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Clerk’s certifieate_ 


THE PENSACOLA ICE COMPANY VS. DAVID PERRY. — | 


Title of Cause. 


Record in the cireuit court of the United States for the fifth judicial 
circuit, northern district of Florida, at Pensacola, Florida, in a cer- 
tain cause at common law therein, wherein David Perry, who isa 
citizen of the State of California, is plaintiff, and the Pensacola Ice 
Company, a corporation organized under and having its place of 


ss 
< 


business and domieil- in, and whieh is a citizen of, the State of 
Ilorida, is defendant. 


Be it remembered that on the 24th day of February, in the year 
of our Lord one thousand eight bundred and eighty-two, came 
David Perry, the plaintiff in the cause aforesaid, by his attorney, ky. 
‘A. Perry, lsq., and filed in the elerk’s office of the cireult court 
aforesaid tits prevcipe for a summons ad respondendum in the words 
and figures following, to wit: 


Pra Copy ‘ 


Circuit Court of the United States, Fifth Judicial Cireuit, Northern 
District of Florida. at Pensacola. Fla. 
Davip PERRY 7 
US, » Kjeetment. No. 55. 
Tur Pexsacota Ice Co. | 


The elerk of said eourt will please Issue summons «ad re- 
spornde nadine 11) above-stated Case, returnable LO rule dav ot 
Mareh, 1882. 

eb. 24, 1582. 
(Signed) E. A. PERRY, 
PV iF’ s Atty. 


~ 


Prope rly Claimed. 


Statement of description of property and amount of mesne profits 
Claimed, and of whom claimed, a copy of which the clerk will 
please annex or endorse on the writ to be served with it. 

So much of the water front of Pensacola as is occupied by defend- 
ant by a building used as an ice-house and other structure- as lies 
between the extension into the bay of the east line of the lot in Pen- 
sacola known as the “Coleman” lot and the wharf known as the 
“Commendencia Whart.” 

Mesne profits, $300.00 per year from Jan. 1, 1851, claimed of 
defendant. 

Endorsement: Filed February 24, 1852. 


Thereupon, on the 24th day of February, A. D. 1882, there issued 
out of the clerk’s office of said court a summons ad respond nidune to 
the Pensacola Tee Company, defendant in this cause, in the words 
and figures following, to wit: 
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THE PENSACOLA ICE COMPANY Vs. DAVID PERRY. 


And whereas the said defendant is in possession of the undivided 
half of somueh of the water front of Pensacola as is occupied by 
defendant by a building used as an ice house and other 
structures as lies between the extension of the west line of 
the pareel of ground in Pensacola known as the “Coleman 
erant” and the wharf known as “Commendencia wharf,” containing 
about three acres, said undivided half being of value exceeding 
five hundred dollars, to which said plaintiff claims title. And the : 
defendant has received the profits of said premises since Jan. Ist, ¥ 
ISS1, of the vearly value of $300.00, and refuses to deliver the pos- 
session of the said premises to said plaintiff or to pay him the profits 
thereof. 

(Signed) lb. A. PERRY, 

PL i?s Atty. 


a 


aoe ils te a tad 


Endorsement: Filed March 6, 1882. (Signed) W. W. Wharton, 
clerk. 


And on the first day of April, A. D. 1882, came the defendant 
herein, by their attorney, R. L. Campbell, Iesq., and filed) their de- 


murrer to the declaration of plaintiff herein, filed in this cause, mn 
the words and figures following, to wit: 
Defendant’s Demurrer to Plaintiff’s Declaration. 
Cireuit Court of the United States for the Northern District of & 
Florida. 
Davip PERRY -F 
Us. > izjectment. No. 50. 
THe Pensacota Ice Company. J 
8 The defendant, by its attorneys, R. LL. Campbell, says that i. 
the plaintiff’s declaration is bad in substance, and, for cause of 
demurrer, alleges the following: wha 
That it does not set forth a good cause of action against the de- ‘ 


fendant. 


| W.A. BLOUNT & 
(Signed ) RICIVD L. CAMPBELL, 
Det’t’s Att ys, 


STATE OF IfroriIDA, Kseambia County : 


} 


S.C. Cobb, who is the president of said defendant, Deine duly 


SWOrh, Says that the foregoing demurrer is not Interposed for the ) 
: purpose ot delay. 
‘ (Signed) SEWELL ©. COBB. Bf 


Sworn to and subseribed before me this Ist day of April, A. D. 


hes] (Signed) W. W. WHARTON, * 
Clerk U.S. Cirveuit Court. 


. Campbell, attorney of the defendant in the above-stated 
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THE PENSACOLA ICE COMPANY Vs. DAVID PERRY. 

Case, do hereby certify that I believe the foregoing demurrer to be 

well founded in law. 
(Signed) 


RICH’D L. CAMPBELL. 
Def ’t’s Att'y. 


endorsement: Kiled April Ist, 1SS2. (Signed) Ww. W. Wharton, 
clerk U.S. cireuit court. 


9 And on the third day of March, A. D. 1883, came the plain- 

tiff, by his attorney, Ek. A. Perry, Esq., and filed his motion 
to set aside defendant’s demurrer, in the words ond figures follow- 
Ing, to wit: 


* om 
‘4 


Motion. 
United States Cireuit Court. 


Davip PERRY 
Us. -Iectment. No. 50. 
Tue Pensacorna lce Co. } 


The plaintiff moves the court to set aside the demurrer of defend- 
ant to plaintiff’s declaration, because said demurrer is filed or de- 
livered without any statement of some substantial matter of law in- 
tended tO be areued. ; 

Mareh 3, 1SS5. 

(Sioned) . A: PERRY, 
PUiF’s Atty 


Endorsement: Motion to set aside defendant’s demurrer entered 
upon motion docket Mareh 5d, 1S85. riled March 38,1855. (Siened 


W. W. Wharton, clerk. 


And on the sixth day of Mareh, A. D. 1885, at a re rular term of 
said circuit court, being a day of said term, the fo | 
Ing was had: | 


Leave a ( orrect C'le rical error. 


10 DaviIp PERRY 
US. Kiectment. No. 35. 
THe Pexsacota Ice Co. | 


This cause coming on to be heard upon the demurrer hereinbefor 
filed in this cause, leave is granted to plaintiff to correct a clerical 


error in his declaration by chaneing 1820 to 1807. 


And on the eighth day of Mareh, A. D. 1883, came the defendant. 
by his attorney, Rieh’d L. Campbell, sq , and filed his plea in this 
cause. In the words and figures following, to wit: 


THE PENSACOLA ICE COMPANY Vs. DAVID PERRY. 


Pl (t of De te ndant. 


In the Circuit Court of thi 


Davip Perry, who is a Citizen of the State of 


C‘glifornia. | 


US. 

THE PENSACOLA Ice CoMPANy, a Corporation 
[existing under the Laws of the State of 
Florida. 


The defendant, by its attorney, R. L. Campbell, for plea to thre 

sald action, says it 1s not eullty of thi a} TUry 

and form as set forth In the }) aintiff’s declaration ; and of. this it 
puts itself upon the country. 

11 = (Signed) RICH’D L. CAMPI 


ELL, 
Aity f 


ij ‘avn DD ee 


STATE OF Froripa, Escambia County . 


S. ©. Cobb, president of said Pensacola Ice Company, being duly 
sworn, says that his foregoing plea is true. 
(Signed) S.C. COBB. 


Sworn to and subseribed betore me this Sth March, A. D. 1SS3 


[L. s. | (Signed) W. W. WHARTON, Cler/ 


ad 


endorsement : Filed Mareh Sth. A. D. 1883 (Sioned) W. W “vy 
Wharton, elerk. 


And thereafter, on the 12th day of March, A. D. 1883, at a r ou- 
lar term of said cireuit court, being a day of said term, the following ‘ 
proceedings were had : | 


Trial. 


7 Davin PERRY 
US, | Kjyectment. No. ah. 
i PENSACOLA ICE COMPANY. J 


] 


This cause being called, came the parties thereto, by their respec- 


tive counsel, and issue having been Joined, thereupon came a 
5 12 jury, to wit, S.S. Harvey, W. D. MceLay, R. Ko Williams, J. 
: D. Bowman, L. Washington, W. S. Coleman, Henry Scoit, 
E John Pollis. A. (‘ook. Robert ‘Thomins. Jacob IKadin. I. Palmis. 
4 who, having been tried, sworn, and empaneled to try this cause, the \ 


parties herein, by their attorneys, proceeded tosubmit their evidence, 
and, argument of counsel being had, the hour of adjournment ar- 
rived, and it was— 

Ordered, That said court adjourn until Tuesday, March 15, A. D \ 
1SS3, at 10 o'clock a. m. 


And on the 15th day of March, A. D. 1883, at-a reeular term of] 


‘HE PENSACOLA ICE COMPANY VS. DAVID PERRY. 
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‘said eireuit court. being a day of said term, the following proceed- 


mews WeFe had 


Davip Perry 


Prexsacora Ice Company. | 


The hearing of this cause being proceeded with, attorneys for de- 
fendants herein submit ted their testimony LO the jury, : ind, after 
irgument of attorneys and the charge of the court, er sada 
to consider their verdict, when, afte + duc deliberation, the jury came 
into court and returned the following verdict, to wit 


| erdict. 
We, the jury, find the defendant guilty of the trespass 
Ls and ejectment complained of in the plamtif’s declaration 


ay, ‘WAR 


ry ae . } ‘ : _ , } 7 4 ? ve } i 
\\ bere Upon, it Is therelore considered by the eourt that the plain- 


° a 3s } > . ea , ,Ic 
tili have and recover thi Possession Oo] Le premises les ribed mM thie 
declaration, to wit: 
: } = =. f° . ila ses 
A eertain tract © paree | QO] lana whieh Was TOTINCPIV COVeEred DY 
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water, situate and oe in the State of Florida and said distriet, in 
‘ ' + = } | er +i, Tur. ‘ a ; : » 

the county of Eseambia, to wit. so much of the water front of Pen- 


. > a eur ~4 . . ] re tay ) ] {° i 
eacola as i1Cs cpap the extension to the Psy (ot | ensacola, of the 
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West line ot parcel of eround 1?) Pensacola known as the Cole- 

7 4 } 
mah graht Pein 0 thie parcel ry] ranted to James ¢ oleman by 


the Spanish voverhment on the 2ZOth dav of January, ISO7), and the 
wharf extending into the Bay of Pensacola, known as Commen- 
dencia wharf, together pre their costs in this behalf expended, to 
be taxed, and that plaintuif have his writ of possession and execu- 
tion therefor. 


And on a further day, to wit, on the 16th day of March, A. D. 


‘ > } ; ] : : } . 

ISS3. came the defendants in this cause, by their attornevs. R. J, 
Campbell and Wim. A. Blount, Esquires, and filed their bill of ex- 
ceptions | QO the Charge oft the court hiade ana taken 11) this Cause, 
In the words and figures following, to wit: 

1) fondant s Bill ot hcceptions. 
1 a 4 ‘ ae \ a7 we , | areet } vind , . | ; ; ] 
| 4 ln the Cireuit Court of the Lnited States 1n and tor the 


Northe rh District of llorida. al Pensacola 


Be it remembered that ata term of the eireuit court of the fifth 


judicial cireuit of the United States in and for the northern district 
of Tlorida, held at Pensacola on the 15th day of Mareh, A. D.1883, 
4 cause therein pending, wherein David) Perry was plaintiff? and 


} } 1 . li aid wee . } } a: 5 

iensacola me 4 Op aby was defendant, came on to be heard bet 
er oe : Fi } 

flon. Thom Settle, JUL Ol sitll COUrT, al t whi ich (day came 

parties by ‘” ir Pes} ctive attormeys. 


And thereupon the said issues 1 manner aforesaid joined between 


THE PENSACOLA ICE COMPANY VS. DAVID PERRY. 


the said parties came on to be tried, and the jurors of the jury 
aforesaid, whereof mention is within made, being ew likewise 
came and were sworn to try the issues In manner aforesaid joined, 
and thereupon the plaintiff, to maintain the issues on . bart, pro- 
duced ana offered In evidence the following Papers, LO wit 


(Iiere follows diagram, marked p. 15.) 


Don Vincente Sebastian Pintado, agrimenson general de la 
Florida Occidental, certifico : Que en vintud de Auto pro- 
viedo en quinse del covriente Mes v Ano, per el Senor D’n Juan 
Ventura Morales, vutend Ja genl y subdelegado de la superintenda 
eral Juer de Sirei basic, de tlerras y Solares realingos en ista Pro- 
vinela, melee mili vy Amojone a farvor del Prisbitero D’n Santiago 
Coleman, cura v vic IrTIO de esta plasa, un solar situado en la misina, 
que campro de la real Hacienda lindando per la parti Septertuonal 
conla circa del pPateo il (Quartet Vv parte dela Plasa de Armas per 
la meridional com la Vielladel aqua de la Bahia de Pansacola en la 
marea alta, per cuya parte +‘ be qued un libel el paso sequn el 
mg ee del alta unto, par la parti oriental com el solar coneedido 
1 D’n Joaquin Barela en dies Vv alho de Abril de mie achocien tos V 
qui irto Vv terre no realengo y por la oecidentel con la calle reservado 
entre la cereadel patio y ae de nap y el lunile mas sesta 
de] sola del lntere sai d pra Oe alelo a la cults Cerca, cula calle CS de qua- 
rareta sf dos pie SV me dio Ini ole sses de aricho. 
[lado immediate ala cerea del | quartet vy plasa de armar, es 
Gliento quarenta 7 crinco ples linsales de Landres desigido al N. 72 
10’ Fe, de la tinyila declimande esta 7° 50’ al N. E. Ellado 
1b immediate al solar de Barcla y terran realingo es perpendic- 
ular al Autanatho, y el que inira sire 
le gobierno forma un angalo ol we0 de 92° 27’ 15” con 
| premiero camo mas clamanto manifestan el Plano que anteceda 
en cl que da herure ado el solar anoladas las dime Ne —— s de sus lados 
pies kee les de Londres Medida laa le esta Poblaciore repre- 
stados las actuales cereas ¥ los deneas confines naturales ij artificiales 
V para que consteldo AY la presente en la plese do Pansacola a los 
dies V nueba dias del mes de cuero de niel ochocientos A Sieta anos. 


VICENTE SEBAST’N PINTADO. 


e’} apeo original que se halla anera del 

expedicente del asencto y se Sacapara unir at lituto en forma man- 

ldo despachar MOT e | anto Va eltado y 4 wela registrod 1) e| Lib. VII 
' i i 


fol. ivy ’t A. No. L706, Pansacola yY tra et supra. 


INCENTE SEBAST’PN PINTADO. 


Es copia del plano y deli: 


D’n Juan Ventura Morales Intendenta Interino y superintendente 
General Subdelagodo face de Arribadas de tierras vy Solares rece- 
lengos el) esta Provinela de le llorida (deceidental. 

Por quarte par parte del Presbitera D’n Santiago Coleman cura de 
esta Plasa Vicano vy Juer Eelenastico de la Provincia se soliceto la 


THE PENSACOLA ICE COMPANY VS. DAYID PERRY. 5 


reparcion de la casa de su Morala por encontrarse en estado 
17 de ruina para poderla occupar y se determino en Juarita de 
Real Hacienda cele Cado en once de Octobre dei ano proctena 
pasado de que se instrayo al Dr. Jugeniero commandante en officio 
de dus y oclei de] mismo mes, vy como por su contistaein del Venitt 
Le Opone Abrentanente y propreso Le Alguila una casa particular 
para Aloranieneto del secre cura vicales, se le dis aviso cona fechu 
del vierrtt y miedle para que se proporclonasa un aloxamiereto 
regular, y un su respuesta de brimita y uno del mismo mes espuso le 
dific: illoso que le seria uncontlan una casa como da > las Ininidia- 
curles de la y glesia, a no ser por un crecido al guiler y que la nee- 
iredad in que se hallaba por altinio recurso proposia compara de su 
ceneta la referrida casa pa redificarla a su costa Sienfre que se le 
Vendiese por su Justo valor Tratado dicha propercion en Junta de 
real Tfacienda celebrada en venite y dos de Nosombre Haniente <€ 
acordo mas conveniente la venta de la refinda casa al Presbiterio 
D’n Santiago Coleman haciendo est mair por pintos y que crevian 
mas ventagoso e TL alono de ¢ jUINSe pisos mensuade de Cuerata de la 
Real Haciendo Cuno el mais reducio Alguiler podia Sembarse Aten- 
dida la carestia que se experimentaba compulsados copias 
IS certificado de los oficlos que mediaron bs dela Jureta Como Le 
Mando, se formes un yi cnet en que por Anto de de dos 
de Dos’e Le Mardo tambeare agregar copia certificada del oficio del 
sov Ingeniero commandante en ie inserto el calculo del costo de 
la redificacion de dicha easa vy se nando proceder indicialarente a 
la tasacim de la casa y terrero en que esta situado por los malstro 
Carpertero vy Albanel Frane’o Simora vy Ahg@uel Luce y el Herron del 
Rey Diego Palmer para las obeas de so oficio y el agronersor gral D’n 
Vineente Sebastian Pintado para solo el terreno y resultundo que 
la estimacion heaha por los referridos quatro Paritos Asendio a 
quatrocientos Seis pesos de plata fuata se dio vista el Sor Fiscal de 
Real Hacienda que se conformo con ella y fidio la expedicion del 
lilato previs el sutro en Arcas reales de la esprisado contidad VY por 
decreto de once del misnos messe Instrajo el son cula vieano que se 
conferrio per sa resperesta v en siguida cen dictamer del son niaseson 
espedi uno duto en doce del mismus mes cayo tenor es el siquiente. 
Antos ¥ Vistos conlo representado pose] son Mincestro Fiscal de 
Real Hacienda, y espuerto por el sor vicaria eclesiastico de esta 
provincia Presbitero D’n Santiago Colman se aproreba la esti- 
macion de la casa que est habita como cura de esla 
19) parogina AY presis el entero de su Im porte en caxas reales 
en certificacines de credito de ellas que se admitera por las 
rasnes que expone, despachese e| correspondia to titulo ve — 
desde el dia en que haga dicho erltero el aloms del align ea de 
queuse peros asiguado en la Juota de Real Hacienda v erific ado el 
entero en estas reales casas de los quatrocentos seis pesos en que se sti- 
mero la casa vy solar exprasada para el sor cura vicano en nhiie del 
misino mes de dise segunacredita la certificasion del son Minestro 
Tesorero, agregada a dieshas deliquericias recurrio con ei referrido 
son vicaris reeurrio con el referrido son vicaris pidiendo se mandose al 
agrimensor general De Vicente Sebastian Pintado mideise el terroro 


) )- 
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expresada extendisudo lea dimeneion al ual do LOS demas LCVrOoros 
que miran ala playa, v por anto del viente del referrido Déeembre se 
mando que dicho avrimessor 1) formas ay diese Petsoh) Le ls extel- 
slo del Lerreno seq ul e| Plan de ley Poblacion Vy lo execato ex- 
ponlevido que SO) adminisetis 11ite) posiclon de otro entre Sus acreentes 
cereas y la orilla del aqua v que debia tener por aquilla parte la ex- 
tenclon o's permite su | 

e | 


atid: ] once | } re _ } ; 
OCaALdad, Se paso adiat «lista adel Sor fiscal Cun 


woe: — i oe ; . ‘ i aailaalo at 
espldicote Pol qgecrete de] vente ¥ tres ¥ por su re presealacion (it 


viente Vy cuatro se contormes con que el limete fuese hasta la 


20) playa derando el paso libra sualta neasea v por anto de quiens 

de] corriente mes eacuerdo CO) e| sor rd csScCsorLr tubo 1 bien 
conformedorne con lo informado por el sor agrimensor gral de la 
proviciancia vy expuesto por el sor miniesteo Tiscal de real Hacienda 
declarar Que ia pro here didad del solar de que se trata debe esten 
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(LeVsa basta hs O} ila del hhlal ar XANGO eCsSpaelo SUbLCTeCNTe Para transitara 
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que para eustodiar Cas madaus (lel rev \ Se Tene 


eva por conomelte 
acer aso de la porcion del tereno que esta fuera de las cerees para 
alour objeto delsubicis no se ha le hacer novedad del 
para que pueda quedar libre el transito que dauden siempre la pro- 
puedad declarada el senor cura Vicario, Vv niaude espedir el titulo 
previa la forniacion del plano que ha de acompanar a el quedando 
otra en al espediente que ha de acompanar al el con le correspondi- 
ente explicacion que disce que por lea palte semptrional huida con fa 
cerea del quartet Vv parte dela Plasa de Armas cor la estensino de ciento 
quaruto y cinceopies treneales de Londres, par la merighonal con da 
orilla del aqua de la Bahia de Pansacola en la mara alta dexa ubra el 
paso, por la oriental el solar conedidoa D’n Joaquin Varela yv terreno 
reallenjo y porla occidental car la calle reversado entra la cerea 
2] del Patis V Jardin del Goverino V el limitemosavesta del solar 
del Interesado paralelo a discha cerela cuva carleesde quarenta 
y dos pies y medio inglesesdeancho. Portantoasaredo de las facultudes 
que el Rey mesteo sor dios to guarde one tiene conteridas vy er sa real 
nombre concedo al referido Presbitero D’ Santiago Coleman curia 
de esta Plasa Vicario y Juer eclesiastico de esta Provincia el referida 
tereno taxo los linderos y dimenciones que van expresados y eine- 
tien del Plano va citado para q’e coneo suyo propio lo posea distfrate 
venda o suagene a su voluntad comos que lo ha comprado de la 
real Hacienda, en cuya consiquercia lo diclaro y imparto entera y 
duicto dominia b J le doy poder hara q' touvesa porecion en la eile 
le pongo V alaparo leng: , concalidad Vv clndicion que ha de observar 
y cempler lo dispresto en Ja Instrucion formada vy publicanda por la 
[Intendencia General de la retrocedida provinela de la Louisiana en 
17 de Julio de 1799 Vv quedara sugeto a las reglas de policia Vv order- 
ansas municipales pare lo que toca el buenorden en fe de lo qual 
marido despachar el presente firmado de mi neareo, sellado, con el 
de mis armas y referadado del Impracesto secratano internio de esta 
Intendencia General en cuya oficiena como en la del min- 
22 cestro de Real Hacienda de esta plasa quedara registrado y 
tonsara la rason Dado en Pensacola a venite de enero de mil 
ochocievtos Diete—Judu Ventura Morales. 
(Signed) PRAN'CO GUHINES pe ARROYO. 


\ 


! } 
stado actual 
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Queda a e] titulo runtecedente Cl) e| lipro destinade ad este 


] ey . : . ‘ . ” “a me Pe _)~ -) ‘ 1 <>¢ 
filth el) ta seerevi IntermmMamente a mi cargo a lox Ss o48 12S, y 32e, 
] } 7 J. } 7 7 j . 
(ule the remilto Soucek Yelnte ¥ dos de] here de Wil OGhHOocientos 
V siete 


(Signed RRANCO GUTIERRES pre ARROY. 


. ' } 1 > : } | 
i 1 '*? ’ ‘} ‘ . 4 i T « -s aye r >) Ye) > 
mhno la contadurla prinerpatd de esta | rOVINCI]a sf PORNO Pasoh adel 


iad —_ 1? a: 1 er eee 
Lntecedente tithiio a TOX Ss O1 Dbta 82 V Seo en e| Moro destinacdo a este 


oned) JUAN FRANCO ARNAULD pe COURVILLE 


fo Ie. ke de la Rua KCOCPCT of the Span CT) sof We Klorida 
do hereby certify that 1 foregone nine (4 pages col tru 
Lhidh Peres yovein the mira tter of the title of James Coleman a lO 
of land as the same remains of record in the Spanish language in 
| 
said archives in Book “A,” at pages 175 to 177 
) Fin ame a Sey ee fis é< weves Sysnenrl } - 
Ze) it) WIT ess Wilereol nereunto set mV Haba ana Pr 
=i al weeny =0r)] ofliel l ‘1 helng lost OT niisplaced), at Pensacola, 
= 21st dav of August, A. D. TS74. 
(Signed) hoi. pe ra RUA, [seAr.] 


hecper Spanish Arehine AS of iv st Florida. 
Miaidorsement: Filed March 4, 1SS0.) (Siened) Geo. E. Wentworth, 
clerk. 
24 Which aforesaid deed, beige translated into the Knglish 
lancuage, Is as follows, LO Wit . 
Translation. 


Don Vice hte Sebastian Pin tado, s ' SUurVeE Vor general of Wi sf Florida, 
eertifies threat hy virt tue of the wine of f the ] l5th of the present month 


and vear, from Dn John Ventura Morales, intendent general, sub- 
delegate of the general superintendence, Judge of Arribadas, of roval 


] 
] 
sin this province, he survey dd, measured, and marked 
ie presbyter, Don James ¢ Sie curate and viear of 
Is place, a lot situated in said place, which he bought from the 
roval exchequer, bounded northerly with the court fe | 
Quarters and by a portion of the Square of Arms: southerly with 
the margin of the Diy of Nastia ay uM hich tide, Ol) W hie lj side a tree 
left. accordine to the spirit of said deeree: easterly 
with the lot granted to D. Joaquin Barela on ISth April, 1804, and 
Vacant lot, and WW sterly with the Street reserved between the eourt 
fence and government garden and the most western limit of the lot 
of the interested party parallel with said fence, which street 1s 424 
English feet wide. The side immediate to the fence of the Quarter 
and Square of Arms is 1-45 lineal pe arog bey leading north 72° 40’ 
ky of the COM pass, With a variation of ‘ the N. Ie.- The side 
Inmmediate to the lot of Barela and the vaeant we Is perpendicular 
to the aforesaid -— and that whieh looks toward the Crovern- 
D5 ment liouse forms " obtuse angle of 92° 27" 15” with the 


first, as |~ hove cle; rly shown by the plan that precedes ana 


hands and [ot 
: ye 
t | 


ice OF I 


A 


Passage Is to be 
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on which is figured the lot, with a netation of the dimensions of 


its sides in lineal feet of London (a common measure of this place), 
and is represented the actual fences and other boundaries, natural 
and artificial; and so that 11 Mav appear [ issue these presents in the 
citv of Pensacola the 19th dav of January, 1807. 


VICENTE SEBASTIAN PINTADO. 


ltisa COPY of the plat ani report of the original SUryey which 
Is annexed to the proceedings In the ease, and Is elven to be united 
to the title in form, which is ordered to be issued by the decree above 
recited, and it remains recorded in book VII, folio ‘$2 No. 1796. 
Pensacola, date at Supra. 


(Signed) ~ VICENTE SEBASTIAN PINTADO. 


Mir. John Ventura Morales, provisional mtendent and supermtend- 
ent eveneral, subdeleg: te, judge of Arribadas, of lands and-vacant 
lots in this province Of} West Florida. 


Whereas by the presbyter, Mr. James Colman, curate of this place, 


viear and ecclesiastical judge of the province, was solicited — the re- 


pairs of the house he lived in, as being in a ruimous condition to be 
occupied, and it was determined, at a meeting of the roval exchequer 


held on the 11th Oetober of the Vear last past, of which the com- 
mandinge engineer, by notice of the ISth of said month, was in- 
formed, and as by his answer of the 20th he openly opposes him- 
self thereto, and proposed that a private house be rented 

26 for the lodging of the curate vicar, notice thereof was given 
him under date of the 29th, for the purpose of bis procuring 
himself with suitable lodging, and by his answer of the Sist of said 
month he having stated how difficult it would be to find a commio- 
dious house and one near to the church, except ata Very high rent, 
and that, owing to the position in which he was. and as a last neces- 
SIty, that he proposed Lo buy on his own account the said louse so 
as to rebuild it at his own costs. provided that it was sold to hitn at 
Its just value. The said proposition being considered at meeting of 
the roval exchequer held (o}) 29] of November following, the sale 
of the said house to the presbyter, Mr. James Coleman, was deemed 
best, the value being estimated by appraisers, and that they thought 
more advantageous the allowance of fifteen dollars monthiy by the 
roval exchequer as the most reduced rent that could be allowed, 
owing to the high prices that were asked. Authentic certified copies 
from the officers that acted thereon and from the tribunal having 
been made as was ordered, proceedings were instituted, in which, 
bv decree ot 2d Dee’r, was ordered to be added thereto certified COPY 
of the official report of the commanding engimeer, In Which hesums 
Uy) the cost of the repairs of said house, and it was ordered to pro- 
ceed judicially to the valuation of the house and lot on Which it Is 
located by the master carpenter and brick mason, Francis Lamora 
and Miguel Luce, and the king’s blacksnuth, Diego Palmer, 

24 for the work of their trades, and by the surveyor general, D, 
Vicente Sebastian Pintado, for only the lot, and it resulting 

that the valuation placed by the four referred appraisers amounted 


t, 
f 


—— s 
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at four hundred and SIX dollars 1 hard eashi, oft which notice was 
eviven to the ministerial officers of the roval exchequer, and he con- 
forming thereto, and asking the issue of title after payment in royal 
chest of the said sum, and by decree of 11th of the same month the 
curate viear was Informed thereof, and by his answer agreed there- 
to, and thereafter by judgment of the assessor, ] Issued a decree on 
the 12th of the same month, which 1s as follows 

‘Proceedings seen, What is represented by the ministerial ofh- 
cer of the royal pontine. eh and alleged by the ecelesiastic vicar of 
this province, the pre sbyte AF ames Col te hadi, IS approved, the valu- 
ation of f the house which hie occupies as curate of this paris By i 
after the payment of the amount in the roval chest In certificates of 
credits thereof, which will. be reeetved for ber reasons that are al- 
leged, let the proper title issue, taking effect from the time when he 
makes such payment, the allowance of | 
hy the meeting of the roval exchequer.” 

The payment of the four hundred and six dollars at which was 
valued the house and lot on loth of the saicl month of Dee) 
for the curate viear having been made, as appears by th. | 
of the minister treasurer ap a nde dt tO Sal ic Proc (i “dins Ss, he applied, 

with the said viear, asking that the surveyor general, Vicente 
28 Sebastian Pintado coud lay off the said lot, extend 

dimensions the same as that of ot her lots that tront the | 
and by decree of the 20th of the aforesaid month of December it was 
ordered that the survevor general should report the extension of the 
lot according to the plan of the city, and he accordingly did so, rep- 
resenting that said lot did not admit of the inte Tposition of another 
lot between the actual fences and the marein the Water, ana that 
it should have on that side the extension that tl | 
The proceedings then, by decree of the 25rd, going through 
torney general, he, under date of the 24th, represented that he agreed 
threat the limits should be yp to the beael. leaving a free 
high-water mark, and by decree of the loth of the pres 
and agreeing , 


m5 
() 


ey } 1] s 4 mk. , , 
Ifteen dollars rent assigned 


” 

- 
— 
— 
——d « 
ne 
= 
_ 


with the assessor, | thought proper, in conformity with 
the SUPVeVOr veneral of the province, and what was 1n- 
formed x the ministerial officer of the roval exchequer, to order 
that the depth of the lot in question ought to extend to the margin 
of the water, leaving a sufficient space to pass at high tide, with 
condition that while the actual pen to keep the king’s timber exists, 
and it be desired to make use of the portion of the lot that is outside 


the repo 


the enclosures for any purposes of the Service, that hho alteration Is 
to be made of the actual state of — so that the passage hav re- 
main free, the title to the property remaining, however, declared 
to be in the curate viear, and [ order that the title should issue after 
the makine of the plan that must accompany it, and one re- 
maining, with the proceedings that appertain to it, with the 
following explanation, which says: That on the northern side 
it binds with the fence of the quarters and a portion of the square 
of arms, with an extension of 145 lineal feet of London: on the 
south with the margin of the water of the Day of Pensacola elt high 
tide, a passage being left free; on the east with the lot granted to 


dd) 
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Joaquin Barela and vacant lot, and on the west with the reserve 
street between the court fence and Government varden é He the most 
western Jimit of the lot of the iterested party parallel with said 
fence, which street is 425 IEnelish feet wide. 

Therefore, in the exercise of the authority which the King, our 
Lord, whom God may preserve, has conferred upon me, and in his 
roval name, | grant us 


) oresaid James Coleman, curate of 
=F va ry asyy? « }} } fe y : - +3 as ; 
Ttacc. VICal cLlid CC OLanuiLa 


: } ; < ae ; P 
l1dge of this | Province. the alore- 


——s 
nae 
— 
mont « 
f 
aoe 


I 
ee } | ' J he ’ < . oo ale am “} ; } 
sald tot under the boundaries and clmensions aioresalad, and Which 


appear from the above-cited pian, so that as fis own Ly MaV possess, 
enjoy, sell, or alienate it at his own will, he having purchased it 
from thi ) 
lim full and direct domain, and T grant bim power to take posses- 
sion, and do put him in posse ssion thereof, and protect him therein 
without prejudice to a third party that may have a better right 
thereto, upon condition that he must observe and comply with what 
published by the ad- 
30) ministration @weneral of the retroeceded Province of Loulsiana 
on the 17 of Julv, 1799, and that he will remain subject to 
the rules of police and municipal ordinances in that touching good 
order. | 
In faith whereof | have ordered these presents to issue, signed 
with mV hand, seal a with the seal of iy eoat-of-arms, anid eounter- 


] a 7 ] } = 
roval exchequer. In consequenee of which | declare im 
. ‘ 


) 
{ 


is ordered in the instructions issued ane 


signed by the undersigned secretary ad trterdvin of this administra- 
tion general, in whose office, as also in that of the minister of the 
roval exchequer, 1t will remain registered, and account thereof wall 
be taken. | 


Done at Pensacola on twentieth of January, eighteen hundred and 


(Signed) JOHN VENTURA MORALES. 
ned) FRANCO GUTIERRER pe ARROYO. 


CS] 


‘ 
_— 


The foregoing title remains registered 1) the book d stined for 
that purpose, in the office, temporarily in my charge, at pages 127, 
128, and 129, to which IT refer. 

Pensacola, twenty-second of January, eighteen hundred and seven. 


(Sioned) PRAN CO GUTIERRER pe ARROYO. 


In the principal auditor's office of this province an account was 
taken of the foregoing title, at pages SI, bta., $2, and 88, in the book 
destined for that Purpose. 

Pensacola, twenty-third of January, elehteen hundred and seven. 

(Signed) JOHN FRANCIS ARNOULD pe COURVILLE. 


*) 


> 1 STATE OF I: LORIDA, Mseaimbia (County : 


I, FE. de dla Rua, keeper of the Spanish archives of West Florida, 


do hereby certify that the foregotne ele 


ht pages Contam ad COrrect 
translation of — made by me of and from the Spanish grant to 
é : ] 

ih 6th 


yu 


James Colman, in the Spanish language, now rematini 
records ot the sed archives lh my ottice 


t 
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Given under my hand and private seal, my seal official being lost 


or misplaced, this 27th day of August, A. DO. S74. 
(Signed) i. bk. pe LA RUA,. [SEAT. | 


hee Per Span ish A | if }, i iN or | ( sf hlorida. 
4 


Publie Arehive s ot lh st klorida. 


birst Vol. Record of yroceedines before U. >. Land (‘ommiussioner. 
| 
Pave 4 
Werpnespay, July 17th, 1882. 
“Santiago Colman presented his claim to lots No. o61. 258, and 
a lot fronting the bay, in the city of Pensacola, & to 1,600 


os 


also t¢ 
arpents of land.” 
Page 19S. 
* Monpay, oth January, 1824. 

“The claim of Santiago Coleman to a lot fronting the bay, 
bounded on the north by the old barracks and part the 
square, east by the lot granted to Joaquin barrela, and west by the 
street passing by the Government lot, containing 145 English feet 
front by 201 in depth, was then taken up for examination, and the 
following title papers and testimony exhibited in support thereof, 


} 


to wit: 

A COPY of a plat and certificate of survey, execul d and returned 
by V.S Pintado, survevor general, on the 19th January, 1807, certi- 
lied to be a true copy of the said Pintado on the same day and year ; 
also al original grant or title made to Santiago Colman yy the In- 
tendent Morales, countersigne d by ATPOVO, Secretary, on the 2Oth 
January, 1807." 

The grant reeites: “ That the lot and improvements thereon were 
regularly appraised and sold to the present claimant for the sum of 
$406, which he paid into the treasury. 

“Joseph I. Caro proved the signatures of Morales, Arroyo, and 
Pintado.” 

Second vol. of said reeords, pages 21S & 21d 

Abstract “Fv “An abstract of claims to lots in Pensacola, founded 


1 


upon sales at auction by the Spanish government, and which have 
been confirmed by the undersigned commissioner, | 

No. “So.” “Santiago Coleman, claimant.” “Santiago Coleman, 
original vendee.”’ Nature of claim, “sale.” ‘* Date of claim, 20 Jan- 
uary, LSO7.” 

No. of lot ‘tm “* Dimensions of lot. 1-5 feet front by PO] 
deep.” by whom sold, “ Tntendant Morales.” When sur- 
veyed,“ 19th January, 1807”) By whom surveved, “ Vicente 8. Pin- 
tudo.” 


*“- 
ow 

*- 
—~ 


STATE OF FLortpa, Escambia County . 


[, ke. ie. de la Rua, keeper of the public archives of West Florida, 
certify that the foregone are true and correct extracts from) said 
archives in the matter of claim and confirmation to Santiago (‘ole- 


man of a lot of land fronting the bay, and as the same remains of 
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record 1p my oflice, and are taken from the books and pages cviven 
above. 
Witness my hand and private seal, my seal of office being lost 
Or misplaced, this 4th March, A. D. 1SSO0. 
(Signed) I’. E. pe ra RUA, [SEAL] 
lveeper Public Archives of West Florida. 


Mndorsement: Extracts — public archives of West Florida touch- 
ing lot fronting the Bay of Pensacola, confirmed to 8S. Coleman. 


Appointinent Oo] Administrator hor state OF James Coleman. 
STATE OF FLORIDA, Escambia County : 


To all whom these presents shall come, Greeting : 
od Whereas Jolin Quinlan, of the county and State aforesaid, 
hath been duly qualified according to law to act as adminis- 
trator of the estate of James Coleman (with the will annexed), de- 
Ct ased, late of the COUNTY and State aforesaid, and hath entered into 
bonds jointly with Dillon Jordan and. C. L. Le Barron, payable to 
the Governor of the State of Florida and his successors in office, in 
the penal sum of one thousand dollars, lawful money of the United 
States, conditioned for the faithful discharge of his duties as such: 

Now know ve that administration is hereby granted to the said 
John Quinlan in all and singular the goods and chattels, rights 
and credits of sad estate. 

Witness the Honorable C. N. Jordan, judge of the court of probate 
for the county and State aforesaid, this the 2sth day of Julv, A. D. 
LS66. | 

(Signed) C. N. JORDAN, 
Judge of Probates, kk. ©. 


STATE OF ILonipa, Lscainhia County - 


I, C.N. Jordan, judge of probate court in and tor the county and 
State aforesaid, and eco fficro clerk of the same, do hereby certify 


the foregoing to be a true and correct copy of the original letters of 


administration granted to John Quinlan on the estate of Jame Cole- 
man, deceased, late of the county and State aforesaid, as the same 
Is of re cord 1 iy othiee. 
Given under my hand and seal of office, at Pensacola, this 
the 2Sth day of July, A. D. 1866. 
[SEAL | (Signed) C. N. JORDAN, 
Prohate Judge and Ev OFTC10 Clerk: of said County. 


(Int. Kev. stamp. | 
Endorsement: Copy — letters administration to John Quinlan on 
the estate of James Coleman, deceased. Recorded in Book A. page 
47. Filed March 4, 80.) (Signed) Creo. Ek. Wentworth, clerk. 
( y reat cf Copy — Ord ¥ of Sale. 


STaTE OF FLortpa, Lscambia County: 


In the matter of petition of John Quinlan as administrator, with 


‘ 


‘ 
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will annexed, of estate of James Coleman, deceased, for authority ice 
sell real estate. This case coming on to be heard upon the petition 
filed herem, and it appearing to the court that due notice has been 
given as required by law, and the prayer of said petition appearing 
to the court to be reasonable and just, itis hereby ordered, adjudged, 
and decreed that the said petitioner, John Quinlan, as administra- 
tor as aforesaid, be, and he is hereby, authorized to sell the real estate 
described in the said petition, to wit: Lot “EF,” the north 
ain half of lot fifty-six (56), and the east half of lot two hundred 
and elghty-cight (255). 

It is further ordered that the said property be sold at public out- 
cry, for cash,in gold, to the highest bidder, after giving thirty days’ 
notice of the time and place of sale by publication in the Pensacola 
Observer. 

It is further ordered that the said petitioner, as administrator as 
aforesaid, be authorized to execute conveyance for the said real estate 
to the purchasers at their costs. 

Given under my hand and official seal, at Pensacola, this 22d day 
of April, 1867. 

[SEAL. | (Signed) C.N. JORDAN, 
Judge ot Probate, | ae #4 


STATE OF FLORIDA, Escambia county: 


I,O. M. Avery, county Judge of said county, hereby certify that 
the foregoing Is a correct transeript of the order for sale of the prop- 
erty within mentioned as the same appears on file and of record in 
the office of county judge as judge of probate of aforesaid county. 

Witness my hand and seal official this 4th dav of Mareh, A. D. 
LSS. : | 

[SEAL | (Signed) O. M. AVERY, 
County Judge ane Judge of Probate. 


- 


| Endorsement: James Coleman’s estate. Order of sale. 
Certified copy. Filed) Mareh 4, 1880. (Signed) Geo. FE. 
Wentworth. clerk. 


Deed. 


Know all men by these presents that whereas John Quinlan, as 
administrator, with the will annexed, of the estate of James Cole- 
man, deceased, did. on the 22d day of April, A. D. 1867, after giving 
the notice requirea by law, tile his petition in the probate court for 
the county of teseambia, in the State of lorida,. praying for a decree 
of said court authorizing him to sell that lot of ground known In 
the plan of the city of Pensacola as lot “ I,” of which the said James 
Coleman died seized ; and whereas on the 22d day of April, A. D. 
1867, the said court rendered its decree authorizing the said John 
Quinlan, as administrator as aforesaid, to sell the above-described 
real estate, at pubhe outery, to the highest bidder, for cash, after giv- 
ing thirty davs’ notice of the time and place of sale by publication 
in the Pensacola Observer; and whereas thirty days’ notice was 
given by publication in the Pensacola Observer that® the above- 


+> *) 
ep 
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deseribed real estate would be sold before the court house-door, in 
the city of Pensacola, on the 27th day of May, A. D. 1867, upon the 

terms and in the manner prescribed by said decree; and 
Os Whereas on the said 27th day of May, 1567, John Quinlan, 

administrator as aforesaid, did offer the said lot “I?” tor 
sale at public outery, before the court-house door in the said city of 
Pensacola, upon the terms mentioned in said decree and notice, and 
Richard M. Bushnell did bid the sum of five thousand five hundred 
and twenty-five dollars for said Jot “Fj” which, being the best and 
highest bid, the said Richard M. Bushnell became the purchaser ot 
the said lot “ kv 

Now, therefore, 1, John Quinlin, administrator, with the will an- 
nexed, of the estate of James Coleman, deceased, by virtue of the 
authority in me vested as aforesaid, for and in consideration of the 
yremises, as Well as of the sum of five thousand tive hundred and 
venty-five dollars in gold to ine tn hand paid by the said Richard 

Bushnell, the receipt of which is hereby acknowledged, have 
se bare@ained, and sold, and by these prose nts do vralt, ly, ir@ull, 
and sell and convey, unto the said Richard M. Bushnell, his heirs 
and assigns, the said lot of ground situated m the city of Pensacola, 
county and State aforesaid, and known on the plan of said city as 
otf @ F.”’ sarntiot ae r with the improvements thereon and the rights and 
privileges thereto pertamimng: 

‘Lo have and to hold the said lot “Fy” with all the Improvements, 
ris ofits , prin ile pes, an d appurtenances thereto bel lone INE, UNTO sald _ 
Ric inal M. Bushnell, iis heirs and assigns, forever. 

In testimony whereot IT have hereunto set mv hand and athxed 

my seal this 4th day of December, A. D. L567. 
39 (Signed) JOHN QUINL AN, [ SEAT. | 
Administrator, with Wall Annered, « } f Estate of 
Jaires Cole read ie, Deceased. 


: 


Signed, scaled, and delivered in presence of— 


(Sioned) GEO. W. TIUTTON. 
(Signed) Capr. W. PINNEY. 


STATE OF FLornipa, Lscambia County : 


The execution of the foregoing instrument of writing by John 
Quinlan, as administrator of James Coleman, deceased, was this day 
proven before me by the oath of Geo. W. —— one of the sub- 
scribing witnesses to the execution of the same by the said John 
Quinlan, and for tre uses and purposes therein expressed. 

Witness my hand and seal official this 12th dav of July, A. D. 
1869. | | | 

[OFFICIAL SEAL. | (Sig rned) hn. A. ST EARNS. 
Clerk of the County ae Kscambia County. 


Endorsement: John Quinlan, as adin’r of James Coleman, de- 
ceased, to Richard M. Bushnell. Deed. Recorded in Book “RR,” at 
pages 510, 511, 512, this 12th day of July, ISG9. (Siened) R.A. 
Stearns, clerk circuit court. Filed March 4th, 1880. (Signed) Geo. 
iE. Wentworth, elerk. 
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AO Deed. 


Know all men by these presents that we, Richard M. Busonell 
and Sarah L. Bushnell, his wife, for and in consideration of the sum 
of eight thousand dollars to us in hand paid by Iezekiel E. Simpson, 
Richard A Campbell, David Perry, anal edward A. Perry, the i oa 
ceipt of which is hereby acknowledged, have bargained and sold 
and by these re do | barca cul 1 sel] and convey, unto thie Sal 


i. Ee Simpson, R. i. sales sa 1). ears. and ke. A. Perry the fol- 
lowing-described. 1 aul state, situated and Iving in the city of Pensa- 
eola, in the COUNTY rE scamnbia and State of Florida, to wit 


That lot of gro ind known and de slonated on the DE in of the said 


city of Pensacola as lot “ FY being the same which was granted by 
the Spanish YoOVerhnmMent to PF, James Coleman 1} the Prt of Jan- 
uary, 1807. and by the R’t Rev. John Quinlan, as administrator of 
the estate of the said James Coleman, conveyed to the said Riehard 
M. Bushnell on the 4th day of: December, 1867, to which said grant 
and plat annexed thereto and said deed of convevance reference Is 
hereby made for a fuller description of the said real estate hereby 
conveved, together with all the rights and appurtenances thereunto 
beloneing: 

To have at » hold the same unto the said Ezekiel E. $ Simpson, 
Richard h. ’ ampbell David Perry, and Edward A. Perry, share 
and share alike, and unto their heirs and assigns, forever. 

In testimony whereof we have hereunto set our hands and 
{ | atlixed our <eals this bth day of December, A. 1). LS6S. 
(Signed) R. M. BUSHNELL. [SEAL. ] 
(Signed) SARAH L. BUSHNELL. [SEAL. | 


Siened, sealed, nied delivered in presence of— 
(Siened) EMMA OVERMAN. 
Signed) M. Po. pe RIOBOO. 

Srare oF rortpa, Lseambia County : 


T Sarah dL. Bustnell. wife of the said Richard M. Bushnell. do 


hereby declare that [ Jomed pa mvsald husband 1n) executing the 
) | | : , 
foregoing aer d for the object | A pose of relini qu Ishing n ny right 
of dower mn the pre mises embraced in the above deed, and T hereby 
further declare that LT jommed with my said husband in the « enttiten 
of the above deed ae ly and voluntarily and without any fear, com- 
ee ;, Sy . ! } 
pulsion, or apprehension of or from my satd husband 


Ciaiven ander my hand and seal this 4th dav of December, A. D 
ISOS, separately and apart from mv sald husband 


(Signed SARAH L. BUSHNELL. [seat 


"I wi r \ feos pfad f pee pvadd 
\ }> j Lr. ] aw aatinag 1nctin t +] a. .1 od . ] 
LT, MM. . Me INITODOO, aN ACTING JUstice OT The peace Ih aNd Tor Salad 
county, do hereby certify that the foregoing relinguishment ot 
dower and declaration was made before me and im mv pres 
i? ence by the satd Sara F Dushnell, wife oft thi Sud Richer 


| +] ] , 4 a *. me. ae .. 
ME. Bushnell. in the said county and State. within the limits 
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of my jurisdiction, and separately and apart from her husband, the 
said Richard M. Bushnell. 
In testimony whereof I have hereunto set my hand and affixed my 
seal this 4th day of December, A. D. 1568. 
(Signed) M. P. pe RIOBOO,  [seac.] 
Justice of the Peace. 


STATE OF FLORIDA, Escambia County : 


[, Richard M. Bushnell, do hereby acknowledge that I executed 
and delivered the above deed for the uses and purposes therein ex- 
pressed. 


(Signed) R. M. BUSHNELL. 


\cknowledged hetore me this 4th day of Dee., 1S68. 
(Signed) M. P. pe RIOBOO,  [seat.] 
Justice of thre Peace. 


Endorsement: R. M. Bushnell to E. E. Simpson, R. L. Campbell, 
I. A. Perry, and D. Perry. Deed to lot “ F.’) Recorded in) Book 
“RY at pages 512-5138, this July 13, 1869. R.A. Stearns, clk et 
court. Filed March 4th, 1880.) (Signed) Geo. EE. Wentworth, clerk, 


a OS Memorandum. 


The Po & L. Re Road Company will pay to owners of Coleman lot 
tive dollars per month from May Ist, 1871, as rent for the black- 
smith shop on the said lot for such time as said company shall 
occupy the said shop under this lease. 

The owners of Coleman lot hereby lease to the P. & L. RoR. Co. 
the said shop for a term to be determined at the will of either party, 
after thirty (50) days’ notice. Until notice to the CONTPALPY Is C1Ven 11) 
writing, the P.& L. Rh. R. Co. may continue to use the vacant por- 
tions of said lot, as now used, without charge. 

April 28, 1871. 


(Signed) im. A. PERRY, 
kor (AwnETS of Cole Hida hot. 
(Signed) ALBERT HYER, 


hor Fr’. A b. P R. Co, 


“Copy. 


PENSACOLA, Dec. 16, 1S69 
Messrs. Campbell WX Perry, Pensacola : 

GENTLEMEN: We are occupying the water front or shallows in 
front of the Coleman Jot as tenants under the lease taken from the 
owners of said lot last vear. 

Yours very truly 
4 (Signed) ANDERSON, HYER & CO. 
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‘* Copy.” 
Lease. 


STATE OF FLORIDA, Escambia County: 

This indenture, made the fifth dav of January, A. D. 1869, be- 
tween Richard L. Campbell, k. A. Perry, Ik. Ee. Simpson, and David 
Perry, of the one part, and Wim. I. Anderson, of the second part, 
witnesseth: That the party of the first part, for and in considera- 
tion of the sum of one dollar to them in hand paid, the receipt of 
which is hereby acknowledged, have let, and by these presents do 
grant, demise, and let, unto the party of the second part, all that bay 
or water front in the city of Pensacola, Ilorida, whieh is in front of 
lot “Fy” lying between the railroad wharf — Commendatcia street, 
retaining and reserving unto the party of the first part all mght and 
Interest in and to the bath-lhouse now on said leased premises. It Is 
understood, however, that this lease is to determine at the option of 
the lessors, after elVIng the lessee thirty days’ notice. 

[hn testimony of all of which we have hereto set our hands and 


seals. 
(Sod) RICHARD L. CAMPBELL. [seat] 
(Sed) E. A. PERRY. SEAL. 
(S’o'd) D. PERRY, PsEAL.] 
(S'o'd) Kk. Eb. SIMPSON. [SEAT | 


(S’o'd) W. E. ANDERSON [SEAL. | 


Signed, sealed, and delivered in the presence of— 
(Sod) E. W. JONES. 
(Sod) H. T. WRIGHT. 


os ‘Opye 


45 STATE OF FLORIDA, Ascambia County 


The exeeution of the foregoing lease was this day Proved before 


me by TL. T. Wright, one of the subseribing witnesses to 
who acknowledged that he witnessed the execution of the said le: 
and for the uses and purposes therein expressed, 
Given under my hand this ISth Feb’y, 1869. 
(Signed) R. A. SPEARNS, 
('l']: i? (Court. 
Copy 
STATE OF FLORIDA, Escambia County: 


I, hk. Ie. dela Rua, clerk of the circuit court in and for the county 
and State aforesaid, hereby certify that the foregoing is a true and 
correct Copy of a lease between the parties therein named, as the 
same remains of record (of date of record Feb. ISth, 1869) in my 
office, in Book “Ry,” at pages 545 to 546 | 

In witness whereof — my hand and seal official this 3rd) Mareh, 
A. D. 1880. 

[OFFICIAL SEAL. | (Signed) Fr. E. bE LA RUA, 
CPE Ot Court 


‘ 
‘ 
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Campbell, Perry, et al., to W. E. Anderson. Copy 


Endorsement: 
for water front in front of lot “ F. 


of —, & ert tified COPY ot le <Use 

Book a Pages Oto, D410 

46 This indenture, executed the 20th day of October, A. D. 
ISS1, by and between David rey of Oakland, California, 


now in the city of Pensacola, party of the first part, and the Pensa- 
cola Ice Co., of the city of 1 nsacola, r the second part, witnesseth : 

That the said party of the firs t part in consideration of the 
covenants and rents hereinafter mentioned, hs is leased to the party of 
the second part for the term of ten vears from and after the 20th 
day of October, A. D. ISS], the following-deseribed) portion of the 
water front of the Coleman lot, in the city of Pensacola, county of 
Kseambia and State of Florida, to wit, the north line of said leased 


premises COM mMences at a pont on the cast side of Commendanctia 


wharf, 1238 feet south of the northern end of said Coleman lot, and 
25 feet south of a building called the boiler-shop, and runs east forty 
feet; thence the eastern boundary line runs to the channel of the 
Bay of Pensacola he west line of said leased premises to be the 
east line of said Comiunendancia wharf and its extension to the 
channel of said Bay of Pensacola; and the said party of the first 
part hereby agrees and eovenants that during the continuanee of 
this lease neither he nor any other party interested in the said Cole- 
man lot shall shut out or give to any one else authority to shut out 
boats and vessels from access to the seid leased premises; and also said 
party of the first part agrees and covenants that during the 
L7 continuance of this lease the party of the second party shall 
have the right to construet sete use a ee track across the 
water front of said Coleman lot at. or near the beach to connect the 
Pensacola railroad with Comme) in ide Wharf. 
nid. That the party of the second prarrl adVrees and COVEehabts to 
pay as rent for said leased premises all taxes upon the same and 
upon the improvements thereon, and to the party of the first part, 
his heirs and assigns, three hundred dollars per year, to be paid 
semi-annually—that is to say, one hundred and fifty dollars to be 
paid every 20th of April and 20th October during the said time. 
In default of any payment, when due, the party of the first) part, 
his heirs or assigns, may, at his or their election, at once determine 
this lease and re-enter into possession of the leased premises. 
ord, The party of the second part, faithfully fulfilling its agree- 
ments and covenants, and promptly Inakine paVvinrents of rents when 
due, shall have the privilege of re-renting the said premises at the 
expiration of this term for a new term of ten years upon such terms 
as may be mutually agreed upon by the parties of the second part 
and the party of the first part, lis heirs or assigns; and in case of 
non-agreement upon such terms as may be fixed by two disinterested 
freeholders. LO be selected Ole by ene} pParey, which LWo, if they Cilll- 
hot agree, may call ina third, who hay fix the terms, provided the 
party of the second part makes known. to party of the first 
LS part, his heirs or assigns, in writing, six months prior to the 
end of this term, its purpose to avail itself of this privilege 
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In testimony whereof the parties hereto have set them hands and 
seals. 
(Signed) DAVID PERRY. | SEAL. | 
[Corporation Seal of Pensacola lee Company. ] 
PE .SACOLA ICE COMPANY. 
(Signed) By SEWALL C. COBB, President. 


Signed, sealed in duplicate, and delivered one to each party In our 
presence— 
(Signed) WAM. FISHEL. 
(Sioned) JOHN A. MERRITT. 


et Copy.” 
SraTre oF Ifnoripa, Escambia County : 


Before me, Wm. Fisher, a notary public in and for said State, 
personally appeared David Perry and Sewall C. Cobb, president ot 
Pensacola Ice Company, to me well known to be the individuals 
who executed the above and foregoing indenture, and acknowledged 
each for himself that they executed the said indenture for the uses 
and purposes therem expressed. 

Ln testimony whereof I have hereunto set my hand and offieral 

seal this 20th day of October, A. D. Iss]. 
49 | NOTARTIAL SEAL. | (Signed) WAM. FISHER, 
Notary Public. 

And the reu pork the plamitifl offered himself as a witness in his 
own behalf, and, having been duly sworn to testify, testified that at 
the time he purchased the property mentioned in the foregoing deed 
he was induced to do so by the representations of Rt. lL. Campbell 
that said real estate extended to the channel of the bay, which tes- 
timony was objected to by the defendant, but admitted by the court, 
andto which ruling of the court the defendant excepted. Said wit- 
ness testified that at the time he purchased said property there was 


a blacksmith shop on the beach, for which rent was paid to him. 


And said plaintiff further testitied that upon this said purchase he 
went into and had since held) possession as riparian owner, except 


1 


Where such possession had been interrupted by a taking of possession 
of part of water front by George Wells and others, against whom he 
obtained judgments it this COUrtl, and Was Pout baek 1 
Thereupon plaintiff offered in evidence the said judgments referred 
to in plaintiff’s testimony, which was read in evidence to the jury ; 
but before said judgments were read in evidence the reading thereof 
Was objected LO by defendant, which objection was overruled 
50 by the court, and the defendant then and there excepted to 
said ralin 


nto POssessIOnN. 


0 

(oi. LeBaron was then offered as a witness in behalt of the 
plaintiff, who, having been duly sworn, testified that he had. by 
permission of the owners of the Coleman lot, in or about the vear 
SONS, built ct bath-house in the bay In) front of the Coleman lot. sad 
both-house bemeg about 40) feet -quare ; threat he built (Wo, One 11) f 
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and the other 2 leet water und matntaimed it for severe | Years ; that 
at that time there was a wharfat the foot of Commendancia street, 
(o}) the retnhant of al Wwhart which had been built in LSOS. Ile also 


proved the following writings, which was read to the jury: 


PENSACOLA, June 17, 1871. 
Mr. C. L. LeBaron. 

Diar Str: You have a bath-house situated: near the R. R. depot. 
Presuming that when this was placed there you were ignorant of 
the ownership of the property upon which it is built, I consider it 
a duty to you to inform you that itis mine. If you wish to con- 
tinue this building it must be by my permission; otherwise I must 
take proper measures to have the house removed from the premises, 

Respectfully VOUPS, cC.. 
(Signed) . GEO..8S. WELLS. 
“Copy.” 
PENSACOLA, June 18, 1871. 
Mr. (reo. SS. Wells. 
5] Diarn Srr: Your note — 17th instant. in referenee to the 
bath -house on the Coleman —, reeeived. The bath-heuse was 
put there by me by authority of Mr. Ek. i. Simpson and others, who 
represent themselves as owners of the lot, and [ will not remove the 
same unless they request it, and cannot take any further notice of 


vour note, 
C. L. LEBARON. 


[ndorsement: Filed Mareh 12, ISSO.) (Signed) Geo. EK. Went- 


3 } 
Worth, clerk. 


Arperr Hyer, another witness in behalf of the plaintiff, having 
been duly sworn, testified that he and his firm had leased from the 
owners of the Coleman lot the water in front thereof for the purpose 
and that the space covered by said lease had 


ot boomine tiniber. 


«> 


been used by witness and his firm ever since for boomage; that the 
space they used lies between the railroad wharf on the east and 
Commendancia street whart on the west. 


W. Hf. Davipsox, another witness on behalf of the plaintiff, hav- 
ing been duly sworn, testified that he is the city survevor; that 
he made a survey to show the water front of the Coleman grant, if 
the east and west lines thereof were continued without deflection 
into the bay: that the hap OV pleat hereto annexed, marked “A,” 


(HTere follows diagram marked p. 52.) 


shows what space would be embraced by such extension of 
said lines into the bay, and that said lines on said map are 
extended over the wharf at the foot of Commendanela street, as 
known in the plan of the city of Pensacola; that said extension of 
the lines of said grant would embrace the property embraced in 
this action, but that to embrace it said lines must be extended over 


{ 
O44 
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By fete cit a + - ‘ : ‘ t ¢) 
adhncla street Whar, ol any extensi 


} } ’ ° Y ? 
and beyond sala mien 
‘< AV. AS va yrresented Ol) diaeram 


] 
Commendaneia street into th 


}} 7 S , 
HiIOWS adlavgram 


but not over and beyond the extens! tf the 423-feet street de- 
scribed in ( ‘oleman erant as lying eotWeeTL UL erant and Governor's 
Garden. ‘That street extended would be entirely west of extended 
west line of Coieman lot, as represented on dlagram—that is to say, 
the extended west line Coleman lot is the extended east line of 


-)1 ! ? * +2 ; . | , » ] oe - . ] t bi 4" ,? . 1? 
the 42) fe et street: tirat the e< ‘ WC illie@s OF LOT | . «eu known 


} 


in the Spanish or Cabildo plan of Pensacola, if extended into the 
bay, would not embrace the property in this suit, and the western 
line would run alone 1 » dotted lime rr pres nted on the western 
margin of the diaer and running parallel with delineations of 
Commendancia strect wharf thereon; that the diagram represents 
the extension of the lines of the Coleman grant and not of the line 
of lot F. as known on the Spanish plan of ‘city. The diagram 
marked “B° having been shown to the witness, he testified: 
I42 =. recogniz lot ‘¥ - said dias Pathi as the Coleman | 1ot, but 
I do not recognize the figures and distances in the plan of 
sald an of Pens — The sai plaintifl the fiered in evidence 
of American State Papers, and thereupon rested his ease. 
‘eupon the def iF rere 11) ¢ vy PICe i « submitted 
the jury — pages of vol. fof American State papers, and he further 
offered in evidence and submitted | sjury the following map 
and cents ies certificate. 


HDD ( OP y O} : ti heate. 


ARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, April 21st, 1879 

IJ. A. Williamson, Commissioner of the General Land Oftice, do 
hereby certify that the annexed copy of cy original plan of 
cola. Ilo ics ‘ I: ra ‘I sand literal \ fie: ion of tlre original O)) 
file in this offi 

In testimony whereof | have hereunto —— doIny name and 
caused the seal of this office to be affixed, at the « f Washi Ineton, 
on the day and vear above written. 


fSeal United States Gene) 


; 
4 


(Signed) 1. A. WILLLAMSON, 
CONLTIISSIO; Cr at General La,d Othce. 


Copied August 4th, 1885, by W. H. Davison, civil engineer and 
surveyor of the city of Pensacola. 
(Here follows diagram marked p. 56.) ° 
o7 And the said parties having concluded and subimitted their 
testimony as aforesaid the said judge did then and there de- 
liver his charge to the Jury as follows, to wit: 
That the plaintiff had shown a good paper title as riparian owner 
4—354 
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THE PENSACOLA ICE COMPANY VS. DAVID PERRY. Le 


justice should be done to the parties aforesaid in this behalf, vou are 
hereby commanded that if judgement thereof be given, then, under 
vour seal, you do distinctly and openly send the record and process 
in the sult aforesaid, with all things concerning them, and this writ, 
so that vou have the same before the Chief Justice and the 


+ 4 {* } 
ssG6Clate Justices Of thy SUP me Court of the United States 
} ] } : } Y , . , . 
()4 Ol) thre second Vionday of Oetober next, al \\ ashineton, bene 
+ | : | tc aa Sn asc. ees 84% ' eon - 
the present seat of the National Government. that. the record 


} {* ‘ ee aie ae ] ; 4 
and process aforesaid being mspected, they may cause to be done 


} . 
| ' pIUI ti 
ee , ) ’ i i Pe = . ’ ‘ {* ’ ee yy 1 ¢ , | " . 
.. Wa Supreme Court, at Washington aforesaid, t is l9th dav of Mareh, in 
{ } } t | 4 } 17 +) } } ; ] ly, ae } ee : = } , 
1} Vear Ou] Ord Ob thousand elght hundred and erohtv-thre 
" | a ) } . 4 } ry 7 » Qt | ‘ ] ] ] 
ahead of tbe miechendahnc¢ce OL the Lnited States the one hundred and 
3 
Fi cvriyd? 
> oui 
. 1 \ yw W ah Y 
= Signed ) W. W. WHARTON, 
; . } 6 . VY fy) }° . » @ . 
(/, . e (17e) it (ort. itt Judicial ( Peudre. 
. . , a —— er 
Nowrthern District of if lovida. 
\ fa] : —_ { 4] = } 
P Willian Wilson Wharton. clerk of the cireuit court of the United 
, Ow } - res { 4’ 1 wa ; ? ' ry I] — 
SCALC lathe for the Northern GIstrict o} | POVlTda, al elnsacoia. pOricia, 
, } = | rll ' ° ; 
qdo herebv ecertiyv that the above and foregone Issa true and correct 
. ‘ + | t } } | 1? \ Save ? t } 1} 1) | 
cOpY Of the writ of error on file Im my offiee, in the cause of aVit 
. <« 
’ ] > ] 
~~ PP areary PePSuS thy Pensacola Le Company 
| * | 
. ° > ' , | > t ' ‘ 
[hn Withess whereo! | Hereunto sien MV Name OWES and cLITIN 
- } “oF : ’ all | { } , } 
me ee Seal of Saidk COUTT, al Pensac lion da. this 19th dav o \Larelh. 
| " _ i* ? ! ? aint ‘ ’ 
\ 1) POO, lick OF Lbye I LCPCTLe Ly O} the | Ited States the one 
hundred ane venth. 
[SEAL] ‘ioned W. W. WHARTON, Cleri 
ISEAL. | (Sioned V. W. WHARTON, Clerk. 
-_ AS. 1» > f Pe 
By JAMES R. ROCHE, 
Deputy (7, iad ey 
ae } + \ . ae ‘ T ‘ . , , ; ] ; ] 
(),) endorsement : Cp! Of Writ of error for use of defendants 
: ; - ~~ "a “oe 1\ . 
On appeal liled Mareh 19th, A. D. ISS3. (Siened) W. W. 
. 4 ] | > 1 } } = 3 
Wharton. elerk bv James L. Roche, deputy clerk. 
' { { ) i] Pa er ’ 
Lind on the Pod day of Mareh. A I) ISSS5, came the detendant- mn 
‘2 — Se + J C. | , } 1) ' : 4 ; yy ? ; re | " \ +) 
Libis Calis Wed Tied thelr DOMd O81 WLIt ©O ers I (hve WOPrdUS alie 
; ; 
Heures foOlLlOWINYE tO wt 
B J 
PORE, 
| | ' ) a. 
Know all men by these presents that we. The Pensacola Tee Com- 
f Ts. :; : ; ‘i : . 
Vea Corporation e@XIstIng Ubeer the laws of the State of Florida 
; aD oie 4 - * ’ } 1} } . } 
j cts Poi die 1} al clic \\ : \\ ‘ Richards cllia \\ , ‘ Lit he ih, Ol | ©] SACOL 
i a i +) 1) . } eal } ly wan 79)? i ) - ne |? ye 
E F£OT rete ms SUPeCTICS, ATC DCH reueae' eeaen OUNd Unto Pavia rer) ; 
| . ‘ ‘ , i] : a . . 
Who Is a citizen ol} the Stat Of Callfornia, in the sum of two thou- 
t 1? } ne - 7 } > ’ 
Sand dotlars, to be paid to thr suid David S. Perry, his executors 01 
] 2s ced anen tra | tip ¢] ae ¢ ea tcol arall nao teaie 4 ] 
clhac ddd TIIStTPatOrVrs, ANd FOr tile praviner Ol Which. well and truliv to be 
vo hind en —o ae epally 
made, We Ha COUPSeIVes ant ede OY Us, JOMITIV and Se@veralilyv, oul 


and eaeh of our heirs, executors. 
presents, 


, 
‘ , i | j ‘ 1 +>? 
Eueue Greaeuen 


_—s — her 
lnistrators. firmly by thes 


- 4) THE PENSACOLA ICE COMPANY VS. DAVID PERRY. di 


Sealed with OUT seals and delivered {his 1] 1 day of Mareh, A 1) 
1SS3. 
Now the condition of the above obligation is such that whereas 
the above-bound Pensacola Tee ¢ company hath eporiney a writ of 
error 1 the supreme (‘ourt of the [ont ted | tates to reverse 
Ob) ee ee meeeree 0 Se Mareh t tei gii ho OD. ISS5, of the 
ircuit court of the United States for the northern district of 
Mlorida, at Pensacola, in an action of ejectment wherein the said 


David S. Perry is plaintiff and the said Pensacola [ce Company Is = 
defendant : 
Now, therefore, if theabove-bounden Pensacola le ‘Company shall 
prosecute its said writ of error to effect, and answer all costs and ws 
damaves if it shall fail to make e2ood its plea, then this obligation 
shall be void: otherwise to remain in full torce and virtue 
Attest: (Signed) S. H. SELLARS., [SEAL | 
Sec y - ge ot Be } sacola lee (0. 
(Signed) / WIEPTICH. [SEAL. | 


(Signed) 7 , RIC 4 AR DS [SEAL | 


Sealed and delivered in the presenee of— 
(Signed) RICH?’D L. CAMPELL. 
(Signed) EDMOND LEWIS. 


UNITED STATES OF AMERICA, Northern District of Florida : ‘ 
W. W. Ric! hi rds and W. LL. Wittich, who are sureties on the fore- 2 


eoing bond, being duly sworn, say, and each for —— saith, that 
he is worth the sum of two thousand dollars over and above all his 
just debts, Nabilities, and legal exemptions. 
(Sioned) W.L. WITTICH. 
(Sioned ) W. W. RICHARDS. 


Sworn to and subscribed before me this 19th dav of Mareh. A. D 
1883. ; 
[ SEAL. | Signed) W. W. WHARTON, 
Clerk U.S. Cirewit Court, Nor. Dist. of Fla 


Vy | dpprove of the above bond. 


(Signed) THOMAS SETTLE. Juda 
Mareh 21st, 1SS3 
Endorsement: Filed March 23,783. (Signed) W.W. Wharton. 


clerk. 
[.. William Wilson Wharton, clerk of the cireuit eourt of the ’ 

United States in and for the fifth judicial eireuit and northern dis- 

trict of Florida, at Pensacola, Ilorida, do hereby certiiy that the 

writings annexed to this certificate, from page No. | to page No. 64, 

inclusive, are true copies of the omeimals, and constitute a true and 

complete record of all the proceedings had 1 the cause Of} David 

Perry versus The Pensacola Ice Company.as the same remain on file 

and of record in my office. 


Se AEE din ian - hn ' “ re ot 


P Mik PENSACOLA ICE COMPANY Vs. DAVID PERRY. >| 
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‘ 


lave hercunto signed my name officially, 
have caused the sea] Ol the suid COUrL LO be hereunto affixed at 


+ | aa + > ee P en ee mer a os a: . 74 Be j . ’ } P 
(Hie CLLV O] Pensacola, in the northern district of lorida, this first day 
; © se crntcd _— os = : ‘y ‘ — ’ } } ° ? } } a 
OT AUQUsT, In the vear of our Lord one thousand eleht hundred and 

biturit hyper, anal Pp 4] i stl ge si To: 
lehty-three, and of the independence of the United States the one 
eeaLe 1 sipyal ¢ ebth 
ros. Cireuit Court. North District of Florida, 5th Circuit 


W. W. WHARTON, Clerk 
4 , 
. | | — oe , — 
endorsed on cover: N. Florida C. C. U.S. No. d04. 7 
| : any, plaintiff in error, vs. David Perry. Filed Sth 
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nme Court of the ¢ nity S 


Yetober Term, [88S. 


Vo. 10.5 ie 


PHE PENSACOLA ECE COUPANY. 


RPE. AENESE EE EN ERROR. 
» Me 


DAVID PERRY. 
DEEN ANE EN ERROR. 


[es 


* 


=. 
i’ } ft Shes 
Supreme © ourt ab ipe 


Actober Term, 


No. ids}, 


THE PENSACOLA. FR COMPANY, 
Pleintifiin Error. 
VS ° 


DAVID PERRY. 


PDetendanut ay. Fe pare P 


a | ae 


IN ERROR TO THE CiIRCUL 
UNITED STATE 5 FOR 1] 


VEGI OT 


To tine HONORABLE Tire Cirer Justice AND ASSOCIATE 
JUSTICES OF THE SUPREME Cotrr oF THE UNITED 
STATES, 

The said defendant in error by his attorney who has 
appeared herem specially for the purpose, respectfully 
moves vour honors to dist he writ of error herein, 
for want of jurisdiction in thi ‘ourt to re-examine the 
CGreuit Court because the said 


: satis . al Linnsl affine Saw ‘ 7 ;, 
judement Was rendered ater Stay — >, and it does 


Oe « f ee eh, SoS 
i ee ae ' Gi, oer 


judgement of the said 


, 


not appear by the record or rrwise that the value of 
the matter in dispute exceed vo thousand dollars exelu- 


SsIVeE ot costs. 


KUPREME COURT © EXITED STATES: 


OCTOBER TERM, i88<a. 


THE PENSACOLA ICE COMPANY, 
PLAINTIFF IN ERROR, 
DAVID PERRY, Derenpantr mw Error. 
In error to the Cirenit Court af fhe United Ntutes for thie 
Northern District of Florida, 


UPON MOTION TO DISMISS, 4 


BREET FO SUsTAzt FESTIGN. 


This was an action in ejectment brought by t 


1 
i 
4 


y the de- 
fendant in error, to recover so much of the premises oe- 
cupied by plaintiffin error as an Tee House &e., in the 
water front of Pensacola as are situated between (‘om- 


mendencia wharf and the extension of the west line of 


a lot known asthe Coleman Lot, in the city of Pensacol: 


Judgement was rendered at the March, Terni 1883, of 


the Circuit Court. 

Under the act of Congress of February 16, 1875, that 
judgement is not) re-examinable by this Court unless 
the matter in dispute exceeds In value five thousand cdol- 


ma . \? , etic ] oa tar # bases ; } , ‘ : 
lars, exclusive of costs. bite OWIN thine Hh the record in- 


dicating the value of the premises adjudecd to defendanit 


in error, is the allegation in the declaration (Record, 
Folio, 6--7,) that th Proapcrty Cine sof \ due of ecd- 
ing five hundred dollars and as it does not appear by thi 
record Or otherwise that Chie premise: acdpudor lio the 


plaintiffin the Court befow—the defendant in error here— 


are of value exceeding five thousand dollars the motion 
must be granted and the cause dismissed. 


KA. PERRY. 


ho; thie Motion. 
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Supreme Court of the United States. 


| 


No. 10051]. 


re re ee ee 


THE PENSACOLA ICE CO., Platatiy in Error. 


Krror. 


Is CAUSE, 

y sustain it are hereunto 

‘his motion will be - -ented to the said Su- 
Court of the United son Monday, the 28th 


i.. Or vs soon there- 


E. A. PERRY. 


. > . ,* 
‘ LD) ye planed det AVVO. 


Court ef the United States. 


it [he fe elt f vit error. 
NokTtHERN District oF FLORIDA, 
Mscaumbia County, 
( ty of Pensacola. 
Before me, personally came Chas. B. Parkhill, who 
being duly sworn savs he served the foregoing notiee of 
motion to dismiss the above stated case, Upon W.A. 


LOU Josa., the atborneyv for ta piantill lk error, by 


4 


.2 


delivering to him a copy of sud notice together with . 
copy of the said motion and brief on Monday, the otst 
dav of December, 1555. 


Sworn and subscribed 
before me, this Ist dav | CHAS. B. PARKHILL. 


of January A. D. iSod.— 


W. W. Wuirarron. 


(aS Clerk UL NS. Cirenit Court, 
Sed. aie ieee WD 
— North rie District a] [: Oridad, 


——— 


Supreme Court of the United States. 


THE PENSACOLA ICE COMPANY, Plajntifl iv Evrov 


DAVID PERRY, Defendant in Error. 


| ; y © rs ’ } y ? ¢ j ’ 
[i lerror fy five Carewuit ¢ ily ij} fire Coat cal Nate 8, FOI 


the North hie District of llorida., 
VG TIGN BO Is WESs, 
@<ctokew Peris. E=™sb, 
TO the Honorable, the Chief Justice and Associate 
Justices of the Supreme Court of the United States. 

David Perry the said defendant im error, who by lis 
attorney has appeared specially herein for the purpose, 
respectfully petitions and moves your honors to dismiss 
this writ of error, for he says that the Judgement by said 
writ of error brought here, is a judement in cjectment, 
ana that thie promises by Salla yudement adjudged to 
vour petitioner do not exceed im value the <ul of five 
thousand dollars 

That the yudement was rendered lone alter Mais Ii, 
ISTH, to-wit, March P5th, ALD. 1sSs3. 


Chat it powhere in said record appears that the value 
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of the matter 11) dispute exceeds five thousand dollars. 

That in very fact, the premises which by the suit in 
the Cireuit Court were recovered by the defendant in 
error from the plaitiffin error and by said judgement 
adjudged to lim, are of value much less than tive thous- 
and dollars. That vour petitioner is well acquainted 
with the premises and their value, and that he would be 
elad to dispose of said premises and all his rights under 
sald judement a@alst the said Pensacola Ice Co., de- 
fendant in the Court. below, and plaintiffin error, for 
much less than five thousand dollars exculsive of the 
costs, that he will gladly take therefor thirty-five hun- 


— 
+ 


dred dollars and warrant the title thereto. 

And he respectfully submits, that thie sald writ of error 
should be dismissed for want of jurisdiction. 

Before me, the Clerk of the Cireuit Court of the United 
States for the Northern District of Florida, came the 
aboved named David Perry, to me well known to 
be the plamititt in the eyectinent Case in sald Court, 
David Perry vs. Pensacola Ice Co., and defendant 
to the writ of error by which suid case has been 
tuken to the Supreme Court of the United States, 
and he being duly sworn says, the matters i the 
foregoing petition stated are true. 


Sworn and subsertbed )j 


before le, tliis 29th dav DAVID PIERRY. 


of December A. D. 1SS5. 


W. W. Wirartron, 
gt ( 4 / ak | a S. ( Trew ( ‘oy. 
~ Nor tlhe ie District of Klorvida. 


0. 
NoRTHIERN Distrirer of Frorrirpa. 
lscamibia County, 


City of Pensacola. 


Before me, the Clerk of the Circuit Court for said Dis- 
trict, personally appeared George Reese, who being duly 
sworn says, he is Assessor of Taxes of the State of florida 
in and for Escambia County. That he is familar with 
the premises occupied by the Pensacola lee (lo.. On thie 
west side of Commendencia whart in the water front of 
Pensacola, and which by tiie sali in eyootiment In the 
Circuit Court of the United States for the Northern Dts- 
trict of Florida, wherein David Perry was plaintiff and 
the Pensacola Jee Co., was defendant, were adjudecd 
to said | ivid Pe rey at the March Pern, ISS85, of said 
Court. That the duties of hh 
that he should make, and he 
with the value of property in ihe County of Escambia 


fice make it necessary 


mas miade himself faniuliar 
4° j? } riny . 

and the ( Ly QO] Pensacola. bileut the pPrelaises =O “u- 

judged to said David Perry and cecupied by the Peisa- 
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‘ j 5 ] . ‘ ° 
eola iCe ( O.. ATe@ NOt OI VaAINUe CXCC «| LIhs 


dollars. That the etal mrem ISeCS together with the sid 


i —_ 


} 
hree thousand 


Company's preniuses lying west and outside of the west- 
er boundary of the prem Ises 8 Hudged to sac [sry ll 
Perry, were on the Tlth day of July, 2583, listed 
and valued for taxation, at #LO00, as their cash value, 
by the said Pensacela Tee Co., 
Sworn and subscribed 
before me, this 29th day GEO. REESE. 
ot December A. D. 1 883. \ 

W. W. Witarron, 
oA Clerk USS. Crrenit Court, 
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NVorthe i'dd Distra / ‘if }: lorie. 
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NoRTHERN District of FLoripDa, 
lscanibia County, 
City of Pensacola. 
Before me, Clerk of the Cireuit Court for the Northern 
District of Florida, personally appeared Win. TH. Knowles, 
who being duly sworn says, he is an Insurance and 
Real Estate Agent in the City of Pensacola, and as — 
is familiar with the value of real estate in. said Cit 
That he knows the premises occu bn “dby the Pensacola he “© 
Co., on the west side of Commendencia wharf for which 
David Perry recovered ieimedai 7 an ejectment suit 
against said Company at the March Term, 1583, of the 
Cireuit Conrt of the United States for the Northern Dis- 
‘t of Florida, and he says, that said) premises are not 
of the value of five thousand dollars. 


Sworn and subseribed } 
before me, this 28th dav > War. I. KNOWLES, 
of December A. D. 1833 } 


W. WW. Wirarron, 


Cer) ( uF eh Fy. SS. ie 17 ‘wal * (pil; f. 
~ f ; e . vr ~ 
—— Northe My Dis froet o f } lorida 


NORTIEERN Distrier or nae 

lesen bia €: ity 
City of na eae 
Before me. the Clerk of the Cireuit Court for 
thie Northern Districl Of llorida, personally appeared 
William lisher lth Attorney at Lave ot the City of 
Pensacola, who being duly sworn says, that he has been 
professionally cneaged in selling _ baie Ing and rent- 
Ing Real state in the Cit ty of Pensacola, and has thus 
become familiar with the value of most of the real estate 


S. 
in said Citv. That he is familar with the premises re- 
covered by David) Perry in his suit agaist the Pensa- 
eola Tee Co., In the Circuit Court of the United States 
for the Northern District of Florida, at its March, 1SS3 
Term, being a part of the premises now occupied by said 
Pensacola lee (Co., as an Lee [louse Wo. On thre West side 
of Commendencia wharf. That satd premises are not of 
value exceeding three thousand dollars. 
Sworn and — subserrbed 
before me, this 29th day Wa. FEISTIER. 
of December A. D. [SS3. \ 


~~, W. W. WHARTOX, 
Rai idee Clerk US. Crrenit Court, 
/ wee \ Northe Pee District of Flopvida. 
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Supreme Court of alaited States. 


OCTOBER 'TERM, 1883. 


Plaintiff in Error, 
US. 


THE Pensacona Ick Company, ) 
\ 

( 

| 


Davip PERRY. J 


-——- © © @— ~~ ----—— 


Brief for Planta in Error, mn Opposition to Motion to Dismiss 
for Wrapt of Jurisdiction. 


-7e7@e 


‘his is an action in ejectment, brought by the defendant 
in error to recover the premises mentioned in the declara- 
tion. ‘The practice now is to allow affidavits to show the 
value of the matter in dispute in actions of replevin, eject- 
nent, and suits for dower. (Phillips’ Practice, 78; The 
Mace Girdlen, 6 Wall., 441, and cases there cited.) 

The affidavits presented by the plaintiff in error in oppo- 
sition to the motion clearly prove the value of the property 
in controversy to be not less than six thousand dollars. 

The motion should be denied. 

C. W. Jones, 
For Plaintiff in Error. 


| 
| 


Supreme {| ourt of the | nited States 
ee : | we 
OCTOBER "TERM, 1883. 
No. 1051. 
THE PENSACOLA ICE COMPANY, Plaintiff in Error, 
US. 
i DAVID PERRY. 
Affidavits in Opposition to the Motion to Dis- 
miss for Want of Jurisdiction. 
C. W. JONES, 
For Plaintiff in Error. 


Thomas McGill & Co., Law Printers, Washington, D.C. 


In the Supreme Court of the United Siates, 


Pensacola Ice Company, plaintiff in error, 
eS. No. 1051. 
David Perry, defendant in error, 
On writ of error to the Cireuit Court of the fifth judicial 


circuit of the United States, in and for the northern dis- 
trict of Florida. at Pensacola. 


S. C. Cobb, being duly sworn, says that he is the presi- 
dent of the Pensacola Tee Company, plaintiff in error in 
the above canse; that be is a citizen and resident of the 
city of Pensacola, Florida, and is well acquainted with 
the valne of real estate in said citv ; that the said plaintiff 
in error bought trom W. L. Wittich for the sum of 
$5,000, on October 2oth, 1851, certain property in the 
‘the city of Pensacola; more particularly de- 


water front oft 


scribed 11) the deed attached to the affidavit of L. H. Sel- 


lars, of date January 8, 1854, in the cause; that the 
premises in controversy are Included in the property con- 
veved by said deed, and furnished the inducement for the 
said purchase, and constitute in value three-fourths (2?) 
or seven-elghths (%) of the whole of said property conveyed 


) 
it 


by said deed; the said premises in controversy being the 
only portion of the property conveyed in said deed whieh 
is filled in, and the only portion upon which there are any 

lepth 


improvements, the remainder being under water of a dept 
of trom ten (10) to fifteen (15) feet; and that the Pensa- 
cola Ice Company, prior to its purchase of the said prop- 
erty from W. L. Wittich, leased a portion of the property 
In controversy from said Wittich, at an annual rental of 
six hundred (600) dollars. 

Ss. C. COBB, 


President Pen. Ice Co. 


‘ 
Sworn to and subseribed before me this 14th January, 
ISS 4. 
[SEAL | W. W. WHARTON, 
Clerk: or [ . SN. Cireuit ( ‘ourt Nor. Dist. ( ft Fela. 
’ ‘ => 
(Endorsed :) Pensacola Ice Company rs, David Perry ; 


aftidavit of S.C. Cobb. 


In the Supreme Court of the United States. 
Pensacola Ice Company, pl ff in error, ) 
vs, > No. 1051. 
David Perry, defendant in error. 

On writof error to the Cirenit Court of the fifth judicial 
circuit of the United States, in and for the northern dis- 
trict of Florida, at Pensacola. 

L. H. Sellars, secretary ofthe Pensacola Ice Company, ptt 
in error, being duly sworn, says that on the 2oth day of 
October, A. D. IS81, the said plaintiff in error purchased 
from W. L. Wittich the property described in’ the deed, 
a certified copy of which is hereto appended, marked ‘*A,”’ 
for the price named therein, to wit, 8,000 ; that the said 
property includes the real estate im controversy in this 
suit, which said property or real estate in controversy, 
and for which judgement was rendered in the said Cirenit 
Court, constituted and constitute three-fourths (¢) in value 
of the property conveyed by said deed, and that said prop- 
erty in controversy is worth not less than the sum of 
S600, 

L. H. SELLARS. 

Sworn to and subscribed to before me this 8th day of 
January, 1884. 


| SEAL. | W. W. WHARTON, 
Clerl: Uy. S. Cireuit Court, Nov. Dist. or Fila. 
yr 


ce A. 

Know all men by these presents, that we, W.. I. 
Wittich and M. O. Wittich, his wife, for and in econsid- 
eration of the sum of cight thousand dollars, (88,000,) to 
us in hand paid by the Pensacola lee Company, the receipt 
vhereof is hereby acknowledged, have bargained, sold, 
and conveyed, and by these presents bargain, sell, convey, 


and grant unto the said Pensacola [ce Company the fol- 
i? Yr. 1. 


| 


lowing-described property, to wit: The east one-half (i. 3) 


. ' a ee coe . 1 . . ory = 
of block forty-nine, (49.) the east one-half (la. 3) of block 


ninety-five, (95,) and the east one-half (I. 3) of block one 
hundred, (100,) in the water front of the city of Pensa- 
cola, Escambia county, Ilorida, according to the plan of 
said water front drawn by Theodore Moreno, together 
with the tenements and hereditamerts and appurtenances 
thereunto belonging or in anywise appertaining. To 
have and to hold the aforesaid-described property, to- 
vether with the tenements, hereditaments, and appur- 
tenances unto the said Pensacola Ice Company, its succes- 
sors and assigns forever. And we, the said W. L. Wit- 
tich and M. O. Wittich, his wife, covenant for ourselves, 
our heirs, executors, andadministrators, that we and they 
shall and will forever warrant and defend the title of the 
said property unto the said Pensacola lee Company, its 
successors and assigns, agalust the lawful claims of all per- 
sons Whomsoever. 

[n witness whereof we have hereunto set our hands and 
seals this 25th day of October, A. D..185 

W. L. WITTICH.  [SEAtz.] 
M. O. WITTICH. — [SEAL.] 


Signed, sealed, and delivered in presence of— 


M. D. Wutrte. 
J. oS. LEONARD. 


STATE OF FLORIDA, ? 
County of Eseainbia. § 

Before the subscriber personally appeared W. L. Wit- 
tich and M. O. Wittich, his wife, both known to me per- 
sonally to be the individuals described an l who acknowl- 
edeed that they executed the foregoing deed for the uses 
and purposes therein set forth; and the said M. O. Wittich, 
on a private examination by me, held separate and apart 
from her said husband, acknowledged that she execnted 
the same freely and voluntarily without fear, compulsion, 
apprehension, or constraint of or from her said husband, 
and for the purpose of renouncing and relinguishing all 
her right of dower in and to the said property. 

Given under my hand and official seal this 25th day of 
October, A. D. 1881. 

|SEAL. | J. S. LEONARD, N. P. 
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STATE OF FLORIDA, ) 
County of Escambia. § 

I hereby certify that the foregoing is a true and correct 
copy of a deed from W. L. Wittich and AL. O. Wittich, 
his wife, to the Pensacola Ice Company, as the same re- 
mains of record in Book ‘* X’’ of deeds of said county, at 
page 525, Oct. 26th, 1881. 

Witness my hand and seal official this 3rd day of Jan- 
uary, A. D. 18883. 

[SEAL. ] I. KE. pe pa RUA, 

vk Cri Court, Mseanbia county, Fla. 
Per JOHN pe ta RUA. 
Deputy Clerk. 
In the Supreme Court of the United States. 
The Pensacola Ice Company, plaintiff in error, } 
Us. 
David Perry, defendant in error. \ 

On writ of error to the Cireuit Court of the fifth judi- 
cial circuit, in and for the uorthern district of Florida, at 
Pensacola. 


D 

W.L. Wittich, being duly sworn, says that he is a 
citizen and resident of the city of Pensacola, Florida, and 
is well acquainted with the value of real estate nate 
that he, on the 25th day of October, A. D. 1881, sold tor 
S38,000, to the Pensacola Ice Gansent, plaintiff im error 
In above suit, the following deseribed property in the wa- 
ter front of the ci ' Pensacola, to wit: The east one- 
half (4) of block coats (40), the east one-half (3) of 
block ninety-five (95), and the east one-half (3) of block 
one hundred (100), a portion of which is the property in 
controversy In said suit; that the said land in controversy 
was male by athant in water of from cight (8) to ten (10) 


? 1 | 


feet in depth by filling with stone, rock aud ballast, at a 
cost of $2,500 in addition to the cost of the water lots 
themselves ; that the whole of said property, together with 
the buildings thereon, was, at the time of said sale, and 
now is, worth not less than the sum of eleht thousand 
dollars; and that the portion thereof in controversy in 
the said suit is the portion upon which are erected the said 
buildings (which were completed by afhant in 18>] at a 
eost of $4,000). and was at the time of said sale, and now 
is, Worth not less than $7,000 5 and that a portion of said 
premises In controversy was, prior to his sale thereof to 
Pensacola [ce Company, leased at the annual rental 
six hundred dollars (S600). 
| W. L. WITTICH. 
Sworn to and subscribed before me this llth day of 
January, A. D. 1884. 
(SEAL. | W. W. WHARTON, 
Clerk U.S. Cirenit Court Nor'n Dist. of Fla. 


In the Supreme Court of the United States. 
Pensacola [ee Company, plaintiff in error, / 
vs, ‘ No. 1051. 
David Perry, defendant in error. 
judi- 


On writ of error to the Cireuit Court of the fifth 


cial circuit of the United States, in and for the northern 
district of Florida, at Pensacola. 

George S. Wells, being duly sworn, says that he is the 
mayor and a citizen and resident of the city of Pensa- 
cola, Florida, and is well acquainted with the value of 
real estate in Pensacola and vicinity ; that he knows the 
premises in controversy in above suit, and that they are 
worth not less than the sum of seven thousand dollars, 
($7,000.) 

GEO. 8S. WELLS. 

Sworn to and subscribed before me this 14th day of 
January, 1884. 
| SEAL. | W. W. WHARTON, 

Clerk U. S. Circuit Court, Nor. Dist of Florida. 


In the Supreme Court of the United States. 
Pensacola Ice Company, plt’{f in sai 
Us, No. 1051. 

David Perry, def’t in error, ‘ 

On writ of error to the Circuit Court of the fifth judi- 
cial cireuit of the United States, in and for the northern 
district of Florida, at Pensacola. 

J. M. Tarble, being duly sworn, says that he is a citi- 
zen and resident of the city of Pensacola, and the col- 
lector of customs of the port of Pensacola, and is well 
acquainted with the value of real estate in said city ; that 
he is well acquainted with the property in controversy, 
having, under contract with W. L. Wittich, the then 
owner, filled up the same with stone rock and ballast, 
(prior to said filling the property having been covered 
with water of a depth of from eight (8) to ten (10) or 
eleven (11) feet,) at a cost to said Wittich of about twen- 
ty-five hundred dollars, and that the said premises are 
worth not less than seven thousand dollars, ($7,000.) 


J. M. TARBLE. 


ri 


Sworn to and subscribed before ine, this 14th day of 


January, 1884. 
PSE W. W. WHARTON, 


SEAL. | 
r] x Y ¥ mye ° a Y al . ? , y* me ” ’ «$ 
Clerk U.S. Circuit Court, northern district of Llorida. 


In the Supreme Court of the United States. 


Pensacola Ice Company, pl’ff in error, ) 
cS, | > No. 1051. 
David Perry, detendant in error. 

Writ of error to the Cireuit Court of the fifth judicial 
circuit of the United States, in and for the northern dis- 
trict of Florida, at Pensacola. 

Peter Knowles, being duly sworn, says that he is and 
has been tor forty-two years a citizen and resident of Pen- 
sacuola, Florida; that for twenty-two vears le has been 
actively engaged in buying and selling real estate in said 
city and vicinity, and is well acquainted with the vaiue 
of real estate in said city, and particularly in the water- 
front thereof, much of which he has bought and sold ; 
that he knows the property in controversy in above suit, 


and that the same is worth uot less than 85.000. 
PETER KNOWLES. 


Sworn to and subseribed before me, this 14th day 


January, A. D. 1884. 


-~ 
oe 


W. W. WHARTON, 
Clerk U.S. Circuit Court, northern district of Florida. 
In the Supreme Court of the United States. 
Pensacola Iee Company, plaintiff in error, ) 


vs. 


David Perry, defendant tn error. ) 


-No. 1051. 


On writ of error to the Circuit Court of the fifth judicial 
eirenit of the United States, in and for the northern dis- 
trict of Florida, at Pensacola. 


Benjamin R. Pitt, being duly sworn, says that he is a 


8 


citizen and resident of the city of Pensacola, Florida, own- 
Ingalumber and planing mill in said city, and furnishing 
materials for building houses, and contracting for build> 
Ing houses, and that he almost uniformly takes lens upon 
the property upon which said houses are situated for the 
materials furnished; and that he owns mueh real estate 
in the city of Pensacola; and that he is well acquainted 
with the value of real estate in said city ; that he Knows 
the property in controversy, and under contract with W. 
L. Wittich, the then owner, raised the reof of one of the 
buildings thereon in spring of A. D. 1881; and that the 
sald property is worth not less than six thousand dollars 


(36,000). 
ae we Zk y 


Sworn to and subscribed before me this 14th January, 
1884. 
[SEAL. ] W. W. WHARTON, 
Cl rhe U. S. Court, Nor. Dist. of | f, 


(Iindorsed:) Pensacola Ice Company vs. David Perry ; 


affidavit of Benjamin R. Pitt. 


In the Supreme Court of the United States. 
Pensacola Ice Company, plaintiffin error, } 
US. » No. 1051, 
David Perry, detendant in error. \ 

On writ of error to the Circuit Court of the filth judicial 
circuit of the United States, in and for the northern dis- 
trict of Florida, at Pensacola. 

8.5. Harvey and G. E. Turcheinus and W. W. Rich- 
ards, each being duly sworn, says that he is a citizen and 
resident of the city of Pensacola, Florida, and is well ae- 
guainted with the value of real estate in Pensacola and 


vicinity ; that he knows the premises in controversy in 


a, 


-~, 
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above suit, and that thev are worth not less than the sum 

of (86,000) six thousand dollars, 
S.S. HARVEY. 

W. W. RICHARDS. 


s | 


G. TURCHEINUS. 


Sworn and subseribed to before me this l4th January, 
W.W. WHARTON, 

Cleyl; U. S. ( iy wit Court, Nor. Dis. of Fila, 

(Endorsed :) Pensacola Ice Company vs. David Perry ; 


affidavit of S. S. Harvey et al. 


Supreme Court of the United States. 


Pensacola Ice Company, ) 
100. 


October, Term, 1886. 


David | "erry. 


STATEMENT AND APPLICATION OF DEFENDANT 
IN ERROR. 


The defendant in error concedes the correctness of the eighth 
assignment of error, in that the verdict of the jury did not state 
the quantity of the estate of the plaintiff, and describe the land 
by its metes and bounds, by the number of the lot and other 
certain deseription, and that the judgment of the court thereupon 
did not state the quantity of the estate, and give description of 
the land recovered, as required by the act of Florida, February 
22d, 1831 (MeClellan’s Digest, page 481), as follows :— 

Secrion 4. The verdict in actions of ejectment shall, when for 
the plaintiff, state the quantity of the estate of the plaintiff, and 
deseribe the Jand by its metes and bounds, by the number of the 
lot or other deseription, 

Sec. 5. The judgment awarding possession shall, in like man- 
ner, state the quantity of the estate, and give deseription of the 
land reeovered, 


The judgment of the court below is vitiated by tis error, 


— 


Application is therefore made for reversal of the judgment on 


this ground alone, and that a venire facias de novo be directed 
in accordance with the rule of this court as follows :— 
Where error exists in the proceedings of the Cireuit Court 


which will justify a reversal of its jud@ment, this court may 


send back the cause, with such instructions as the justice of the 


case may require. 
Binney vs. Chesapeake & Ohio Canal Co., 8 Peters, 219, 
WAYNE MacVEAGH, 


y 


kor Defendant in Error. 


Supreme Court of the Chited States. 


No. 354. 
PENSACOLA [CE CO., > Plaintiff in Error. 
VS. 


DAVID PERRY, > Defendant in Error. 


OCTOBER TERM, 1885. 


Woyvt of Krror to Credit Court of thre linited States vi 
and for thie Northe rial Distriet of Hlorida. 


Brief of Wa. A. BLounr, Attorney for PIff. in Error. 


FSi kay 
Soar 
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Supreme Court of the Cited States. 


No. 354. 
PENSACOLA ICE CO., > Plaintiff in Error. 
Vs. 


DAVID PERRY, > Defendant in Error. 


OCTOBER TERM, 1885. 


Writ of ENrrov to Crrenit Court of the United States am 
and for the Northern District of Florida. 


Brief of Wu. A. Blount. Attorney for PIff. in Error. 


STATEMENT OF CASE. 


This is a suit in ejectment, the property sued for being de- 
scribed in the declaration as “so much of the water front of 
the City of Pensacola as lies between the extension into the 
Bay of Pensacola of the west line of the pareel of greund in 
Pensacola, known as the Coleman grant (the same being the 
parcel granted to one Coleman by the Spanish Government, 
on the 20th day of January, 1807), and the wharf extending 
into the Bay of Pensacola known as Commandancia W harf.”’ 


Record, pp. 5 and 4. 

To this declaration the plaintiffin error pleaded “not guilty,” 
which under the law of Florida, puts in issue the plaintiff's 
title and right of possession, and allows the defendant to avail 
himself of every legal defense. 

Without further pleading the parties went to trial. 

The defendant in error introduced in evidence the following 
papers: 

1. A title in form (in the Spanish language but accompa- 


~) 


nied with a translation and a figurative plan of a grant from 
the King of Spain, through the Intendant, Juan Ventura 
Morales, to James Coleman, of date January 20th, 1807,), to 
alotin the city of Pensacola with the following descrip- 
tions: “on the northern side it binds with the fence of the 
Quarters, and a portion of the Square of Arms, with an ex- 
tension of 145 feet of London; on the south with the margin 
of the water of the Bay of Pensacola at high tide, a passage 
being left free; on the Fast with the lot granted to Joaquin 
Barela; and vacant lot; and on the west with the reserved 
street between the Court fence and Government garden, and 
the most western limit of the lot of the interested party, par- 
allel with said fenee, which street 1s 423 English feet wide.” 
Record, pp. 14 and 15. 

2. A copy from the Public Archives of West Florida, con- 
taining an extract from proceedings before Un.-ted States Land 
Commissioners, showing a confirmation to Santiago Coleman 
of a lot in the city of Pensacola, conforming generally to the 
description of the lot granted to James Coleman, but being 
described as fronting on the Bay, and as being 201) feet im 
depth. 

Record, pp. 15 and 16. 

3. Letters of Administration of date July 28, 1866, granted 
bv the Probate Judge of Escambia County, Florida, to Jolin 
Quinlan upon the estate of James Coleman. 

Record, p. 16. 

4. An order by said Judge authorizing the said John Quin- 
lan, as administrator, to sell the real estate deseribed in the 
petition for the order of sale, towit: Lot “ff, and other lots 
hamed, 

Record, pp. 16 and 17. 

). A deed of date December 4, 1867, made by John Quin- 
lan, under authority of said order, to R. M. Bushnell for 
“that lot of ground known in the plan of the city of Pensa- 
cola as lot “I,” together with the rights and privileges there- 
to pertaining.” 

Record, pp. 17 and 18. 


—— —_ tt cael 


+> 
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6. A deed of date December 4, 1868, from Bushnell to four 
persons, of whom defendant in error was one, to the lot of 
ground in the citv of Pensacola, “known and designated on 
the plan of the said city of Pensacola as lot “F,” being the 
same which was granted by the Spanish Government to Rev. 
James Coleman on the 20th January, 1807, and by the Right 
Rev. John Quinlan as administrator of the estate of James 
Coleman conveyed to the said Richard M. Bushnell on the 
4th day of December, A. D. 1867, to which said grant and 
plat annexed thereto and said deed of conveyance reference 
is hereby made for a fuller description of the said real estate 
hereby conveyed. Together with all the rights and appurte- 
nances thereto belonging.” 

Record, p. 19. 

7. A lease dated April 28, 1871, from the “owners of Cole- 
niin lot” to the P. & L. R. RR. Co., of “the blachsmith shop on 
sad lot.” 

Record, p. 20. 

S. A lease of date January oth, 1869, from defend- 
aitin error and his co-tenants to W. IE. Anderson, for a cer- 
tain portion of the “Bay or water front in the city of Pensa- 
cola, Florida, which is in front of lot ‘F,’” between certain 
lines which do not embrace the property in controversy. 

Record, p. 21. | | 

9 An acknowledgment of date Dee. 16, 1869, from Ander- 
son, Hyver & Co., that they occupied the ‘water front or shal- 
lows in front of the Coleman lot under a lease taken from the 
owners of said lot last year.” 

Record, p. 20. 

10. A lease of date October 20th, 1881, from defendant in 
error to plaintiff in error, of a “portion of the water front of 
the Coleman lot in the city of Pensacola, County of Isscambia, 
and State of Florida,” the said portion not including the 
property In controversy. : 

Record pp. 22 and 25. 
The defendant in error then introduced himself as a witness 
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and testified, against the objection and exception of the de- 
fendant, that he was induced to purchase the property men- 
tioned in the foregoing deeds by representation of R. L. Camp- 
bell (one of the attorneys of plaintiff in error) that said real 
estate extended to the channel. 

He also testified that upon said purchase he went into pos- 
session as riparian owner and held possession ever since eX- 
cept when a portion of the water front was occupied by one 
George 8. Wells, whom he ejected upon a judgment in the 
Circuit Court of the United States for the Northern District 
of Florida. He read in evidence, against the objection and 
exception of the defendant, the said judgment. 

He further testified that at the time of his purchase there 
was a blacksmith shop on the beach for which he was paid rent. 


6) 


Record, p. 23. 

Albert Hyer, another witness for the plaintiff, testified that 
he and his firm had leased in 1871 from the owners of the 
Coleman lot, and continued up to the time of this suit to use, 
water front in front of the Coleman lot, such water front -not 
including the property in controversy. 

Reeord p. 24. 

C. L. LeBaron, another witness for the plaintiff, testified 
that in 1868, he by permission of the owners of the Coleman 
lot built two boat houses in the Bav in front of said lot which 
he maintained for several years. There was then a wharf or 
a remnant of a wharf at the foot of Commandancia Street, 
which wharf had been built in 1858. He produced and read 
certain correspondence between himself and one George 8S. 
Wells relating to this water front. 

Record, pp 28 and 24. 

Wm. H. Davidson, another witness for the plaintiff, testified 
that ‘‘he is the city surveyor; that he made a survey to show 
the water front of the Coleman grant, if the east and west 
lines thereof were continued without deflection into the bay; 
that the map or plan hereto annexed, marked “A,” shows 
what space would be embraced by such extension of said lines 


5 
into the bay, and that said lines on said map are extended over 
the wharf at the foot of Commandancia street, as known in the 
plan of the city of Pensacola; that said extension of the lines 
of said grant would embrace the property embraced in this 
action, but that to embrace it said lines must be extended 
over and beyond said Commandancia street wharf, or any ex- 
tension of Commandaneia street into the bay, as represented 
on diagram “B,” but not over and bevond the extension of 
the 424-feet street described in Coleman grant as lying be- 
tween that grant and Governor’s Garden. That street extend- 
ed would be entirely west of extended west line of Coleman 
lot, as represented on diagram—that is to say, the extended 
west line of Coleman lot is the extended east line of the 
4243-feet street; that the east and west lines of lot “IF,” as 
known in the Spanish or Cabildo plan of Pensacola, if ex- 
tended into the bay, would not embrace the property in this 
suit, and the western line would run along the dotted hne 
represented on the western margin of the diagram and run- 
ning parallel with delineations of Commandancis street 
wharf thereon; that the diagram represents the extension of 
the lines of the Coleman grant and not of the line of lot F, 
as known on the Spanish plan of the city. The diagram 
marked “B’ having been shown to the witness, he testified: 
“T recognize lot ‘i? in said diagram as the Coleman lot, but I 
do not recognize the figures and distances in the plan of said 
city of Pensacola.” ‘ 
Record, pp. 24 and 25. 

The defendant in error introduced Vol. 4, American State 
papers in evidence and rested. ©The plaintiff in error intro- 
duced in evidence —~— pages of Vol. 4, American State papers 
and rested, 

The court delivered its charge, the defendant requested ten 
instructions of which the court gave the first and ninth and 
refused to give the remainder. 

The plaintiff in error excepted to the charge and the refusal 
to give the instructions asked, and the jury retired and return- 
ed a verdict for the defendant in error. 


() 
ASSIGNMENT OF ERRORS. 


Upon this statement of the case, the plaintiff in error as- 
sI@Ns as errors, 

1. The action of the court in permitting the defendant 
in error to testify that he was induced to purchase the prop- 
erty mentioned in his deed, by the representations of R. L. 
Campbell, one of plaintiPin errors attorneys, that it extended 
to the channel. 

2. The action of the court in allowing the defendant in 
error to introduce in evidence the record of the judgment 
obtained by him against George S. Wells. 

3. The charge of the court which was as follows 

“That the plaintiff had shown a good paper title as riparian 
owner of the submerged land [ving in front of the Coleman 
erant, and that under the statute law of Florida the plamtifl 
was authorized to continue and prolong the eastern and wesi- 
ern lines to the channel of the bay; and if the jury were sat- 
isfied from the evidence that the continuation of the said 
astern and western lines of said grant to the channel of the 
bay would embrace the property in this suit: they must find 
for the plaintiff.” 

4. The refusal of the court to give the fourth special 
Instruction requested by defendant, which was as follows: 

“That if the jury are satisfied from the evidence that the ex- 
tension of the eastern and western lines of lot “FY as known 
in the plan of the city of Pensacola, would not embrace the 
property for which the plaintiff sties, then they must find for 
the defendant.” 

0. The refusal of the court to give the fifth special instrue- 
tion requested by defendant, which was as follows: 

“That the points from which the lines of riparian owners 
must extend out into rivers and harbors are those points at 
which those lines strike the margin of such rivers and har- 
bors and at right angles with the shore; and therefore if the 
jury are satisfied from the evidence that the east and west 
lines of the lot claimed by the plaintiff if extended at right 


‘ 


angles with the shore would not embrace the property claim- 
ed by the plaintiff in this suit, then they must find for the 
defendant.” 

6. The refusal of the court to give the special instruction, 5a, 
asked for by the defendant, which was as follows: 

“If the jury are satisfied from the evidence that the property 
claimed by the plaintiff in ths suit lies west of Commandan- 
cla street, as known in the plan of the city of Pensacola, or 
west of the extension of said street out into the bay, and that 
the said property cannot be included within the east or west 
lines of the Coleman lot extended into the bay without cross- 
ing said Commandancia street or its extension into the bay, 
then the jury must find for the defendant.” 

7. The refusal of the court to give the tenth special in- 
struction requested by defendant, which was as follows: 

“That a party who takes under a deed which describes a lot 
or parcel of land as a lot known in a certain -— of a city or 
town, takes under such map, and cannot be permitted to dis- 
pute the validity of that title. If, therefore, the jury in this 
case find that the plaintiff in this case claims under a deed 
which described the lot in respect to which he claims the 
property mentioned in the declaration, he cannot be permit- 
ted to deny the validity of that plan or assert any right 
Inconsistent with said plan.” 

Ss. The rendition of judgment by the court upon the ver- 


dict of the jury. 


ARGUMENT. 


FIRST ASSIGNMENT.—The error in the action of the 
court in permitting defendant in error to testify as to Camp- 
bell’s representations to him is apparent. The representation 
could not enlarge the title of the plaintiff, and testimony con- 
eerning it could have no possible purpose or effect other than 
to prejudice the case of the plaintiff 1h error, 
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SECOND ASSIGNMENT.—The defendant in error should 
not have been permitted to give in evidence the record of the 
ejectment suit between him and Geo. S. Wells, because the 
property involved was not the same and it was res fnter alios 
acta. If it were intended, as argued below, to extend the 
limits of the deed, by showing the possession taken under 
the judgment, without objection from John Quinlan, and thus 
show the intent of the parties by their acts, the answers are 
evident. Such evidence is never adimissible when the terms 
of the deed are clear. It is never adinissible to annex land 
to land, but only to define appurtenances. Tt was not shown 
that Quinlan knew of their act of taxing possession. Phe 
aet was not shown to be contemporaneous with the deed 
Quinlan’s intent or design would have effected nothing, be- 
cause his power to convey Was limited by the tenor of the or- 
der of the Probate Court. 

THIRD ASSIGNMENT.—The court charged as the law of 
the case but one proposition, 7. ¢., that the defendant tia error 
Was entitled to recover such submerged land as Laan between 
the extended lines of the Coleman grant, and left to the jury 
but one question, 7. e., Whether the Jand sued for lay within 
the extension of these lines. 

This charge was an entirety, its several portions being each 
an essential part of the whole, and if ene portion be er- 
roneous, the whole will be so. But,even if the different por- 
tions are Independent, we think that we can show radical er- 
rors in each. 

The first portion related to the title of the defendant in er- 
ror to submerged land in front of the Coleman grant. 

This was claimed by the defendant in error by virtue of the 
provision of a statute of Florida, which is as follows: 

AN. ACT to benefit Commerce. 

WHEREAS, It is for the benefit of Commerce that wharves be built 
and Warehouses erected for facilitating the landing and storage of 
goods; and whereas, the State being the proprietor of all submerged 
lands and water privileges, within its boundaries, which prevents the 
riparian owners from improving their water-lots: Therefore, 

SECTION 1. be itenacted by the Senate and House of Represen- 
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tatives of the State of Florida in General Assembly convened, That 
the State of Florida for the consideration above mentioned, divest 
themselves of all right, title and interest to all lands covered by water, 
lying in front of any tract of land owned by a citizen of the United 
States, or by the United States, for public purposes, lying upon any 
navigable stream, or Bay of the Sea, or Harbor, as far as to the edge 
of the channel, and hereby vest the full title to the same in and unto 
the riparian proprietors, giving them the full right and privilege to 
build wharves into streams or waters of the Bay or Harbor as far as 
may be necessary to effect the purposes deseribed, and to fill up from 
the shore, bank or beach, as far as may be desired, not obstructing the 
channel, but leaving full space for the requirements of Commerce, and 
upon lands so filled in, to erect Warehouses or other buildings, and 
also the right to prevent encroachments of any other person, upon all 
such submerged land in the direction of their lines continued to the 
channel, by bill in chancery, or at law, and to have and maintain ac- 
tion of trespass in any Court of competent jurisdiction in the State, 
for any interference with such property, also confirming to the ripa- 
rian proprietors all improvements which may have heretofore been 
made upon submerged lands, for the purposes within mentioned. 

SEC. 2. Be it further enacted, That nothing in this aet contained 
shall be so construed as to release the title of the State of Florida, or 
any of its grantees, to any of the swamp or overflowed lands within 
the limits of the same, but the grant herein contained shall be limit- 
ed to those persons and body corporate owning lands actually bounded 
hy, and extending to low water mark, on such navigable streams, 

dauys and Harbors. 


[Passed the House of Renresentatives, December 26. 1856. Passed the Senate, December 27, 1856. 
Approved December 27, 1856. | 


The court below charged the jury that the defendant in 
error had shown good paper title as riparian owner to the 
submerged land. As he did not claim under any conveyance 
of the submerged land, but under a conveyance of the up- 
land, it is clear that he could not have a good paper title, be- 
cause the title would depend upon the question of fact as to 
whether the upland was or was not so bounded by the shore as 
to give riparian rights. The court took from the jury the so- 
lution of this question of fact, and therein it erred. 

But the assertion of the court that the defendant in error 
had shown title of any kind to the land was erroneous. Not 
only had he failed to show such title, but the evidence which 
he introduced showed affirmatively the non-existence of some 
of the facts essential to confer title upon him. 
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All his rights were derived under the Act of 1856, but un- 

der this Act it was necessary for him to show affirmatively :— 
1. That he on December 27, 1856, owned the true title to an 

upland which at that date was bounded by low water mark. 

The rights of claimant under this Act must all be referred 
to December 27, 1856. The act was a grant tn presenti to 
the persons coming within its provisions, of the title to the 
submerged land in front of their uplands. Before its pass- 
age these persons had possessed the common law riparian 
rights of access, wharfage, &c., as far as obtainable in navi- 
gable streams, but upon its passage they became absolutely 
vested with a fee simple title to the soil under the water. 
This soil thereby became capable of private appropriation 
and possession, and became land in the hands of the grantee. 
[It was no longer an appurtenance to the shore land because 
it was itself land, and land is never an appurtenance to land. 

Jones vs Johnston, 18 How., 150. 
Harris vs Elliott, 10 Pet.. 25-54. 

Of course, then, the conveyance of it could not be effected 
by a deed to other land, but only by a conveyance embracing 
it with proper words of transfer. 

Rivas & Koopman vs Solary, 18 Fla., 126. 
Jones vs Johnston, 18 How., 150. 

It follows then, necessarily, that one claiming submerged 
land in navigable waters between the shore and the channel 
must prove either that he owned the upland reaching the 
shore on December 27, 1556, and thereby became a grantee of 
the State of such submerged land, or that he derives through 
conveyance from such grantee. No deed to the submerged 
land is shown, and the conveyance of the upland to the de- 
fendant in error was made in 1868, after the accrual of the 
riparian right. 

Jones vs. Johnston, 18 How., 150. 

But even if the conveyance, subsequent to December, 27, 
1856, of the upland would pass the submerged land as appur- 
tenant to it, it was incumbent upon the defendant in error to 
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show that the upland conveyed had at that date a water 
boundary. Such boundary before or after that date would 
not bring the owner of the title within the Act, because its 
benefits are based upon the existence of facts upon the day of 
its passage. There is no proof of the existence of a shore 
line on December 27, 1856, as a boundary to the upland 
claimed by him. 

And such water boundary must have been a /ow water 
boundary. It is conceded by the defendant in error that this 
upland never reached low water at any time, but he contends 
that the 2nd Section of the Act, which contains the provision 
is in the act-of a proviso and that it is repugnant to the body 
ef the Act and therefore inoperative. 

This argument is based entirely on the assumption that 
there was in 1856 no land in Florida the shore boundary of 
which extended to /Jow water mark, and that therefore the Act 
would be without meaning if its operation be limited to such 
lands as had a /ow water boundary. 

The faet, however, is assumed without any evidence in the 
record upon which to found it, and is in opposition to the 
facts in the case of Rivas & Koopman vs. Solary, 18 Fla., in 
which the title extended to low water mark And if there 
were evidence it would be extrinsic the statute, which in_ its 
terins is clear, and could not be regarded. 

Smith vs. Bell, 10 M. & W., 378. 

But if it be a fact, it by no means follows that the second 
section is void. 

This clearly is not an exception or a saving clause but a 
distinet provision in the statute in the nature of a proviso. 

As a distinct section it is entitled to as much weight as the 
other section, and if they are repugnant both must fall. 

Jut indeed, being the later expression of the legislative 
will it must supersede the former. 

Quick vs. Whitewater Township, 7 Ind., 570. 
Packer vs. Sunbury, &e., 19 Penn. St., 211. 


If it be viewed in the light of a prov7so, then as such it 
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must stand, «nd if repugnant to the purview of the statute, 
that purview must fall. . 
Townsend vs. Brown, 4 Zabrisk., 80. 
Rex vs. Justices of Middlesex, 2 B. & A., 818. 
Potter’s Dwarris on Statutes, p. 118 and notes. 

Admitting however for the sake of argument, that this con- 
tention of the defendant in error is correct, and that the oper- 
ative portions of the Act only require a high water boundary, 
still the evidence for him not only failed to show any water 
boundary whatever, to his upland, but showed affirmatively 
that it had none. 

The only title to the upland which he elaims is through 
the deeds from Quinlan to Bushnell and from Bushnell to 
him and others. Both of these deeds describe the land as 
the lot of greund known and designated in the plan of the 
city of Pensacola as “lot F.”) There was no description by 
metes and bounds and the only method of identification be- 

vame a reference to the plan of the city of Pensacola, and it 
thereby became a part of the deed. 
Alden vs. Pinney, 12 Fla. 
Noonan vs. Braley, 2 Black., 499. 
Jones vs. Johnston, 18 How., 150. 

He contended below that there was no plan of the city of 
Pensacola in evidence. Such contention is fatal to his right 
to recover, for that depends upon his showing affirmatively 
that by tLe plan of the city of Pensacola Jot F. had a water 
boundary. There was no parol evidence, (even if sueh had 
been admissible in the presence of the map, or in its absence, 
without showing its loss or destruction) to establish that by 
such plan lot “I.” had a water boundary, and if the plan is 
not in evidence, then there was a total failure of the plaintiff 
to establish such water boundary and he was not eatitled to 
recover. 

The plan, however, is in evidence, and it, with or without 
the evidence, establishes that lot F. never had a water boun- 


dary, but was separated from the water by an open passage 
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way. Such passage way, or other intervening space to which 
defendant in error had not title would defeat the accrual of 
riparian rights under the statute. 
Schools ys. Risley, 10 Wall., 91. 
Banks vs. Ogden, 2 Wall., 57. 
Sullivan vs. Moreno, 19 Fla., 2 
dates vs. Ill. Cent. R. R. Co., 1 Black., 204. 
Alden vs. Pinney, 12 Fla. 
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The other evidence in the ease establishes the same thing. 
The Fnghsh plan of the city of Pensacola (Reeord, pp. 24 
and 25) shows that before the Spaniards obtained possession 
the last time, streets and lots were not laid off in that part of 
the town, but that the space was a military square (Am. State 
Papers, Vol. 10, p. 149, No. 11). The grant to Coleman and 
Pintado’s report to the Cabildo (Am. State Papers, Vol. 14, p. 
150) show that in 1SO07, when the grant was made, they were 
still not laid off. This portion of the town was first laid off 
svinmetrically in TSi5 and the name of lot “I” given toa 
portion of Coleman’s grant, such portion being separated from 
the bay by an open way or street (7b. pp. 140-141). The Ca- 
bildo adopted this plan (7b. p. 150), Coleman acquiesced in 
it (fb. p. 151), and was compensated for the loss of ground 
on the front by an addition on the west (75. p. 150), and this 
designation of this particular piece of ground as lot “EF.” be- 
came a fixed tact and remained so to the present day, as evi- 
denced by Diagram “By” by Diagram “A,” (in which the 
number and contiguration of the circumyjacent lots—‘k.” be- 
Ing omitted by the defendant in error for the purposes of this 
suit—aecord with Pintado’s plan and with Diagram “‘B”’) by 
John Quinlan, Coleman’s administrator's description of it as 
lot “P.. and by Davidson’s testimony that he recognized lot 
“Eo as the Coleman lot. 

The theory of the defendant in error was that he sueceed- 
ed to all the rights of Coleman, but this is negatived by the 
limit to Quinlan’s power to sell and by his own deed, unless 
he had proved that lot “Fl” was coterminous with the Cole- 
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man grant, and, as we have shown, all the testimony nega- 
tives this. 

The defendant in error also endeavored, as shown by the 
record of his own testimony, that of Hyer, and LeBaron, by 
the leases in evidence and by the judgment against and evic- 
tion of Wells, to show that he had enlarged his rights beyond 
those conferred by his deed, by taking possession of property 
to the south of lot “F.”) But this could avail him nothing: 
because riparian rights are attached to the true title, and do 
not adhere to a possessory title, 

Sullivan vs. Moreno, 19 Fla., 225-227. 

Watkins vs. Holman, 16 Pet., 25-7 
because the land occupied by the R. R. Co. (Record, p. 20) 
was not shown to have reached the water: and because the 
other portions which he had in possession by his tenants were 
portions of the submerged land, and of course could carry no 
riparian rights. None of them embraced the property in 
controversy. 

It was further necessary for the defendant in error to show 
that: 

The person who owned the title was on December 27, 1856, 
a citizen of the United States, for to citizens of the United 
States alone were the benefits of the Act extended. The 
States have a right to prohibit aliens from holding real estate 
within their limits, and Florida to the extent shown in this 
Act has exercised that right. 

The court then erred in the first portion of its charge, be- 
cause the defendant in error had not shown a good paper (or 
other) title as riparian owner of the submerged land in front 
of the Coleman grant. 

It was also necessary for the defendant in error to prove 
that the land in controversy was so situated with regard to 


the upland as to belong to it by virtue of the provisions of 


the Riparian Act of 1856. 

This involved a determination of the method of apportion- 
ing the batture among the riparian proprietors, and in its de- 
cision as to this method the court erred. Such a rule must be 
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adopted as will divide the submerged land equitably among 
all the owners of the upland. Such equitable division can 
not be had if the angles at which the lines of each owner 
strikes the shore be allowed to have a controlling weight. 

Rust vs. Benton, &e., 6 Pick., 169. 

Piper vs. Richardson, 9 Mete., 158. 

Curtis vs. Francis, 9 Cush., 438. 

lor it is obvious that the shore apportioned to diverging 
lines would be disproportioned to that apportioned to converg- 
ing lines. And the rule would be incapable of application 
because the diverging lines of adjacent uplands would meet 
and their rights conflict at varying distances from the shore. 
Nor ean the size or shape of the upland have any weight, 
for -t is evident that the amount of land to be owned under 
the water cannot in anyvwise depend upon the amount owned 
on shore. 

The only rule which can be adopted is to apportion the 
batture upon the basis of the length of the shore line of 
each upland proprietor, and the only inquiry in each case 
Is as to the equitable division upon this basis. 

Jones vs. Johnston, 1 Black., 209. 

Grav vs. DeLuce, 5 Cush., 12. 

Deerfield vs Ames, 17 Pick., 45. 

Stone vs. Benton, &e., 14 Allen, 250-254. 

In this case the general shore line (as shown by Diagram 
“B°) was straight and the batture should have been di- 
vided between parallel lines drawn perpendicular to such 
general line. 

Porter vs. Sullivan, 7 Gravy, 442. 
Sparhawk vs. Bullard, 1 Mete., 106. 
Knight vs. Willdens, 2 Cush , 210. 
Deerfield vs. Ames, 17 Pick., 46-47. 

However, whatever may be the rule appheable in this par- 
ticular case, the rule enunciated by the court cannot be, for if 
does not make the length of the shore line the basis and can 
be applicable to no state of facts except where the side lines 
of the upland strike the shore perpendicularly, 
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The provisions of the Act of 1856 do not alter the general 
rule. It vests the title to land “lying in front of” the upland 
and leaves the definition of “in front of” to be fixed by the 
general rules. The provision relied upon by defendant in er- 
ror, that riparian owners may prevent encroachments upon 
“such submerged land contained in the direction of their 
lines to the channel,” may as well refer to the lines obtained 
by the appheation of the foregoing rules to the particular 
case, as to the side lines on shore, and the court will adopt 
that construction which conserves, rather than that which de- 
stroys, all rights. 

FOURTH ASSIGNMENT.—The defendant in error had 
shown title in himself only to lot “F.,” and not to the Cole- 
man grant, and his riparian rights could only arise from his 
ownership of the former. 

FIFTH ASSIGNMENT.—This instruction was in- strict 
accordance with the law as shown heretofore, and = should 
have been given. 

SIXTH ASSIGNMENT.—Unless the defendant in error 
was the only riparian proprietor in the city of Pensacola, his 
lines could not be extended in the manner claimed, if their 
extension In that way deprived other riparian proprietors, (e. 
y., the city at the end of its street) (New Orleans vs. U.S., 10 
Pet.) and the riparian proprietor to the West, of their water 
front, then such extension was not permissible and a refusal 
to so charge was error. 

SEVENTH ASSIGNMENT.— 

Alden vs. Pinney, 12 Fla 
Noonan vs. Braley, 2 Black., 499. 
EIGHTH ASSIGNMENT.—Under the Act of Florida, ap- 
d, 


ISS1. the Ist and 2nd seetions of which 
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proved February 22 
are as follows: 

Sec. 4. The verdict in actions of ejectment shall, when for the 
plaintiff, state the quantity of the estate of the plaintiff, and deseribe 
the land by its metes and bounds, by the number of the lot and other 
eertain deseription. 

Sec. 5. The judgment awarding possession shall, in like manner, 
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state the quantity of the estate, and give deseription of the land re- 
covered, 
it was the duty of the jury to find in its verdict the quantity 
of the estate of the defendant in error, and of the court to 
state such quantity in its judgment, and a judgement which 
does not state such quantity, is erroneous. 

Neal, et. al. vs. Spooner, et al., 20 Fla., 44. 

Coffee vs. Groover, et. al., 20 Fla., S3. 

Rivier vs. Pugh, 7 Heisk., 715. | 

Rogers vs. Linscheimer, 50 N. Y., 646. 

Long VS. Linn, 71 Il1., 152. 

There can be no presumption that the general verdict refers 
to the quantity of the estate alleged in the declaration because 
there are two counts each alleging a different quantity. Tf, 
however, the court below could determine the quantity of the 
estate for itself when the jury has not done it, it is apparent 
from the deeds of the defendant in error that he had title to 
only one-fourth of the land in controversy. If he was enti- 
titled to any judgment he was entitled to a judgment for his 
undivided fourth only, and to a writ to put him into posses- 
sion of such undivided fourth only. 

Dewev vs. Brown, 2 Pick., 587. 
Dawson vs. Mills, 52 Penn. St., 502, 
Garay vs. Grimes, 26 Mo., 291-505. 
Stevens vs. Ruggles, 5 Mason, 221. 
Stovall vs. Carmichael, 592 Tevas, 585. 
Sanford vs. Sanford, oS Ga., 2509. 
Respectfully submitted, 
Wa. A. Blount, 
Attorney for Plamtiff in Error. 
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Cc. A. W. SHERMAN, ADM’R, &¢., ET AL. VS. DAVID H. JEROME. 1 


| CHarures A. W. SHERMAN, Administrator of the’ 
state of Charlotte Sherman, deceased; Marta 
_eeneting Jat SHERMAN, and Saran E. Morspr, 

F a ts, . 
Complainants and Ap ae ants, ‘In E 

me | 

Davip H. Jerome and Cuaries W. GRANT, [executors 
of the Estate of Sarah Je . Little, deceased, Defendants 
and Appellees. 


To the Honorable the Supreme Court of the United States: 

The app al of Charles A. W. Sherman, administrator of the estate 
of Charlotte Sherm: in, deceased ; Maria Cameron James Sherman, 
and Sarah f. “ore the above-named complainants apa appellants, 


2Ath day of December, 1881, the above-named 
is their bill ne the cireuit eourt of the United 
States for the eastern district of Michigan, in equity, against the 
above-named defendants and es The eause was heard on 


ae 
byill } { 
RPL Ad 4 


and answer and ~— ation, the faets being substantially 
2 as follows: Defendants were duly qualified and assumed their 

duties as ar gaa In Mic ‘higan, under the will of said Sarah 
I. [itle, who died 1 l 1 New York nN ls7i2. A clause in said vill be- 
queathed to Charlot e Sherman the Interest of S4,000 during her 
lifetime: at her decease the said sum of $4,000, to be equally divided 


etween Maria Cameron, Sarah E. Morse. and James Sherman. 


4. ~ oe a fondants a | atid ee 

Ehere came to the hands of defen ants a bond and mortgage, exe- 
ee Te See ® Ee . ore ae, 7 

euted bv one Alice L. Coates to Sarah E. Little, dated Mave d, LSOO 


hae 1 tin +); fr Ry | , j ‘ ft < 
condoned for the payment ol so.000, 1n mere ugrainn the last in- 
82 O00. to be filed Mav lL, 1873, with interest at 10 per 
eent. Interest had been paid up to July 5, L873. and SL.OOO of 


princ par had been paid, hese secu rities, SO reduced, Were Set 
ay Lr by defendants, Oct. 20, 1S74,to meet said bequest. Defend- 
cl} 11d lL ¢ har i Shi Mriletd) the Interest on &-+4,000 Up) to April 
L. | i. anil have paid nothing (1) a leeacy since, Said Char- 
lotte Sherman died im TS80.) The bill prayed for a decree that 


’ ‘ ; : ; ; : a (i. } y . _ % 1 
defendants pay to said Charles A. W. rail aes, adm r. &e.. the bal- 


i 
“we — ae ae P : } Ct] 
ance of interest due Upon sald legacy to sald | nage M1erhan Up 
1 . {’ ‘y ? ae : 4 
tO the time ol her death, and Lhrat they pray » Maria ¢ d@ieron, 
James Shi Phiedh, anid Sarah fe. Morse, CAC +h. one-third of sald sum. of 


$4,000, with interest from the death of said Charlotte Sherman. De- 

fendants have been unable to collect anything on sail seeuri- 
a ties sinee May t, IS76, and there is still due and unpaid 
thereon $4,000, and interest from May 4, 1876; but defend- 
ants claim that = securities are the sole fund to which complain- 


ahts may | Ok fo ‘paviment of said legacy. 
That on the Sth dav of June, 1883, a final deeree was made and 
ronounced in the cause, Wherein it was In substanee adjudged and 
decres hat defendants: have in thel ir hands and do hold the said 
bond and mortgage in trust for the pavinent to complainants of scl 


LOOaACY, anid threat complainants ave entitled LO the PaVvilrenyt of the 
procecds of the same aiter deducting expenses of collection, and 
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taxes and costs; and that defendants proceed to foreclose said secur- 
ities, and pay the balance of the proceeds, as aforesaid, to complain- 
ants, in payment and discharge of said legacy. | 
Wheretore these righ Tlants appeal from the whole of said decree 
of said circuit court of the United States, and respectiully pray that 
the decree of the said circuit court, and the bill, answer, pleadings, 
stipulat ions, and proceedings In the said Cause Thay be sent to the 
Supreme Court of the United States without delay, and that the 


sald Supreme Court will proceed LO ay a the sad CaAUSe ANCW, 


4 and that the said decree ot the cireult COLT. ana eve ry prarn'l 
thereof, may be reversed, and a decree made granting the 


prayer ot said bill, with Costs, or such other decree as to thi siuld 
Supreme Court shall seem Just. 
Dated September 29th, 1555. 
JAMES C. SMITH, 
Nolieitor tor Con ote ants 
GEORGE W. MILLER, 
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[Endorsed:] Supreme Court of the United States. Chas. A. W. 
Sherman. adn, &e., ef al, . David HH. Jerome et al. CX Ts, WC, 
Appeal. 

) Henry B. Brown, judge of the district court of the United 
States for the eastern district of Michigan, sitting as circuit 
judge for the circuit court of the United States for the eastern dis- 

trict of Michigat Ni, in equ ity to David IL. Jerome and Charles W. 
Grant, executors of the estate of Sarah EE. Little, deceased : 

Whereas Charles A. W. She Phodal Teas nis trator of the estate of 
Charlotte Sherman, deceased : Pert ( samedi cies Sherman, and 
Sarah Ek. Morse have lately appealed to the Supreme Court of the 


United States from a decree, lately rendered In the circuit court of 


the United States for the eastern district Ol] Michigan, 11] equity, 
made in favor ot you, the said David H. Jerome and Charles W. 
(irant. executors of 7? estate of Sarah E. Little. deceased. and have 


filed the security required by law, vou are, seca hereby cited 
Lo appear before the said Supreme Court, at the eit V f Wa: hinet On 


on the eighth day of October next, to do and receive yt may ape 
pertain to Justice to be done in the premises. 


Given under my hand, at the citv of Detroit, in the eastern dis- 
trict of Michigan, in the sixth circuit, the 29th dav of September, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 
HENRY B. BROWN, 
District Judge. 
(5 1 —— Supreme Court of the United States. Chas. 


. W. Sherman, adnv’r, &e., ef al. v. David H. Jerome ef al., 
ex rs, ad bieataon On ap peal, riled Odcet : 1883. Walter SS. 


Harsh: a, clerk. 


ete aaa en RN 


e— 


DAVID If. JEROME ET AL. -) 


ln the Cireuit Court of the United States for the Eastern Dis- 
trict of Michigan. In Equity. 


~] 


Cyrartes A. W. Suerman, Administrator of the Estate of > 
Charlotte Sherman, cle (*( asecd ; MEARIA CAMERON, JAMES 
SHERMAN, and Sarai Is. Morse, Complainants. . . 

: | | No. 2788. 

Davin I. Jerome and Crartes W. Grant, Executors of 
the Estate of Sarah E. Little. deceased, Defendants. 


The complamants in the above-entitled cause hereby claims an 
appeal from the decree heretofore, to wit, on the 18th day of June, 
1883, entered therein. 

JAMES C. SMITH, Jr.. 
Solr for Complainants. 

Appeal allowed. 

H. B. BROWN, Dist. Judge. 


5 Bond Oli Appeal. 
Supreme Court of the United States. 


ChoarLtes A.W. Ster wan, as Administrator of the Estate of Charlotte 
Sherman, deceased: Saran EE. Morse, JAMES L. SrerMaAN, and 
Marra Cameron, Appellants, 

US, 
Davip H. Jerowe and Cuaries W. GRANT, as Executors of the last 
Will and ‘TPestann it of Sarah I. Littl ‘ deceased, Respondents. 
lonow all rmweyn by these prese Mas, threat we, Charles A. W. Sherman. 
as administrator ot t Charlott Sherman, deceased : Sarah 

IK. Morse. Elihu M. Morse, Charles A. W. Sherman, and Edward H. 

Morse. all of Canadatgua, Ontario county, State of New York, are 

held and firmly boun David HT. Jerome and Charles W. Grant. 


’ | e } ’ ‘ a a . 
ads eXeccuLtors Of Thiet last will and testament of Sa ah) I. Little. de- 


LLLO 
1 


‘Gir sai "a ee sear ar ar ee : Fr er 
eensedi. li the Stina of Two hundred Goilars, to be pala LO the srid 


: i | H ; ’ } ‘] y Va? i oa , } ; a = 
David HI]. Jerome and Charles W. Grant. as such executors. their 


executors or administrators, successors or assigns ; to which payment, 


well and truly to be made, we bind ourselves and each of us, Jointly 
and sev rally, and our and each of our heirs, executors, and admin- 
istrators, Hrmniy by these presents. . 

Sealed with our seals: dated the 22nd day of September, 1SS5. 
Whereas the above-named Charles A. W. Sherman, as adminis- 


trator of the estate of | ‘harlotte Sherman, deceased : Sarah Ki. Morse. 
James L. Sherman, and Maria Cameron have taken an appeal to the 
Supreme Court of the United States to reverse the decree rendered 
ee the above-entitled action by the eireult COuUrt of the United States 
for the eastern district of Michigan : 

Now, therefore, the condition oft this obligation Is such, threat if the 
above-named Charles A. W. Sherman, as administrator of the estate 
of Charlotte Sherman, deceased : Sarah Ie. Morse, James L. Sherman. 


ana \MIaria (Cfameron shall prosecute ther sid appeal tO effect. and 
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answer all costs if they shall fail to make good their plea, then this 
: } 


obligation shall be void; otherwise, to remain in full force and 
virtue. 
C.A.W.SHERMAN, Adm’r. [SEAL] 
SARAH Ek. MORSE, [ SEAL. | 
C. A. W. SHERMAN. [| SEAL. | 
ELIGU M. MORSE. [SIEAL. | 
EDW. H. MORSE. [SEAL | 
EDW. H. MORSE. 


9 NortuHern District or NEw York, | i 
Ontario County, be 


Charles A. W. Sherman, Elihu M. Morse, and Edward H. Morse, 
the sureties named in the foregoing bond, being severally sworn, de- 
pose and say: The said Charles A. W. Sherman, for himsclf, says 
that he is a resident of Ontario county, N. Y., and is worth the sum 
of two hundred dollars over and above all lis just debts and Nalil- 
ities; and the said Elihu M. Morse, for himseli, says, he is a free- 
holder residing in the county of Ontario, and that he is worth the 
sum of two hundred dollars over and above all his just debts and 
liabilities; and the said Edward Il. Morse, for himself, says, he is a 
freeholder residing in Ontario county, and t at he is worth two 
hundred dollars over and above all his just debts and Habilities. 

ELIHU M. MORSE. 
EDWARD M. MORSE. 
C. A. W. SHERMAN. 


Sworn and subscribed to before me, this 22nd day of September, 
1885. 
THOMAS M. HOWELL, 
United States Commissioner for Northern District of New York. 


NORTHERN District or New York. ) 
Ontario County, j 


90 . 
Pe « 


On this 22nd day of September, 1885, before me, the subscriber, 
personally came Charles A. W. Sherman, Sarah E. Morse, Elihu M. 
Morse, and Edward H. Morse, to me known to be the same persons 
described in, and who executed the foregoing instrument, and sev- 
erally severally acknowledged that they executed the same. 

In witness whereof, I have hereunto affixed my ofHcial seal and 
signed my name officially. | 

[SEAL. | THOMAS M. HOWELIE, 
United States Commissioner for the Northern District of New York. 


Approved : 
H. B. BROWN, Dist. Judge. 


Filed in clerk’s office September 29. 1883. 


WALTER 8S. HARSIIA, Clerk. 
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ana Wherelh amone other bequests she duly made the following. 1h) 


ao 4 a ee c : fad ‘* i , 
are both residents of the State of Michigan, and of the 


ISLVICLI ()f Miichiean. ’ 


Ine. sav: That on or about the 


ro } 
ae an oe j = x , ‘ gi a ' ye 7 . . : > aera 
dav of Aueust. in the year 1S72. 1n the village of Perry, in 
‘OUNntTV OF WVvotning. 1h the state (>| New ‘ Ork, one Sarah I. 


land testament, whereby 


é yy 1 . 
ve ,Pief 7 vas tT o> Bvet i oh ce ry 
meand executed her last wil 


4 


nd figures following: 
y . 4 +7 . - 
[ give and bequeath to Charlotte Sherman the interest 


usand dollars during the term of her natural life: at her 


said sum of four t d dollars shall be equally di- 
between Maria Cameron, Sarah I. Morse, and James 


} 


— 


bOUsa! 


man, Children of C. A. W. Sherman, or so many of them 
nee then he living. 


** 


id will also contained the following clauses or provisions, 


™ Twenty-second. All hequests herein eontained to persons re- 


ew York and that to Maria Cameron I desire paid first, 

nder as fust as the money is avallable.” 

sixth. IT hereby appoint Henry N. Page my executor for 

t the provisions of this my last will and testament, so far 

eto parties and property in’ this State (in New York) 

W. Grant, of East Saginaw, and D. HH. Jerome, of Sagi- 
for every thing so far as they re- 


lichigan, hiv executors , 
(is and property 1) the State of Michigan and elsewhere: 


cutors are hereby authorized and enrpowered to sell and 


CITARLES A. W. SHERMAN. ADMWR. &¢., ET AL. VS. 


convey any real estate of which IT may he possessed, as they shall 


| cr i} . , 2 { : ee 
qageem for the best interests of the tevatees. 


i VOUP OPATOLS, farther complaming, 1 upon information and he- 
lief. state that the above set forth provisions of said will are all which 
relate to or in any way alfect the questions or right herein in- 


1 
V r¥yea. 
> 4 BS eee eae er = Peake , . ] : : : . , 7 ie 
15 ANG VOUP OFPATOPS, TUPLICI COMM Praag, Upon Information 


i ee ae : = = 3 gaa ae eee ee P ta% : -s : 
and bellei. state that the said Sarah iy. Little died some time 


in the year 1872, at the village of Perry, aforesaid, and that on or 
about the 6th day of January, 1875, her said last will and testament 
Wis duly ‘OVATE of sila COUNLY of Wvoming, 
1h) the State oft New York, and Wiis fully and duly adn tted LO pro- 
bate, and > Hfenry N. Page duly qualified as an executor, and 
took the oath of office before sat d | Lters testamentary 
vere duly issued to him by said surrogate. That on or about the 
24th day of March, 1875, a duly exemplified copy of said last will 
and testament of said deceased, and of the probate thereof, in the 
SUrTOL a it 's eourt ot the said cOunLY of Wyoming, in the state of 
New York, was di uv pres nite din the probate court for the county 
of Saginaw, in the State of Michigan, and thereupon letters testa- 
mentary were duly issued to the said Charles W. Grant and David 
H. Jerome, with full powel >and authority to administer and faith- 
fully dispose of according to law, and the will of the said testatrix, 
all and singular the woods, chattels, rights, ¢ Ae dits, an Lestate of said 
deeeased within the State of Mic! higan, 
14 And vour orators, further complaining, upon information 
and belief, state that the said Henry N. p age, in the State of 
New York, and the said Charles W. Grant and David HE. Jerome. in 
the State of Michigan, duly entered upon the exercise of their pow- 
ers and duties as such executors under said will. 
That m the State of New York the deccased testatrix left a very 


small amount of property, not exceeding a few hundred dollars, 
which went into the hands of said ILenry N. Page, and en same 
was used in defraying the funeral expenses of the deceased, leaving 


ee ie te : 
nothing in the hands of said Paee with which to pay wee fg 


that said deceased left a large real = personal estate in the county 
of Saginaw, ana the sfate of Mii 1c LT} aforesaid, which Came into 
the hands of said executors, ¢ heaites W. Grrant and David HL. Jerome, 
as such executors as aforesaid, and that said Grant and Jerome now 
a In their hands a Jarge amount of the money, property, and 
estate of the said deceased, and a mueh e¢reater amount than eypes 
seen to pay to your orators the legacies in said will set forth and all 

other legacies in the will named; that said Charles W. Grant 
15 and David H. Jerome, as*such executors, did pay to said 

Charlotte Sherman the interest upon the said sum of four 
thousand dollars for several vears, and up to the first day of April, 
in the year 1876, when they ceased to pay the same, and have not 
paid said interest on said sum of four thousand dollars since that 
time; that said Charlotte Sherman died at Canandaigua, in Ontario 
county, in the State of New York, on the Ist day of May, S80: 


DAVID H. JEROME ET AL. 


~~ 


that the said Maria Cameron, Sarah Ii. Morse, and James Sherman 
were living at the time of the death of said Charlotte Sherman, and 
are still living and reside at the places heretofore alleged. 

And your orators, further colnpli unine, state, upon information 
and belief, that said defendants, Jerome and Grant, have been dulv 
and often requested Lo pay said levacles to your orators, but they 
have — and refused so to do, and the same remain wholly 
unpaid, except the interest, which was paid to Charlotte Sherman, 
as he Te inbe fore alle eed. 

To the end. therefore, that the said David Hl. Jerome and Charles 
W. Grant, defendants, may, if they can, show why your orators 

should not have the rehef hereby prayed, and may, upon 
16 their corporal oaths po: according to the best of their knowl- 

edge, remembrance, information, and belief, full, true, direct, 
and pertect ahswer make to such of the several inte Tl ‘ovatories here- 
inatter numbered and set forth, as by the note hereunder written 
thev are respectively required to answer, that is to say: 

Ist. Whether the aforesaid Sarah Io ci ttle dj ted: as 11) this bill of 
complaint alleged, leaving her last will and testament, as therein 
also alleged, which was duly probated, as al fhisie. in Wyoming 
COUNTY, in the State of New York, dili @C@XCH 1p Lifie | COPY of whieh 
Was duly presented to the probate COULT ot the COUNTY of Sagiaw, 
in the State of Michigan, and there upon letters testamentary duly 
issued to said defendants, David Tl. Jerome and Charles W. Grant, 
with full power ice pew er and faithiu lly (LIS Spor « of according to 
law, and the will of said testatrix, all and singular her goods, chat- 
tels, rights, credits, and estate within the State of Michigan. 

2nd. Whether said defendants, David H. Jerome and Charles W. 
Grant, as such executors, did receive, collect, and have any, ee if 

any, What goods, chattels, rights, credit 
17 eeased, oud how and 11) W lh: Lb trbaddher they have Lise door (lis- 
| posed of the same, and whether thev have paid the legacies 
hereimbetfore referred LO and Sel forth cls pavable LO Your OVators, or 
any part or what part thereof; and if not, why not. 

srd. Whether said defendants have not in their hands now of the 
eoods, Money, and estate of sald deceased sullicient LO pray LO Vour 
orators the said legacies alter paving all the debts of the said de- 
ceased and any and all other things legally payable, if any, before 
sald legacies. 

4th. Whether the parties complainants and defendants herein 
named reside at the places alleged, and whether your orator, 
Charles A.W. Sherman, was not duly appointed to administrator, as 
alleged, of the goods, chattels, &e., of Charlotte Sherman. 

And Vour Oralors, forasmuel as they Cal) only have adequate re- 
lief in the premises in this honorable court, where matters of this 
nature are properly cognizable and relievable-—— 


Respectfully pray that the defendants be required to make 


IS true and direct ahuswer to the abo Ve interrogatories, ana to 
truly answer all the allegations of this bill of complaint, and 
that they be required to make and state to this court a full and true 


account of their acts and proceedings as executors of the said will, 


t 


s, and estate of sid i le- 


ee 
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1: — = ] ; “ ae ey f* ' , 
the goods, chattels, audits, and estate by them, or either of them, re- 


. , . . } } ’ 1 1 : } 
eeived., and now, 1m every particular, the same fas been used. cared 
fo + 4] a PEt 2 Pee ee Ss ey 
for, and disposed of, and that they be decreed and directed by the 


judgment and decree of this honorable court out of the money or 
estate in their hands, or which they may have had as sueh execu- 
tors, if they have had sufficient therefor, to pay over to the said 
Charles A. W. Sherman, as administrator, &e., the interest on the 
sald sum of four thousand dollars from the time of the death of said 
Sarah E. Little, testatrix, up to the time of the death of said Char- 
lotte Sherman, excepting such of said intercst as was paid to said 
Charlotte Sherman during her life. And that said defendants pay 
over to each of your Orators, Maria Cameron, Jam is Shi Phaadh, and 
Sarah EE. Morse, one-third part of said sum-of four thousand dollars. 
with interest from the day of the death of suid Chariotte Sherman. 

And that your orators may have such further or other relict 
19 in the premises as the nature of the circumstances of this case 


may require, and as to this honorable court shall seem: meet. 
And may it please your honors to grant unto your orators a writ 
of subpeena of the United States of America, opening out of and 
under the seal of this honorable court, directed to the said David H. 
Jerome and Charles W. Grant, defendants, commanding them, on a 
day certain therein to be named, and under a certain penalty, to be 
and appear in this honorable court, then and there to answer all and 
singular the premises, and to stand to, perform, and abide such fur- 
ther order, direction, ana deeree cls lay he made against them. 
And your orators, as in duty bound, will ever pray, 
JAMES G. SMIT 


Solicitor for Complainants, Detroit, Michigan. 


JAMES C. SMITH, Jr., 
Of Counsel for Complainants. 


20) UnrIreD STATES OF AMERICA, 
fp <4 » ® y ',Y r NO hg 
Northern District 0} New } ork, j 


Charles A. W. Sherman, being duly SWorh, deposes and SaVS 
That he is one of the complainants in the foregoing bill named, and 
he has read the same and knows the contents thereof, and that the 
sad bill is true of his OW]) knowledge, CXCepl as to those batters 
which are therein stated LO be Upon information ana belief, and iis TO 
those matters he believes it to be true. 

C. A.. W. SHERMAN. 


Sworn before me, this 17th day of December, 1881. 
In witness whereof, I affix my seal, and subscribe my name o 
ficially. | 
[ SEAL. | THOMAS M. HOWELL, 
es 


United States Commission s for the Northe rie District of LVEW ay j 


Uxrrep Srares or AMERICA. = 
Southern District of New York. | OD . 


Sarah Id. Morse, being duly sworn, de 
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DAVID H. JEROME ET AL. {) 


one of the compl: ainant sin the foregoing bill named, and she has 
read the same and knows the contents thereof, and that the said bill 
is true of her own knowledge, except as to those matters which are 
therein stated to be upon information and belief, and as to those 
Watters she believes if tO be true. 


; 
7 SARAH E. MORSE. 


sworn before 1e, this 21st day of December, ISS]. 
[SiAL. | JOHN A. SHIELDS, 
U.S. Comm’s, S. D. N.Y. 


- 
7 
$ ¥ ry? . . . 
3! Note.—The defendants are both required to answer the interrog- 
if . ° . ° ° > ° P ° ‘ 
4 atories in foregoing bill of complaint, numbered, respectively, ip 
I and 4. 
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Mndorsed: 2788. Cireuit Court of the U.S. for the eastern dist. 
| of Mich., in the sixth eireuit. Charles A. W. Sherman, as admin- 
istrator, &e.; Maria Cameron, James Sherman, and Sarah E. Morse 

David HH. Jerome and Charles W. Grant, as executors, &e. Bill 
of complaint. Filed in elerk’s office Dee. 24, 18381. A. Mandell, 
clerk. James C. Smith, Jr. and Geo. W. Miller, Rochester, N. Y., of 
counsel for complainants. 


2] And afterwards, to wit, on the twenty-fourth day of De- 

cember, ISS1, a subpoena was issued out of and under the 
eal of said court, which subpoena was in the words and figures fol- 
lowing, to wit: 


Subpa rad. 


Cireuit Court of the United States of America for the Sixth “ireuit 
and Eastern District of Michigan. Sitting in Chancery. 


ry >, c ot —— 24 

Phe President of the United States of America to David H.. me, 
of Saginaw City, and ¢ hares W. Grant, of ‘East “er ca In the 

| state of Michigan, hen o are citizens of the State, and residents of 


CASLCTHL CGISLTICL MM Ichigan: 
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are hi reatacriece to be and appear in the circuit court 
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' ] 1 14 = : \ y : } ‘4 ‘7 > ‘ ee , 
of the United States of the United States of America, for the sixth 
: ¥ } as - ry RBS As 1444 —_ } eo 
| cireuit and eastern district of Michigan, sitting in chancery, on the 
first Morday of february next ensuing, then and there to answer 
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bill of complaint exlibited against vou as defendants by 
s A. W. Sherman, of Ontario county, New York, as adminis- 
trator of the goods, chattels, and credits of Charlotte Sherman de- 
eeased, late of said Ontario county, New York, James Sherman, of 
‘ the city of New York, and Sarah E. ‘eligi pa Ba Ontario county 


of 
— 
———se 
— 
=a" 
veal 
al 


os 
~ 
ak 
> 
en 


~ , . 
: se f 
ee 


SL ae eee 


fs a Lhe Ae pe ape 


New York, and all eitizens of the State New York, and Maria 

+ Cameron, of Memphis, Tennessee, and who is a eitizen of said State 

Vy of ‘Tennessee, as complainants. And this you shall in nowise omit, 
hy nndel t} laity of Olle — rane ms I: Urs. 

iS \ ile the flonorable Morris . Waite, Chief Justice ot the 
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Supreme Court of the United States, this twenty-fourth day of De- 
cember, in the year of cur Lord one thousand eight hundred and 
eighty-one, and of the Independence of the United States the cne 
hundred and sixth. 


[SEAL. | ADDISON MANDELL, Clerk. 


Me morandum. 


Nhe above-named defendants are required to enter their appear- 

in this suit with the clerk of this court, at his office in the 

ity of Detroit, on or before the day on which this writ of subpeena 

is returnable, otherwise the bill of complaint in this cause will be 
taken pro confesso against said defendants. 


ADDISON MANDELL, Cler/. 


EASTERN District oF MICHIGAN, 88: 


[ hereby certify and return, that on the 27th day of December, 
A. D. 1881, I served | 
defendants within named, at East Saginaw, in said district, by 
delivering to him personally a true COpy thereof, also exhibiting 
this writ with the seal of the court impressed thereon. IT also serve , 
this writ on David H. Jerome, at Saginaw, in said district, by leav- 
Ing a true copy at his dwelling place with his son T. 3. Jerome, he 
being an adult person, member of and resident in the family, said 
copy having like memorandum appended thereto as is hereto ap- 
pended. 

S. S. MATHEWS, 
U7 S, Marshal. 


MOPVIO® .nceen cemume _.. $4 00 
Copies ...<+-. ne oT 
105 miles travel. ___ 6 350 
ch a 8 11 30 


| Endorsed: No. 2788. Circuit court of the United States for the 
sixth circuit and eastern district of Michigan. In chancery. ( ‘harles 
A. W. Sherman, adm’r, &e., vs. David H. Jerome and Charles W 
Grant, def’ts. Subpoena. Filed in clerk’s oftice Dee. 31. 1881 . 
Mandell, clerk. James C. Smith, Jr.. complainants’ solicitor Geo. 
W. Miller, of Rochester, N. Y.. of counsel. | | 


Creo. 


appearance of the defendants was duly entered in the com- 
mon order book kept by the clerk of said court in his oftiec. whieh 

— ip TNC M > > . : . aX ‘ i 
appearance was in the words and figures followine. to wit - 


©)«) attarurar ' : t ’ 
22 And afterwards, on the second day of January. 1882. the 


the within writ on Charles W. Grant. one ot 
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Phe Circuit Court of the United States of America for the 6th cir- 
cuit and Eastern District of Michigan. 
CHARLES A. W. SHERM AN, Administrator of Estate ) 
ot | harloite § herman, deceased: JAMES SHERMAN, | 
SARAH EE. Moxon: ond Marta Cameron, Com- | 


plainants, >In Chancery. 
Us, | 
Davip Hl. Jerome and Crrartes W. Grant, De- | 
fendants. 


[mn this cause, on motion of Hanchett & Stark, solicitors for the 
defendants, David HH. Jerome and Charles W. Grant, it is ordered 
that the appearance of the sald defendants he, ana the same is 
hereby, entered; and on like motion it is further ordered that the 
complainants or their solicitor deliver a copy of the bill of com- 
plaint 1 this eause to the said solicitors for said di ype within 
twenty (eiVs tte | il rV ICE oft not e ot this order, ae 1c t| re in cle ‘fault 
t | : id bill of complamt be dismissed with pn: 


HANCHETT & STARK, 


Solicitors for Defendants. 


Mndorsed: No. 2788S. The eireuit court of U.S. for the 6th eir- 
cult and eastern dist. of Michigan. In pole Chas. A. W. 
nh, all trator, We., comple ain: nts, vs. David Lf. Jerome WX 
Charles W. Crrant, defendants. Appearance ot defendants, and 
order for copy of bill. Faled in clerk’s office Jany 2.1882. A. Man- 


— 
~ 


y The Cireuit Court of the United States for the Eastern Dis- 

trictof Michigan. In Equity. 

The joint and separate answer of David II. Jerome and Charles W. 
(arent to the hilt of complaint exhibited against them as defend- 
ants by Charles A. W. Sherman, administrator of the estate of 
Clarlotte Sherman: Maria Cameron, James Sherman, and Sarah 

IX. Morse, as complainants. 

These cd fendants, for answer to said bill of complaint, Sav : 

lirst. Phi: i they ce informed and beleve, and therefore acimit. 

that said Clarles A. W. Sherman was the husband of Chartot 

Sherman, deceast dd, but whether he was. on the 6t! 
24 December, SSI, or at any other time, appointed tix 


: | e : 7 at 4 ‘} ry . ith, - 
for of the estate ol said ( harlotte Phwermah they : 


i 
7 
i} 


str 
Mitormed except by said) bill of complaint, and therefore cd 
admit the sume. 

Upon information and behef they admit that Maria © 
ent of the State of Tennessee, and James tna 
I ‘Mews site pocndasaan cdl thas tebe New York, and t! 
ints are residents of the State of Michigan. 

Second. They admit that on or about the 50th day of 


1? CITARLES A. W. SHERMAN, ADM’R, &¢., ET AL. VS. 
the year 1872, in the village of Perry, in the county of Wyoming. 
in the St tate ot New York, Sarah I. Little made and executed } 
last will and testament, and they aver that to said last will and tes- 
tament she afterwards, and on the 9th day of September, 1572, added 
her codicil to said will, making it a part thereof, which codicil was 
executed 1n due form of law and became and Was a part of the las 
will and testament of said Sarah E. Little, and copies of said last 
will and testament, together with said codicil, are hereto annexed, 
marked Schedule “A,” made a part of this answer, to which refer- 
ence is prayed. | 

They admit that said will contained, among other bequests, the 


‘ 
i 
} 
( 


her 


—t 


‘following: * ‘| ‘ourth, | o1ve and bequeath to ( ‘har! ite sper- 
20 man the interest of four thousand dollars during the term of 
} feyra? 


her natural life. and at her decease the said sum of 
thousand dollars shall be equally divided between Maria Cameron, 
Sarah EK. Morse, and James Sherman, children of C. A.W. Sherman, 
or so many of them as shall then be living.” And that said will con- 
tained the following provision, viz: “Twenty-second. All bequ 
herein contained to persons residing in New York and. that 
Maria Cameron I desire paid first, and the remainder as fast as the 
money is available.” “Twenty-sixth. I hereby appomt Henry A. 
Page my executor for carrying out the provisions of this na ae 
will and testament, so far as they relate to parties and property in 
this State (in New York), and Charles W. Grant, of East Saginaw, 
and D. H. Jerome, of Saginaw City, Michigan, my executors for 
everything, so far as they relate to parties and property in the State 


of Michigan and elsewhere, and my executors are hereby authorized 
and empowered to sell and convey any real estate of which I may 
be possessed AS they shall deem for the be st inte aa ~t of the legate Os.” 


As will more fully appear by reference to said Schedule A, to whi 
reference 1s prayed. 
Said Schedule A contains the entire of the provisions of said 
last will and testament. 
26 Third. They admit that said Sarah E. Little died some 
time in the year 1872 at said village of Perry, and that on or 
about the 6th day of January, 1873, her said last will and testamen 
was ei ed before the surrogate of said county of Wyoming, in the 
State of New York, and was admitted to probate, and that said 
Henry N. Page was appointed and qualified as executor of said will, 
and that letters testamentary were duly re to him by said s 
rogate, and that on or about the 24th day of March, 1873, a duly 
exemplified copy of said will and atten. Ae and of a probate 
thereof in the surrogate court of said county of W yoming ak dace duly 
presented In the probate court for the county of Saginaw, in the Stat 
of Michigan, and that thereupon letters testamentary were duly is- 
sued to said Charles W. Grant and David H. Jerome. as executors 
under said Jast will, to administer and « dispose of according to law 


of the goods, chat ttels, rights, credits, and estate of said Sarah FE 
Little within the State of Michigan, and that these defendants, as 
such executors, entered upon the exercise of their powers and duties 


under said will, and that said Henry N, Page also entered upon the 


1] l’- 
‘ 


exercise of his powers and duties under said will by virtue of h 
1) molntment made as aforesaid, , 

27 I; uith. They admit that the property belonging LO thie 
sad Sarah if. Little within the State of New York 

went info the hands of the said [lenry N. Page, but as to the amount 

the ras to the disposition made of the same by said bien N. 

Pav ’ defendants are not intormed and cannot stat 

They admit that said Sarah E. Little left real and personal estate 

In the county of Saginaw, in the State of Michigan, of which a part 

came into the hands of the said Charles W. Grant, and a part into 
the hands of said David H. Jerome, as such exeeutors. 
th i 1 ( tries \\ Garant, fo. him elf. denies 1 hel he has any of 
i remaining in liis lands. exe as to the bond and 
nortoa ted by A e ts Coat to Sarah dé. Little, dated the 
Ist d y of Mav IS6 ) bkiCL J reaiter rererred to 
th id David Hl. Jerome, for himself, adm that he has in his 
hand the funds belonging to seid estate of Sarah Ic. Little, as 
h executor, 2a from said bond and mortgage executed by said 
Alice La. sum of nine thousand six hundred twenty-one 
and dollars, but the said Jerome has not received or had any fees 
MISSIONS O1 rere nsation for his services as execute) 
9S under snid will, and claims that he should be paid for such 
seryices out of said sum remaining im his hands. 

And these defendants expr ssly " nv that they have now, or have 
ever had. in their hands or under their control an amount of money 
Or } suthierent to pci thie leeacies hamed in suid will besid 
the residuary le@acy. 

The said Charles W. Grant, for himself, says that Schedule B. 
hereto vexed and mad part of this answer, to Which reference 
isp ru ecount of the moneys which have have been 
rec Ve im as such exeeutor, be longing to said estate of Sarah 
2 and oj the di Dursemely and disposith TiS which have 
been made by him of such moneys; and 1 . -said David IH. Jerome. 
for bniis . thi: ay ely dule Ci. he reto ¢ nnexed aaa made a part 
of ti iswer, to whieh chine Is praved, Is a true statement of 
a f ]] nioneys ved by bien as such executor, belong- 
ing l chit } sald Sarah Ke. [a ttle, anid ot the dda ments 
and dis} ions made of the same by him. The said sum of hine 
thousand six hundred twenty-one and. ,4> dollars 1s included in the 
said account in said schedule, and consists in the seeurities therein 

speciiled, an 
yAS) Th i Grant, for himself, says that said Sehedule B rep- 
i bt! tt) ; entire yf thy 1c add estate ot Sarah I. Laiitle COll- 
1?) in cf hh: ~ end of the disposition of the thwe, EXCept ihe 
aid bon nd morteave of Alice L. Coats, the particulars ot which 
are hereafter stated: and thesaid David HH. Jerome, for himself, says 
biti See redule © represents the entire of the estate of said Sarah 
BE. Lit vinich has come his hands and of the disposition of 
tha, SATE. ¢ | 1<] bona and mortearge of Alice Lo. Coats. Wn 
respect to which the particulars are hereafter stated. 
The said Ch: W. Grant, for himself, s 


sas iain that he paid to said 


4 * . . ci rm ) a ae %, + _ os? ; t 25 
t CHARLES , HERMAN, } ee: ee L his” Ve 
i if i} j POT ! Liié POE Gay bit 
iclt 
7 : 1/\ . 1 - { . ~ ‘. ‘ : = 7 i ye 
gnuarv LUE, bog. tlie ldthi OO two hundred dolla 
8 : ~ | ; | ' } 1} 7 
CICTODE I ZVUUth, | { . Uhh OF TWO hundred Gdoliars 
} wn ] { Bie } Be on etn 
May (th. Logo. the sul Of TWO mndred dollars. 


Oetober 26th, 1875. the sum of two hundred dollars. 
May lth. IS76. the sum of two hundred dollars. 
And that the same were pane to her on the account of said legacy 
made in her favor in said will. 
‘These defendants admit that ho other Subnus have been paid by 
them tosaid Charlotte Sherman on the account of said legacy. 
50 They are informed that said Charlotte Sherman is de- 
eeased, but the date Of hier de; thy they ave hot able tO state. 
They admit that said Maria Cameron, Sarah I. Morse, and James 
Sherman were L1\ ie ell the tiie OL tha cL ath of sald ( harlott Sher- 
mah. and are stil] livine ana i*¢ side cul the places yoove stated. 
ifth. These defe ndants ur her SAV thisat they Were advised, and 
believed it to be their duty, under thie provisions of said will and 
under the said four 1) ClaAUSE LI reot, by which = ic lovacies dVve de- 
vised In favor of sala (Charlotte Sherman for the pavinent LO her of 
the interest of four thousand dollars during her liietime, and at her 
decease that the said sum of four thousand dollars should be equally 
divided between said Maria Cameron, Sarah i. Morse. and James 
Sherman, as executors under said will, to set apart and invest out 
of said estate the sum of four thousand dollars, from which the in- 
terest, as they should be able to collect the same, should be paid to 
said Charlotte Sherman during her lifetime, and that the principal 
of said sum should be by them retained im such imvestment and, 
atter the decease yi Sead ( harlotte Sherman . | nd over to sad Maria 
(lameron. rseirad . Vlorse aid Jamas ai bCrbhladd, ana 11) order 
ol to make such investment and oon lor the payment of 


sata leoaey of biti rest to sata Charlotte Sherman ana said 
legacy of principal to said Maria Cameron, Sarah Ee. Morse, and 
James Sherman, the said defendants took out of said estate and set 
a te and which 

came into their hands as such executors, viz: A bond executed by 
Alice L. Coats, of the city of East Saomaw. Michigan, to said S: rah 
I. Little, made in the penal sum of ten thousand dollars, bearing 
date the Ist day of May, IS6OG, conditioned for the paviment to said 


| | Sits a “ — a 
apart the following macCUus ite HeCLONeE TAS to Silat est: 


i 


sarah I. Little of the sum of five thousand dollars, as follows, viz: 
One thousand dollars Ol) the i day of May, IS7 1. one thousand 
dollars on the Ist day of May, IS72, and three thousand dollars on 
the Ist day of May, 1873, with interest annually on all sums unpaid 
at ten per cent., both principe il and interest being pavable at the 
Merchants’ N; ation; | Bank Ol last Saginaw, Michigan, Which bond 
was secured by a Mmorteage executed by said Alice L. Coats to said 
Sarah EE. Little. of the bee the 1st day of May, LS6!), eranting and 
mortgaging a parcel of land situated in the city of East Saginaw, in 
the county of Saginaw, State of Michiewn, described as lot number 
one (1) in block numiber six (6) as designated in the plat of 
39 the city of East Saginaw, known as Hoyt ’s Plat. and recorded 
in the office of the re gister of deeds for Saginaw county. 


DAVID H. JEROME ET AL. by, 


Said mortgage Was conditioned to pay the sult of five thousand 
dollars as follows: 

One thousand dollars on i ls 
dollars on the Ist day of May, 15 
the Ist day of May, 1575, sith Interest peveteinin on all 
at ten per cent., according to the conditions of said bond. Said 
mortgage Was recorded in the said 1 oisters office on the 6th. day of 
May, 1869, in book of mortgages, on pag s 524 and 325. Copies of 
said bond and mortgage are hereto annexed, marked Schedules D 
and I, respectively, to which reference is prayed, 

The interest on said morteage had been paid Uy) each year, and 
on the oth day of July, ls73, one thousand dollars of the prin- 
cipal was also paid, so that said bond and mortgage were reduced at 
that time to the amount of four thousand dollars, the principal of 
which sum of four thousand dollars, together with the interest 
thereon at the rate of ten per cent. per annum thereaiter, were se- 
cured by said bond and mortgag 

To Sel Apart s said bor ve cl mia ad tO mak C such provision to 

meet said legacy as aforesaid, these defendants, on the 20th 
3 day ot October, 1S7+4, executed ana acknow!] dyed cll) instru- 
Investinent + ane a apart 


} tr ee, BQ] 1 " ty 7 
(av O3 May. PO,L, OME Lhousana 
Ma three thousanad dGotiars on 


sums Unpaid 


ment in writing, makine such. in 
said bond and mor therefor, of which a co} s hereto annexed 
1) 4 


and marked Schedule I*, towhich reference is oni Said. instru- 
ment was recorded in the office of sai 


f ssid reoister of deeds on the 20th 
day of October. LS7 4. in book Se oft movVrer1waVes, ON Pate ae and by 
} 
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‘ a : F ] ‘ ‘ } ‘ We fF { i, | 6) . y*T 1 nat ’ ‘ » . 
means wHhereol tiese defendants did set apart said bond and mort- 
— : ee ee ee a Be Sere tence ; 
gage as an Investment in their hands to be heid by them as execu- 


tors under said will, in trust, from w ct the interest on 
the said sum of four thousand collars, represented by siid bond and 
mortgage as princ 1p ul, and pay the same to Charlotte Sherman, and 
to co eet and recelrve thie }) PINE] pal clici Pav the “aAlbhle 11) PUY: UAaAhHhCce 
of the direction of said will to said Maria Cameron, Sarah E. Morse, 
and James Sherman, and they are advised and believe that they 
did properly, and in accordance with their duty as such executors, 
and to provide for said legacy, make said investment of peter 
dollars in the manner above stated, and that the same was, in effect, 
the same in all respec 


tsas lH they had taken the sum of four ehanad 
; ’ } wy we 6) l 6) o} tte teat Fan 4 ’ , 
dollars in Mone\ adhd purchased ad SCCULITV IOP that amount, ol had 


: - 3 ! ies } es ' ee vo +] +}? , 
loaned said sum ot four thousand doliars on security 1o1 Ue PUPPOSC 
. . . . 4 3 ee é, : } ee a “is j ; : : r 
ot obtamine Interest and retaiinge tie prliectbal to meet the paVv- 

. ’ a rexy 4 i] a Pit F Ze : } . : . 
ment of such leeaey. Phat the mMvestmen made as aforesaid, 


3 by setting Uprar't the said bond ane! mortgage, Was made auC- 
eording to the best of their Judgement, and in good faith, a: 


4 S 
a = » 7? {> } } r 
an investment to provide for the paviInehnt OF SUCH teeacy. Phat 
. . ? } ? on . 
they then beheved thre SCCUPITV Was fibple, and that the snd hond 
and mortgage were a desirable SCCULILY for provi bhai for sueh leoaey. 


That said “8 L. Coats was then believed by these defendants to 
be worth. 1 » her a fe soa 2 aber ln | cis eventv-five thousand 
dollars over baad above the said real estate covered 1) ald Morea ge 5 
and they then ay Sncet also that thie Snid i Was a od and cufh- 
cient security by itself to secure the payment of the said sum of four 


- 


PR RES BS 2m PY rene en rae ay 


ee 74> 


5 


eae ee =~ Sh Se ey Be 


a 


ai These defendants also insist that the amounts which have 
been paid by them for taxes for the protection of said 
: : ted, with the 
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nd that the amount of such deficiency is several thousands 
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DAVID H. JEROME ET AL. 
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Invest- 


‘ae “tree ; 
terest thereon, should be relin- 


Pg ya ” sch awe | 
of the amounts reecelved fron sala Wivestment, 


.- 4 4 , , , 
should. be paid to these defendants betore said 
1 


re a aa Boas ae i] | 
hou GL DE trausterred gana adeilvered to the COom- 


& STARK, 
Def ts’ Sol rs. 


ee 
STATE O1 VITCHITIGAN 


whigqan, County of saginai, | 


1s CHARLES A. W. SHERMAN, ADM’R, &¢., ET AL. Vs. 


knows the contents thereof, and that tiie same Is true or hix own 
knowledge, except as to the matters therein stated upon Iiormation 


and belief of defendants, and as to those matters he beieves It to be 


true. peers 
RLORA WOODRE thi, 
Notary Public Li aed fy)" Sagi | uals Mii fi 


STATE OF MICHIGAN, 
Eastern District of Michigan, County O} Ingham, } 


On this Ist day of March, A. D. 1882, before me, the undersigned, 


a notary public in and for said county, personally appeared David 
H. Jerome, who, being by me duly sworn, deposes and says: that 
he has heard read the foregoing answer by him signed, wid khows 
the contents thereof, and that the same is true of his own kuowledee, 


} ; ¢ a > | ‘ —— T ) 1} co 2s o ?*? ‘yt ie ‘i a nl rot 
except as to the matters therem stated Upon MPOrMAatilow al bled 


. | ‘ } 4 > » é + Py | a i. ? . 
of defendants, and as to those matters he belleves 


4) SCHEDULE UA. 


The Last HW // and Testaine pit of Napal i. Littl e of a Tou f a | 


County QO] | YOMLNYG nied Nigh ay N, 7 ) ork 


fs / 


I, Sarah EE. Little, being of sound mind and memory, do make, 
publish, and declare this my last will and testament in mann 
lowing, to wit: 

First. J give and bequeath to the clergyman who olfliciates at on 


funeral the sum of liity dollars. 


Second. I give and bequeath to my executors, hereinafter named, 
the sum of fifteen hundred dollars for the purpose of erecting a 
monument in the cemetery in Perry village, on which | desire in- 
 . to be placed il) memoriam oj James N. shrerman, evil 
Hackstrasser, the children of C. N. Sherman, and Charlotte Sherman 
and myself. 

Third. I give and bequeath to my executors in trust the sui of 
two hundred dollars, the interest of which amount is to be expended 
by them in keeping in repair the lot and monument in said ceme- 


tery. | 
fourth. I give and bequeath to Charlotte Sherma 
L] terest of four thousand dollars during the term of her natural 
life, and at her decease the said sum of four thousand dollars 
shall be equally divided between Marin Cameron, Sarah E. Morse. 
and James Sherman, children of C. A. W. Shem 
them as shall then be living. 
hifth. I give and bequeath to Maria Cameron and to Sarah E. 
Morse each the sum of one thousand dollars. 
Sixth. I give and bequeath to my 


i 


licthh, OY SO Many ol 


hieees, Lucy Jerome and 
Buck] ach the s rf eae as ar ai 
puckhout, each the sum of four thousand dollars 
— } —— ss a ' 
Seventh. I give and bequeath to Tlelen Thompson the sum ot! 


four thousand dollars, to be held in trust by my executors. and by 
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and that he will consent to have the amount invested for ten years 


and the interest added to the principal during that time. | 

Twenty-first. If the sum of fifteen hundred dollars is not suflici 
tO } Pay for such a monument as 11) the opinion of iy eCXECCUL 
woul 1 be suitable, 


curine a WIOKre expensive Ole 

Twenty-second. All bequests here in contained to persons residin 
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Twen ty-t hird. | 7] ve and be pueath to N 


lacol Thomops nh | | tj 
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ann ually as far as Is practicable. 
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| 
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Charles W. Grant. 
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Istrument, to deliver to the respective parties therein named i 


cordance with such memorandun.. 
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late to parties and property in the Sta {f Michigan and el 


q > s . "he | . 4 . > } ° + 4 sere } 1 
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16 In witness whereof, | hereunto \ 
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one thousand ele@ht hundred and seventy-two. 
SARAH KE. LITTLI | 
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li. M. SCRANTON 
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ADM R, 


HRI MOAN, 


"aN C. 9 


This indenture, made this first day of May, in the vear of our 
housand eight hundred and sixty-nine, between Alice L. 


t } 
I ti 
Coats, of East Saginaw, county of Saginaw and State of Michigan, 


"Hes + - ‘ ! Pe | ad @ ‘ . ; ‘ s 8 
Ne HPrst part, and Sarah is. dattie, of thre Ssahie Der c, Parey 


11) considera- 


} 
i 
} 
l 


mit the suid party of first part, for and 


oad ,* 7 {* ‘ | 7 | } j , : + . } ' , 

tion of the sum of five thousand dollars. to her in han pad MW) Uhid 

Salad party of the second part, the recerpt Whereot Is hereby ‘Onfesst “ 

4 . a - ° , . ‘ J 

and aecknowledeed, has eranted, bareained, sold, remiused, released, 
iy oly ] ‘ } . (— ‘¥ wy, ] *)) } | t dt } ; ] «yi? ,?r)7 1): was 1} 

enreoited, ANd COMMVHICa, allat DN nese presellts Goes OVTalll, Vaal, 
} . 64? } i? H as. 2 ‘ ‘ i 7 

sell, release. enfeoth, anc eontirm, unto the said prareys Of thi ~cecond 


part, and to her heirs and assigns, forever, all that certain piece or 

parcel of land situate, lying, and being in the city of Hast Saginaw, 

in the county of Saginaw and State of Michigan, known and de- 

scribed as follows, viz: Lot number one (1) in block number six (6), 

al plat of the citv of Teast Saginaw, known 
! 


— 


cls designated ()] 
*. | } ] ] ] : ] cy . ? . . ; - 
62 as Tloyvt’s Plat, and recorded in the office of the recistel ot 
deeds for Saginaw county. 
(Stamp. ] 


ri 


ogether with the hereditaments and appurtenances thereunto 


; . — , _ et BYES LS : ' oe ] ee } + 1, ] "oO 
belonging or In anywise appertaining, to have and to hold the above 

. 7 . ‘ 4) i : i . } . ' : 1 
bargained premises unto the said party of the second part, and to 


her heirs and — ti) thie ra 


e and only proper use, benelit, and 
hehloot aye we | 
forever; and the pry naive of the first part, for herself, her heirs, 
executors, and 


7 - j j ) 4 j ] = 
QdDIINIStrVatOors, Goes COVelnant, Grabit, Dbarealn, and 


agree to and with the said party of the second part, her heirs and 
ASSIONS, threat cul the time ot the CTISC. line aie cle livery of these 
presents she was, and is, well seized of said POMS ~1n fee-simoptle ; 
that thev are free from all incu sabe ances and charges whatever, and 


ra 

that she Will, and her heirs, executors, administrators, and assigns 
shall, forever warrant and defend the same against all lawful claims 
wate: Provided, always, and these presents are upon the ex- 
press condition, That f the said party of the first part shall and cdo 
well and truly Pav, Or Cause CO he pei, oO the said praircy of the 

second part the sum of five thousand dollars, as var nla Viz: 
d dollars on the first day of May, A. D. 1871, one 
thousand dollars on the first dav of ‘seed % DD. IS¢2, and 
three theusand dollars on the first dav Mai ,P., 1873, with 
interest annually on all sums unpaid at ten per cent., both principal 
and Interest pavable cul niaturity at the Merehants’ National Dank 
of Kast Saginaw, according to a certain bond bearing 
herewith. executed by the said Pareyv of the first part to the said 


e+) 


t).) One thousan 


i 
{ ;& * 
pct |} thie SCCOPC prll 1c) wien thie f pres nts sre eollateral 
and : et] sys Pyeyy > (e807 ° 7 ae a } . 
and shail also Pav, OF Cause to be pata, all taxes and assessments of 
} 3 } } . , 
v } y ° +) ] ,* i lget i? , } | — | s 7 ] 
Whatever nature Wiileh Mav be POV Ca Upon sid DrCcrrIses above de- 
: Ps ; 


¥} — i. 
te SAIMe WAN become due ana pav- 
e i ‘ 


scribed as soon and as often as 4 
? 
i 
i 


-_— 


MCVIOLI all COVeHaNIEIS end AVree- 


—. Pe rene — 


s» 


DAVID TL. JEROME ET AL. >) 


ments dereinafter made, then these presents and said bond shall 
eease, and be null and void. 

And if Is hereby expressly aereed threat should ahy default be made 
In the payment of the said interest, or any part thereot, on any day 
Whereon the same is made pavable, as above expressed, and should 


} 


the same remain unpaid and im arrears for the space of thirty days, 


then and from thenectorth, that is to Say, after the lapse of the said 
thirty days, thie atoresald principal sum of five thousand dol- 
G4 lars (25,000.00), with all APPCATALe of interest thereon, shall, 
at the option of said obligce, her exccutors, adnilnistrators, or 


‘ 
— 
fyssiO 
al. 4 
b 


1S, ye COTLE and be due ana pavable limediaiely thereafter, al- 
though the inl 
then have e 
thre reot ih cll N WISC notwithstanding. 


And itis further expressly agreed that as often as any proceeding 


MOTLOCL ADOVE limited ior thie PaVvinrent thereol mave not 


} 
' 
A 
\ 


Wpired, dAVuiiie thereinbefore contained to the contrary 


1 to ioreciOse this hhorigae 
| 
i 


g 

as hereinatter provided, said first 
party shall pay said second party the sum of fifty dollars, as a rea- 
sonable aitorney s or solicitors fee therefor in addition to all other 
leo COSTS. 

And upon default beg made in any condition of this mortgage, 
or in case of bon-payment of the said sum of five thousand dollars 
(85,000.00), or of the Interest thereef, or any part of said) principal 
or interest, or 1f tl | 


, : . , : ; 
MO PPINLC Pal Decones GuUe alice paviabl as storesaid 
i e 


{ 
. 4 \° 4 . +, . t 14 + | ' , 1 ] } ‘ 
by reason of the non-payment oF miterest at thre time, in the man- 
} 1 ] ie - } ] : ] ; + ‘ 
ner, and at the pratee aADOVe lltnited ana speciiied for the pred \ nent 


‘ } 
thereof, then and in such case it shall and may be lawful for the 


: £4 ] ae. | . we : — - wr 2 : -_ 

sitll prety Ol the secohe part, el heirs, eXeCUtOrS, a HIStrators, oO] 
.? Rene? ek ] t |) , — ‘ TU 4 t | » fir t ry 7°T } . | .y* } 1 * ? " 

Cowie TED, chLEGI Lid sal 1 pra bes (1 i ¢ Psi petal 2190 ate Phe@VPepDyY af 0 te 

pa tr " a | | ryt it ea | : SS im be {° + | ‘ | } ’ ] > 
{).) Powe! nad authorize the said Paes Of the second part, el 


heirs, executors, administrators, or assigns, to erant, bat alli, 


|] ol] bob's d ‘ | } ’ hy ‘S By ] " . 1,1 a sm t¢ rat ‘7 } TT V°F r)*« ? ry oe é 
o, oe . 1"¢ Cols 4 cLILG CONVEY Lilie Scalia por YD tp, Bhs F With) cUp dp Pee UM pal LiCes, tut 
Re . a ‘ } 1. ; . 
pPUbiieE vendue. cLlidkl Ol) SUCH) snle to hae “nid execute to the pure 
| ] ‘ , i , > } . : : - ] : { }? ’ . ° 
ehaser or purchaser, his, her, o1 [hel heirs and assigns, forever, 2ood, 
: ] 


} ] (2? } } ; ; : ‘ 
lip ie, chal SUTLECICHE Geek OoLr deeds Ol cOoOnvVvevance 1n law, pursuant 


“<r 
eo 


to the statute in such case made and provided, rendering the surplus 
moneys Gf any there should be) to the said party of the first part, 
his heirs, executors, or administrators, alter deducting the amount 
then due, the said attorney fee, and the costs and charges of such 
vendue and sale aforesaid. 
fn witness whereof, the party of the first prert has hereunto set her 
hand and seal, the day and vear first above written. 
ALICE L. COATS. [sEAt.] 
Signed, sealed, and delivered in presence oi— 
WM. L. WEBBER. 
JOS. CANDY. 
(545 Spare or Mrenigan, | 
County of Sag ia, r ” 
On this fourth day of May, in the year one thousand eight hun- 
dred and sixty-nine, before me, the subscriber, a notary public for 


o2 CHARLES A. W. SHERMAN, ADM R, &¢@., ET AL. VS. 


said county, personally appeared Mrs. Alice L. Coats, to me known 

to be the same person described in and who exeeuted the within in- 

strument, and acknowledged the suine to be ay r Tres etoane ar cf. 
WM. L. WEBBER 


67 SCHEDULE F. 


Whereas by the last will and testament of Sarah Ee. Little the in- 
terest of sum of four thousand dollars IS bequeathed to Charlo 
Sherman for her life, and upon her decease the said sui of fou 
thousand dollars is LO be divided between parti Ss ther qn Phch tale | 

And whereas among the assets of the estate of sai h eed 
is a bond MorteaLve made by Alice L. Coats to | hh | 
dated May Ist, LSOO”. for the sum of five Lhousal 
there is now due four thousand dollars, and wii 
eorded 1 the office of the PegvuscerP Ol Le (is Ob ¢ Ola 
gan, in liber O of mortgages, OM paves old alia 5 WA 

Now, therefore, we, the undersigned, executors of the said 
hereby Set part for the benetit ot sald Charlotte sherman, an | to 
held by us in trust for the purpose of paying the said inte 
upon her decease for distribution among the persons nanied 

will, the sid bond anid hiorteage, 
6S In witness whereot, we have hereunto set our land 
sents, this twentieth day oft ¢ ctober, A. BB. 1874. 


Siwned, sealed, and delivered in presence 
BENTON HUANCIIETT. 
D. R. RICITARDSON. 


STATE OF MicniGgan, — | 
County of Saginaw, f es 

On this 20th day of October, A. D. S74, before me, a notary publi 
in and for sid county, personally Calne the above-named Dery ic t | 
Jerome and Charles \W. ( mant, tO Ne know ) to be thie CNECULOLP oft 
the last will of Sarah E. Little, deceased, and acknow ledeed the fore- 
going instrument by them subseribed to be their free act and deed 

BENTON HANCHETT, 
Notary Public. 


( ; 


| Endorsed : ] Joint AY several answer ol [). ae Jerony and .y, VW. 
Grant. Iiled in clerk’s office March 6, 1882. A. Mandell, elerk 


69 And afterwards. on the loth day of April, ISS? rare riain 
stipulation was filed in the office of the clerk of this cour 
which stipulation was in the words and fieures followi oy, to wilt: 


ee 


DAVID H. JEROME ET AL. 


Stipulation. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


a 
< 


CHARLES A. W. SHERMAN, Adm’r, &c., ef al., Complainants, 
US. 


Davip H. Jerome et al., Ex’e’rs, &e., Defendants. 


Ty re yor 17 } Aas 7 i 1 mn ee { ‘ } ; 
\ »\ iid LLIGLELLY aAerreed Qa wi Oa 8, Pbci tea yy ana OCtcwee 1} { is 
rs } +’ Tt 4 + | " ohh tre) rytit | ey Yo a > +}). + +] oY +7) . = trv} | 
Ebics tU le Apove-ehtlried Cause, Lhat the tle Ih Which 
1 ' * ° 
\« > + ; ‘ , ¢ ‘ , > * La 
\ tj ‘= ae \ Ct aeuee ()] reply CO Gelehnaants dhsWwel herein | Pe 
! } 1 7 > 4 
+. ] } , ‘ {+ y , -) 
! til Monday, the first dav of Mav, 1882. 
. ‘ 
: & | 1 -) 
? 
S ‘ \ ‘ i ; I ola, LSOd 
¥ a 7 ‘Ty C . Rk 
HAN He TI c\ S LAR Ria 
y i, ‘ ‘ 
Lief ts Sol ra 
rac rry 
‘ — 
JAMES C. SMITH, JR.., 
. : ‘ 
Solr jor Conplarnant 
4 
} ‘\ we 2h? ry } 21 9°7277 > ++ i] ; i > .4+ { 
i INO. SZEOO ie eireult ecourt ior the eastern CGIstrict o] 
; } a b, } : ’ , 
}ULLL\ Cas. 2h W. sherman admr, We.; et adt., 
' } ¥ : r } 4 an } , . , ‘a : 
1) 1 TI. Jerome ef al., ex’e’rs, def ’ts Stipviatlon fol 
os mes ) | 
' ‘ + ’ ~ ‘ 
» Uf i ECU ADE! loth, | Te e Ll} } araves, dep 4 CPN 
A A 
; * ) ? ‘ } * ] a 11 ») ’ 
} Lhd aiterwards, on the third dav o \ . ISS, a eertaln 
. 
' > 7 ’ > ) {5 ] ] 7} ] } ty yl , 4} ryt 
7A Peal if Wal lie] Lil Liie CELECOC UI { { | { 2% (>) LIS CUPLEL Ge 
: ] . ’ “ig > a. 17 . . 
7 4 . } ' or< : ' + » Var Pa te. -Q *Y vats + ij +? . T1713? 
h stipulation was in the words and heures following, to wit 
? oe 
Nfinulation. 
j ? ’ Y } We >. } | Pe , . 
L fhe rt of t! CTnited States for the Eastern District of 
] hy 4 
| ChHIGAl In mquity. 
1) ; . ' j bf 
x T ‘ . ’ P cy » «6 
\ A. W. SHERMAN, AAkdmr, We., ef ai., Compialnants, 
} 2 f Py, , ’ > 
Ip Ht. Jerome et a/., tex’e’rs, &e., Defendants 
] i 1 . + } » + } 
1 | ae ective parties to a C-enlitied 
; | ’ ‘ ] > ay 
"? ake i rye) I - (*]) | ()] e'}ory 
i A 
t } ] > i? } 7 
| ? t if { (} i ‘ j i i ( Lt 
7 a \ | Pale ale 5 ig {> 1].” 
if 
. Zz IANCHETL I a" » LARA. 
Det is Nol’ rs 
IAMES ©. SMITH. J 
JAMES C. SMITH, Jr., 
7? ‘ 
Sal j ray f Jdit De iS 
e i 
‘ > aw, ] = en ‘ 4 rt . t 
i i VO. Si wet Ircul ( Lit i Lill eq States fo. 
a | f a r ; 
9 | | r fy Vile?) re} ry Gf ij ‘ =s A W = Sh, mee 1} 
fr) 1] | / ‘ 
COTM | > b7cL\ | Li. J CPOM t.. CA C FS, Wc., 
‘ _ : Wy } s {% 7 = ¢) 
) reOXLCHSION i Cas] Cierk S O11lce, IVa nad, 
A a ¢ i] 1) 7 
Qe) } 4 ° ; | ? 
d : 'AS i e cs “ 


od CHARLES A. W. SHERMAN, ADM’R, &C., ET AL. Vs. 


1 And afterwards, to wit, on the Sth day ef May, 1882, reph- 

eation to answer of defendant was filed by the plaintifl in the 
oftice of the clerk of the this court; which replication was in the 
words and figures following, to wit: 


Replication. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity 


The repheation of Charles A. W. Sherman, administrator of the 
estate of Charlotte Sherman: Maria Cameron, James Sherman, and 
Sarah EE. Morse, complainants, to the answer of David H. Jerome 
and Charles W. Grant, defendants. 


rin * . . } 
These repliants, saving and reserving unto themselves, now and 
at all times hereafter, all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold insullicien- 


, 


Cles ot the said alswer, for re — the reuhnto sav: ane tive v wil 


— 


aver, maintain, and prove their said bill of complaint to be true, 
certain, and sufficient im eto Taegan a de hat the said 
answer ot the of the defendants is uncertain, untrue, and msufhicient 
to be sill aida ty these rephants; without this, that any other 
matter or thing whatsoever in the said answer contained material or 


effectual in the law to be replied unto, and not herem and hereby 
well and sufficiently rephed unto, confessed or avoided, trav- 
ersed or denied, is true. All whieh matters and things these repli- 
ants are and will be ready to aver, maintain, and prove as tin 
orable court shall direct; and humbly pray, as in and by their said 
bill they have already prayed. 

JAMES C. SMITH, Jr., 


( omplainants Nolicitor. 


IKendorsed: 2788. The eireuit court of the United States for the 
Cas stern district of Michigan. In equity. Charles A. W. Sherman, 
lm’r, ef af. vs. David H. Jerome and Charles W. Grant, ex’e’rs. 
plication. Miled in elerk’s oflice May Sth, 1SS2.. A. Mandell, 
i 


Rep 
k. 


if 
» 
Wi 
cle 
12 And afterwards, to wit, on the 18th day of October, 1882, 

a certain note of issue was filed in the a the clerk of 
this eourt: which hote ot ISSUC Was in the words and fieures tollow- 
ing, to wit: 


DAVID Hl. JEROME ET AL. a 


Note ot Tssie. 


] 


for the 6th Cireuit and 
astern District of Michigan. 


: 1 T Qarppy f tint Ne Wy —_ 
Cuarnces A.W. SHERMAN, of Ontario, N. Y., Admin- } 
* 4 , ; i | . } ‘]} +4 | .  & 1 ™ 
istrator of the Goods, Chattels. and Credits of Char- 
C1} } ] } . _ ‘ ° ‘ 
lotte Sherman. desensed. late of sard Ontario Co 


i 
[ } : 

Be A a acl , \ , 
Sarau ds. Morse of said Ontario Co... N. Y.. and 
\ 


< i \ ‘} —s 
i. ‘pian leds oll Wie Mall i A | In Chancery. 
aii V-ILIZCNS O| tne otate OF IVeW York: euhidl \ Ah] . 
‘, < . A ee my me : ae 

CAMERON, Of Jictnphis, bennessee, Who is a Citizen | 
1 mr. C 
Oi the State of Penne see. 
tet | 


Davip Hf, Jerome and Cuaries W. GRANT. ] 


, ] 4 j ] : a th , . 27 

his « LI sé belongs LQ) thie third Ciass, alic is to be heard on bill 

] , } } } 1 sed a 14] ] ‘* ~ , 
and answer, and ts entitled to priority from the 4th day of March, 


Yours, &e., HANCHETT & STARK, 
NO! icitors for Defe ndants. 
To Apprson MAPANDERLL, IEsa.., 


é 


' /¢ hy / : >. (nuyt toy kK sat, 7] ay sf at Mich. 


| } } ay — r 4 4] ee } Kt4 ' 
wet it ae IY FLO May 1*< ] COLT] ()1 ean | nied Stites [oO] 
2. + | . —- P - e { | ie ' £ } arcades 
Uh) Moidk Cle ahidt eastern adistrict \I rehig@anh f}i ChANCeryV. 
} 4 1\ 1 } ; 
{ 1) \ \\ ay ty ‘ | : eu ry) | X ¢ ot iii pat. 1) wil 


, , V8. If. Jerome and 
Charles W. Grant, defendants. Note of Issue. liled this LSt] 


} 
» Gay 


? } ‘ y= Pe | 1 
‘1 ’ ad t 4 6 ’ " e : ' ») 
i) Lie rCorware tO WIt, on the ? (th dav of October, isd A 
ae ! 13 » at ] } ° ‘is 
" | : he ‘> ‘ ‘ ' " t 3 pBeave ; e vi t ¢ ‘ 
(*( note of issue was fiied in the office of the clerk of this 
‘ } i 4] nil } je . — a . 
COUTTS VW yi [> CC Was In the woreds and Heures Tol low le, to 
ry 
Wit 
ay 
Not | [ssive 


* oyydt ¢ ‘earrded t 4] | stact &l4. ty 
Weult & ourt Of Ci LC TLIC Stall 


. + 
y. ae 
Pudi Ut \ 
‘ T { \ ~ TY? a \ } . ] 
\ i \ 4589 \ ; ‘as & RM 1 LACT il } Petco} ( 
7 ¥ ! ar \ “A Te ‘ 
Davip TH. Jrrowe and Cuarnies W. GRANT. lExecutors, ke 
| “ ] 'y ] + 
clit ( rridl I }] itt V ior COMIDtatNantS 
‘~, f } t 
Pehdichett \ Stark ce % Pood’ ch ‘ = 
1 ] ] } } P 
OP Thal Nearlne Oh Ppeaad¢ime ana PLOOt 


E } +) " 4 yy] 46 ; , t 
Mndors eti Zio. Circuit court of the | hited States, eastern 


Il (lis- 
trict of Micl ean © in the sixth cireuit. In e juity. Charles A. W, 


> 


3b CHARLES A. W. SHERMAN, ADM’R, &¢., ET AL. Vs. 


Sherman, administrator, et al. vs. David TH. Jerome and Charles W 
Grant, executors, &e. Noite of Issue, Filed in clerk’s office Oct. 27 
1882. Walter 8S. Harsha, clerk. Please put this cause on calendar 
for November term. 
74 STATE OF MICHIGAN: 
The Cireuit Court of the United States for the Eastern District of 
Michigan. In equity 
Cyarites A. W. SuermMan, Administrator of the Estate of Charlotte 
Sherman; Marta CAMERON, JANE SHERMAN, and Saran LE. 
MorksE 
Us, 
Davip H. Jerome and Cnartes W. Grant, Executor of the Estate 
of Sarah I. L. it ttle, deceased. 


In this ease it is stipulated by the respective parties as follows : 


First. That the said Charles A. W. Sherman is administrator of 
the estate of Charlotte Sherman, as in the bill of complamt alleged, 
and that Henry N. Page, named im = bill of complaint, had not 


b/ 
at the time of filing said bill, nor at any time, any funds in 
75 his hi unds belonging to the es tate of sat ¢ Sarah L. L ittie, exX- 

cept as alle@ed in said bill of complaint. The admission of 
these facts to stand with the same foree and 
same had been admitted in the defendants’ answer. 

Second. That the replication filed in said cause by tl N 
ant to the answer ot the detendants he Withdrawn : thicet I fila 
this stipulation the same be withdrawn under 
so that said cause shall stan: (for hearing and be heard upon bill 
and answer, and that the defendants’ answer stand 


{Ti 7 ‘ya + | lor] + | ’ 
Cifect aS TiOuUgT tile 


} ] 4 ' 
Lhe Orele TO! hie Coul 


In all respects 


upon the hearing of said cause With the same force and effect as 
though no replication had been filed thereto. And th I: \ 
be brought on for hearing without further notice by either party at 
the next term of the court, to be held al Detroit, on thie Hirst ‘Pues- 
day of November, 1882. 
Oct. 13, 1882. JAMES C. SMITH. Jr.. 
Sol’y fo; Complt. 


HANCHETT & STARK, 


ay, f } N 1; 2 


GEO. W. MILLER. 
Of Counsel for Complainant. 


[Endorsed:] Stipulation filed in clerk’s office 
John Graves, dep’y clerk. 


76 And afterwards, to wit, and now on this day. that is to say, 

at a session of the circuit court of the United States for the 
eastern district of Michig zinyeontinvea an held pas ale 
ment at the — court-room, In the city of Detroit, on Thursday, 
the twelfth day 


! April, in the year one deen ‘eight hundred 
and eighty thee, 


Present the Honorable John 


y Dp teeny Baxter, circuit judge; Tlonorable 
Henry B. Brown, district judge. 


DAVID H. JEROME ET AL. 
Crarces A. W. Soerwan, Administrator of the Esta 


te of Charlotte 
herman; Maria CAMERON, JAMES SHERMAN, 


and SARAH EE. 
sie 


CHARLES W., ane, See of the Estate 
Ot Sara hi de ttle, deceased. 


On filing stipulation made sane the solicitors in this ‘court, 
dated October 15, 1852, 1t is ordered that the i ala to the de- 
fendants’ answer be, and the same Is, withdrawn, and said ¢: — 
stand as upon the bill of complaint and sce filed therein 

i 


: zs } 
Judge Brown did not sit 1n this case. 


ia And afterwards, and now on this day, that is to Sav, al a 
Ses mn of the elrenuit eourt of the United States for the eastern 
district of Michigan, continued and held pursuant to adjournment 
at the district court room, in the city of Detroit, on Friday, the thir- 
teenth day of April, in the year one thousa Ln eloht hundred and 
eiehty-three. 
Present tl [lonorable John Baxter, circuit JU 
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inline Jame: sherman, & Sarat ia. Morse , appellants, vs. David 


Ht. Jerome and Charles W. Gr nt, exe Neret of Sarah FE. Little, de- 


SUPREME COURT. 
OK THH UNITED STATES. 


CrarLes A.W. SHEeMAN, AS ADY¥IN- , 
ISTRATOR &C., ET AL, | 
Appellants, | 
against s Tn Kepity. 
Davip H. JERoME, and CHARLES W. 
Grant, Execurors &c., 
Respondents. 


STATEMENT, BRIEF, AND POINTS FOR 
APPELLANTS. 


STATEMENT. 


This is an appeal from a final decree of the Cireuit 
Court of the United States, for the Eastern District of 
Michigan. 

This cause was brought on for final hearing upon bill, 
answer, and stipulation. 

First, The bill was filed to compel the defendants to 
account for funds by them received as executors under 
the last will of Sarah E. Little deceased, and to compel 
them to pay over to complainants a certain legacy of 
four thousand dollars named in said will. 
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Second, The execution of the will in the state of New 
York, as set foeth in bill, aud as anuexed to the answer, 
stands admitted, as also the death of the testatriz in the 
state of New York, the appointment of H. N. Page in 
New York and of defendauts in Michigan and their 
assumption of duty as executors, the death of Charlotte 
Sherman and the appointment of C. A. W. Sherman, her 
husba:d, as administrator, the residence of the other 
complaivants, and the receipt of funds by defendants 
more than sufficient to pay the legacv in question, and 
that one of the defendants still has in his nands a sum 
belongin:; to said estate iauch larger than sufficient to 
pay said le:sacy, and that Page, executor in New York, 
never hac nor received any funds with which he could 
pay legacy. 

Third, The defendants in their answer set forth their 
accounts which are not disputed here, although it appears 
therefrom that they have never mace any charge of hav- 
ing in any way paid the principal of the legacy in ques- 
tion. 

Fourth, The only defense which seems to be set up 
and relied upou is that seu forth in the fifth paragraph 
of the answer, on pages 14—17 of printed transcript of 
record. Fol’s 30 to 39. 

tt is in subsiance, that, althouszh defendants received 
and nad many times as much property as the amount 
of the legacy in question, they set apart, as and for 
the payment, or a provision for the payment, of this 
£4,000, and interest, as a preferred legacy under the wiil, 
a certain bond and morigage, which at the time was over 
dve and upon which there was unpaid just the sum of 
$4,000. That they did this in good faith and believing 
it to he a good security. That the interest was paid 
thereon on January 10th, 1874, and October 20th, 1874, 
May 7th, 1875, October 26th, 1875, and May 4th, 1876, 
which was paid over to Mrs. Charlotte Sherman under 
the will, but nothing has been received thereon and noth- 
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ing paid upen such legacy since that time, May, 1876 
(Mrs. Sherman died May Ist, 1880). It is not alleged that 
anything has beeu done by defendants to collect or in- 
force payment of said bond and mortgage, nor have de- 
fendants ever accounted before the Surrogate or other- 
wise. Schedule “F’’, folio 67 of record, is the instrument 
by means of which defendants claim that they have either 
paid, or exempted themselves from liability to pay, this 
legacy. 

The main question to be determined seems to be 
whether thus answer constitutes any valid defense to the 
action. In fact that would seem to be the only «-uestion. 
There are but three clauses of the will which are neces-- 
sary tobe particularly considered in this case. 


The “Fourth”, page 18 of record, folio 41, Schedule 
“A,” attached to auswer. 


“T’wenty-second”, page 20 of record. 
“Twenty-sixth”’, page 20 of record. 


Lhe Forth is as follows: “I give and becueath to 
Charlotte Shermai the interest of four thousand dollars 
during the term of her natural life, and at her death the 
said sin of four thousand dollars shall be equally divid- 
ed between Maria Camerov, Sarah E. Morse, and James 
Sherman, children of C. A. W. Sherman, or so many of 
thei as shall then be living.” 

“Twenty-second ;” “A!l bequests herein contained to 
persons residing in New York, and that to Maria Cam- 
eron, | desire pcid first, and the remainder as fast 
as the money is available.” 

“Twenty-sixth;’ “I herebv appoint Henry N. Page my 
executor for carrying out the provisions of this my last 
will and testament, so far as they relate to parties and 
property in this state (in New York), and Charles W. 
Grant, of East Saginaw, and D. H. Jerome, of Saginaw 
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City, Michigan, my execrtors for everything so far as 
they relate to parties and property in the state of Mich- 
igan and elsewlieve, aud my executors ave hereby autlhor- 
ized and empowered to seli and convey my real estate of 
which J may be possessed as they shall deem ‘or the 
best interests of the lega’ees.” 

The stipulation of the respective parties admits the 
allegations of the complaint in relation to the appoint- 
ment of C. A. W Sberman as administrator of Charlotte 
Sherm:in’s estate, aud that Henry N. Page, the executor 
named for New York, hed ne fends with which to pay 
legacy, which facts had bee put in issue by pleadings. 
See page 36 of record, fol’s 74—76. 

Proceedings were instituted in New York against 
Paze, executor, to compel him to pay the legacy in ques- 
tion, the claim being made that if he did uot in fact have 
in his hands the funds wherewith to pay, that under the 
will, having assumed to act as executor, he was bound to 
have obtained the necessary funds froin defendants. The 
New York Court of Appeals held that the claim was not 
tenable,and that Pag: having requested payment of 
funds from defendants, which they refused, he was not 
bound to institute proceedings out of his own state and 
was only accountable for the funds actually received. 
The Court in that case, say : 

“Tt cannot be doubted that the New York legatees can 
enforce any claims they have upon the Michigan assets 
in the legal tribunals of that state and they can obtain pay- 
ment of their legacies there, or by compelling a transfer 
of sufficient assets for that purpose to the New York ex- 
ecutor &c.” See Sherman vs. Page, 85 N. Y., 128. 


ASSIGNMENT OF ERROR. 


Upon these facts the Circuit Court granted the final 
decree to be found on pages 37 and 38 of record. 
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The Court below seems to have assumed that the exe- 
cution of the paper, Schedule “F,” fol. 67, was a payment 
of the legacies in question, or that at all events it reliev- 
ed defendants and the estate of deceased from all liabil- 
ity by reason thereof. It is most respectfully submitted 
that this was erroneous. 


POINTS. 


First, It is submitted, and has not been disputed, that 
the facts alleged in the Bill of Complaint and admitted 
by the answer and by the stipulation of the Solicitors of 
the respective parties, constitute a good cause of action 
in Equity. Such actions come under a well known 
branch of Equity jurisprudence,and are common in the 
various Circuit Courts of the United States. 


Norman vs. Storer, 1 Blatch., C. C., 593. 

Parsons et al vs. Lyman, 5 Blatch., C. C., 170. 

Curtis vs. Smith, 6 Blatch., C. C., 543. 

Russel vs. Clark Exrs., 7 Cranch., C. C., 69. 

1 Story’s Equity Jur. (6th Ed.), See. 532 —540. 

111, Williams on Executors (Am. notes by Perkins) 
(6th. Am. Edition), Chap. 11, page 2005, et sea. 
(In referring to Williams on Exrs. the bottom pag- 
ing is used.) 


Second. The allegations of the answer in regard to set- 
ting aside an over due bond and mortgage, which was a 
portion of the assets of the estate in their hands, without 
the consent of the legatees, or of their co-executor, and as 
it is claimed Trustee for Appellants, Page, appointed 
by the will to act in their behalf, and without the order 
of any court, constitute no defense to this action and in 
no way release or relieve defendants from their liability 
to actually pay the legacies in question. 
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Ist, The legacies to complainants were given directly 
to them by the will—see item “Fourth’—Being payable 
in future, (interest upon $4,000 during life to Mrs. Sher- 
man and at her death the principal | $4,000! to be divided 
among the children of C. A. W. Sherman, her husband.) 
The necessity of a trust was created, and it is submitted 
the trustee was duly appointed by the provisions of item 
“Twenty-sixth” of the will, appointing Henry N. Page 
executor «c., for carrying out the provisions of the will 
so far as they relate to parties and property in this state 
(in New York), and defendants for the state of Michigan. 

This it was perfectly legal and competent for testatrix 
to do. 


Despard et al. vs. Churchill et al., 55 N. Y., 192. 
Hartnett vs. Wandell, 60 N. Y., 351. 

And cases there cited. 

Vol. 1, Williams on Executors, book 111, page 226, 


’ 


and see note (“e’’) and cases there cited. 


2nd, Where the testatrix wished the defendants, or 
either of them, to act as trustees for any beneficiary, or 
fund, she made that intention clear by the will. 

See, items, “Tenth,” “Eli venth,” “Fifteenth,” ‘“Nine- 
teenth,’ “Twenty-fourth”, and Codieil. 

The Courts will carry out the will of the executrix as 
to the appointment of different executors and trustees 
for different purposes and for different places. 

See authorities above cited, and also Curtis, Trustee 
&¢., vs. Smith, 6 Blateh., 537. 

3rd, Defendants, unquestionably had the right to re- 
ceive the assets in Michigan as executors, but they had 
no right to exercise the functions of trustees for New 
York legatees and Maria Cameron. Page, alone, by clause 
twenty-sixth, was vested with that power, and it was the 
duty of defendants, knowing as they did that he had no 
funds with which to pay the legacies in question, to trans- 
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fer to him the necessary amount. This they could have 
done with entire safety inasmuch as these legacies were, 
by the will, to be paid first. See item “Twenty-second.” 

This was plainly intimated or stated, in the opinion in 
Sherman vs. Page, 85 N. Y., 123, as quoted in statement, 
supra. 

The Court of Appeals of N. Y. there say that “It can- 
not be doubted that the New York legatees can enforce 
any claim that they have upon the Michigan assets in 
the legal tribunals of that state, and they can obtain any 
payment of their legacies there, or by compelling a trans- 
fer of sufficient assets for that purpose to the New York 
Executor.” 

By putting in the alternative remedy of compelling a 
transfer, the Court evidently merely intended to say that 
the remedy existed if the condition of the parties in any 
way required the intervention of a Trustee, as if Mrs. 
Sherman still lived, in which case, of course, the fund 
would have to remain in trust. But Mrs. S. being dead, 
and the other legatees all oeing of full age, and the lega- 
cies due and payable, they can recover the sums due 
them. 


POWERS OF EXECUTORS. 


As before intimated, a person named executor of a will 
has no power, «as executor, to invest the funds of the es- 
tate. His powers are limited to the collection and dis- 
bursement of the assets. The moment an investment, 
for the purposes defined in the will, becomes necessary 
a trust arises, and the powers and duties incident to such 
trust are (/is/inct from those of an executor, If the trustee 
be some other than the executor, then the executor, on 
accounting to the proper Court, is directed to pay the 
sum to the trustee named. If the execution of the trust 
be also confided to the person named as executor, he does 
the same act as in the other case, at the same time, and 
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by the same authority. He pays himself in another capac- 
ity than that ofexecutor. In either case he pays to the 
trustee, and receives and files the trustee’s voucher. The 
same person may be executor and trustee under the same 
will, but the offices of executor and trustee under a will 
are distinct, and are not to be performed in the same 


capacity. 


3 Redfield on Wills, 72 (Mass). 

Redfield’s {A. A.) Surrogate Courts. (New York.) 
277, 278, 426. 

Wood vs. Brown, 34 N. Y., 339. 

Lockman vs. Reilly, 95 N. Y., 64, 72. 

Laybin vs. Davidson, 95 N. Y., 263, 266. 


“Where the income of property is given to one for life, 
and at his death the property is given over to another, 
and no trustee is named in the will, the executor is the 
trustee to hold the property during the life of the legatee 
for life. If, however, the will contemplates that the ex- 
ecutor, as such, is to perform only the ordinary duties 
of executor, and that when the estate is settled by him, 
another duty is to arise to be performed, either by him, 
or by another, then the bond of the executor is not se- 
curity for those further duties ; but the person who is to 
perform them must accept the office, and give a bond 
for their performance.” 


1 Perry on Trusts, Sec. 262. 


It is respectfully submitted that the Court below fail- 
ed to recognize or give any effect to the above well set- 
tled doctrine, and the authorities cited. It seems to have 
been assumed that the executors in Michigan, without 
even the concurrence of Page, who was plainly designat- 
ed by the will as the person to act as trustee for these 
parties, had the power and right to act as trustee for these 
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New York legatees, and that whatever they did, even 
merely as executors, and without notice to or concur- 
rence in by the legatees, or Page, was conclusive and 
legal, and was a payment of the iegacy-—this was clear- 
ly error. 

The respondents are not trustees of the fund created 
by the fourth clause of the will. They are not named 
trustees. As to allthe other trusts, with a single excep- 
tion, the trustees are named in the will,and are the execu- 
tors, as such, or one of them. The omission to appoint 
them trustees of this fan land of that ereated by the 
elghth clause,was not accidental. It was intentional. The 
decedent, the legatee in the fourth’clanse, and her mother, 
the legatee in the eighth clause, all resided in New York, 
where as the decedent knew, if the will failed to designate, 
the Supreme Ccurt has power to appoint a trustee, on 
application of the beneficiary. The respondents resided 
in Michigan, where the bulk of the estate was situate, and 
the money for this trust must come from them. The 
natural direction was the one actually made : that the re- 
spondents should pay to trustees appointed in New York 
by the will, or selected by the beneficiaries and appoint- 
ed by the Court, the funds bequeathed by the fourth and 
eighth clauses. None of the parties interested in these 
funds would desire trustees in a foreign state, subject to 
no control of the Courts of the state where they them- 
selves resided ; nor that investments should be made in 
securities which might be hazardous, and of the value and 
safety of which they must be ignorant. They would 
choose to name their own trustees, residing within the 
jurisdiction of their own Courts. All these considera- 
tions were regarded by the deeedent, and she left these 
trusts vacant, unless Page is held to have been appoint- 
ed by the will, under clause twenty-six. 

It is submitted that the twenty-second clause of the 
will is conclusive evidence of the soundness of this inter- 
pretation. The legacies to persons in the state of New 


10 

York and to Maria Cameron, who did not reside in Mich- 
igan, were to be paid first, and the other legacies as fast 
as the money was available. Paid means paid. It doesn’t 
mean that the men liable to pay it should hold it. It don’t 
mean invested by the executors, but paid by the execu- 
tors; either to a trustee appointed by a New York 
Court, or, in a view to be considered hereafter, to Page, 
the New York executor. In no other way could it be 
paid. And yet it was to be paid before any others. And 
it is absurd to claim that the decedent intended that the 
executors in Michigan should invest this fund, pay the 
interest to Charlotte Sherman during her lite, and then 
pay the principal to her children, and in the meantime 
postpone all the other legacies. This must be the effect, 
if the construction of the will by the Cireuit Court is 
the correct one. We have to do with the duties of the 
respondents only, and the decedent has required them 
to pay. Their power over this fund is restricted to that 
single act. The estate was large, and the available 
money, as shown by the schedules in the record, would 
at once have paid many times this legacy. The respond- 
ents have a duty to perform as execvtors, and that duty 
is to pay this money to somebody. This they refuse to 
do. 

But if any executor is trustee of this fund, virfute 
officti, it is Page, the New York executor. He is named 
“executor for carrying out the provisions of the will, so 
far as they relate to parties and property in the State of 
New York.” If the office of executor draws to it the 
powers of a trustee, then Page is appointed trustee, so 
far as the provisions of the will relate to parties and 
property in New York, and the money should have been 
paid to him. That would now be a useless ceremony, 
the life beneficiary being dead. 

Property means in this connection, manifestly, lega- 
cies to such parties, and the decedent never intended 


that this trust should be executed out of the State of 
New York. 
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Even if this will annexes the office of trustee to that 
of executor, nevertheless no executor becomes trustee 
of this particular fund unless he takes letters testament- 
ary in the State of New York. Letters in a foreign 
state can confer no trust power. Page became the only 
trustee, and the sole power and only duty of the respond- 
ents was to remit £4,000 to Page. 

Third, The will authorizes no investment of this fund. 
The power to invest must come from some Court. The 
will gives Charlotte Sherman, absolutely, the interest on 
#4,000 during life, but provides no special means of re- 
alizing that interest. The entire estate remains liable 
to pay that interest until an accounting by the executors 
and distribution of the estate by decree of a proper tri- 
bunal. So the children of Charlotte Sherman are enti- 
tled absolutely to the principal at their mother’s decease, 
and until such accounting the whole estate continues 
liable to them. 

The executors have no power, of their own motion, to 
do any act that will relieve the estate from this lability. 
On an accounting to which the legatees were all made 
parties, the Court would doubtless have power to decree 
that the respondents pay $4,000 to some one, whoever, 
in its judgment, was entitled to act as trustee, and that 
fund be by him invested, but not otherwise, under the 
provisions of this will, can the executors and the estate 
they represent be absolved from payment of this money. 

The distinction between this will and one that express- 
ly authorizes the executors to invest, is very plain. 


Matter of Estate of Hood, 98 N. Y., 363. 

Matter of Hood, 32 Alb. L. Jour., 75. 

Arthur vs. Nelson, 1 Demarest, N. Y. Sur. Rep., 357. 

Williams on Executors, Vol. Il, page 1,403, and 
note “E” and eases cited. 


Fourth, if we concede that the executors are trustees 
of this fund, there has been, nevertheless, no investment 


in the bond and mortgage. If they are trustees, then 
they are all trustees, and must all act im making an in- 


vestment. The respondents may ofter to the three trus- 


tees the Coats bond and morteage. 
This is only part of the transaction. the 


They do that as 
executors. 
other part being the wece ptauce ot the securities. As to 
this part the persons acting act as trustees, and not as ex- 
ecutors. Page must not only have notice that he may ex- 
amine the securities, but he must unite with the re- 
spondents in the acceptance. His refusal would prevent 
acceptance. Trustees must act together. A majority 


can perform no valid act. 


Thatcher vs. Candee, 4 Abb. Ct. Ap., Dec. 587. 

(3d Edn). I. Perry on Trusts, pp. 411, 415, and 
cases cited. 

Redfield’s Surrogates Courts, 455. (Amasa K.,, 
New York.) 

Ridgely vs. Johnson, 11 Barb., 527. 

Tiffany and Bullard on Trusts, 539. 


The execution of the instrument at folio 67 is an ex 
parte act of only two of the three executors of this will. 
Until ratified by all the trustees it stands as an unae- 
cepted offer to transfer the bond and mortgage, and they 
continue part of the general estate. 

Fifth, Admitting, arguendo, that the respondents had 
authority to invest $4,000 for the purposes of this trust, 
they have not doxe so. They have made no investment 
whatever. The execution of the instrument, at folio 67, 
without the order of any Court, without notice to the 
beneficiaries, and without their knowledge or consent, 
was no investment of moneys. It was not even an as- 
signment of the securities by executors to trustees, and 
“an no more affect the rights of the appellants than if 
the papers had been placed in an envelope and marked 


“Sherman Legacy.” The respondents might as well 
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have determined in their minds to hold the bond and 
mortgage for purposes of this trust, as was done in Mil- 
ler vs. Congdon, 14 Gray, 114. 

Aside from all other considerations. the essential ele- 
ment of consent by the beneficiaries, in person or by a 
trustee legally representing them, is wholly wanting, and 
without this the act of the respondents was void and the 
estate continues hable. 

Leitch vs. Wells, 48 N. Y., 585. 

Norman vs. Storer, 8 Blateh., 593. 

King vs. Talbot, 40 N. Y., 76. 

Slack vs. Wiggin, 1 Demarest, N. Y. Sur. Rep., 
568, 

Arthur vs. Nelson, 1 Demarest, 537. 


These securities are still part of the estate in respond- 


ents hands. They have never been assigned to trustees 
of the fund, nor any one else. If the respondents are 
the trustees they could relieve the estate only by an 
assignment by themselves as executors to themselves as 
trustees, by virtue of an order of Court, or consent of 
all parties concerned. They have attempted in a feeble 
way todo what the Court adjudged could not be done 
by an administrator who is also guardian, in Wilcox vs. 
Smith, 26 Barb., 316. 

The instrument at folio 67 does nothing more than 
“set apart” the bond and mortgage. The record of it 
does not help the respondents. As well might they have 
recorded it in the Clerk’s office of some county of Mass- 
achusetts. There is no evidence that any of the benefi- 
ciarles had knowledge or notice of the record, or of the 
existence of any instrument whatever. 

The act of the executors amounts to this: they placed 
an overdue bond and mortgage on a small city lot in an 
envelope and marked it “Sherman.’”” They might as 
well have bought similar securities of John Doe, and 
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called the thing an investment, and asked the Court to 
exonerate them and the estate. 

But the Court below has settled this question. It 
adjudges and decrees that the respondents, as executors 
under the will of Sarah E. Little, deceased, have in their 
hands, and do hold, the bond and mortgage executed by 
Alice L. Coats to Sarah E. Little, &c. (Record, folio 78). 
And in their answer they claim to have done all things 
which they allege amounted to an investment “as exec- 
utors” only. Jt is not held that “as executors” they 
paid over to themselves ‘as trustees” this bond and 
mortgage, or in any way this $41,000 legacy. 

Sixth, There is no pretence that the parties interested 
consented to the act of respondents, or had knowledge 
of it at the time it was committed; nor have they ever 
ratified it since. The children of Charlotte Sherman 


had no time when they could ratify until her decease. 
2 Perry on Trusts, 467. 


Charlotte Sherman was informed of the setting aside 
afterward ; that is all. Her children were informed of 
it at some time; it doesn’t appear when. None of them 
had “full knowledge of all the material particulars and 
circumstances,” nor any knowledge of them, nor of their 
legal rights, nor of the effect of the executors’ acts. 
Their advice was asked, but they never gave it, nor did 
they do anything from which ratification can be infer- 
red. 


Adair vs. Brimmer, 74 N. Y., 539, 554. 

Arthur vs. Nelsen, 1 Demarest, N. Y. Sur. Rep., 
*) 
337. 


Slack vs. Wiggins, 1 Demarest, 568. 


Seventh, The Judgment and Decree of the Circuit 
Court is erroneous, in adjudging that the respondents 
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foreclose the Coats mortgage and pay the proceeds of 
the sale of the land, deducting costs, &c., to the appel- 
lants, “in payment and discharge of said legacy.” 

Should this decree be affirmed, the appellants are 
estopped from asserting any rights on any accounting by 
the respondents, either general or with the appellants 
only. If the respondents are adjudged trustees of this 
fund, or if the general estate be adjudged relieved from 
liability, then the respondents became liable to the ap- 
pellants in a different capacity from that in which they 
represent the estate. The estate is sued in this action, 
the trustees are not. 

We have the right, sheuld the Court be against us on 
all the points involved in this action, to a remedy against 
the respondents on the following grounds : ‘They accept- 
ed, or set apart, an over-due bond and mortgage. For 
that act, if we can show it grossly negligent or fraudu- 
lent, we have a right of action, even should the estate 
be adjudged no longer lable. There is no evidence of 
the value of the mortgaged premises, though it could 
have been easy to state it. In setting apart the bond 
and mortgage the respondents acted for the estate. In 
accepting them they acted for the appellants, and are 
liable for their conduct. They allege that they believed 
the security good, but state no facts as to the ground of 
belief, and the appellants have the right to compel them 
to account and show that no prudent man would have 
taken those securities. 

The decree estops the appellants from requiring the 
respondents to account as trustees, or especially as ex- 
ecutors controlling this fund. Interest has remained 
unpaid since 1876, yet the respondents made no effort 
to collect the debt. Six years elapsed before commence- 
ment of this action, and over eight before they were 
ordered to foreclose. The property has gradually de- 
creased in value, and the respondents know it. They 
live near it and gave time at their peril. 
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3 Redfield on Wills, 395, 396, and cases cited. 


The appellants have a right to litigate this question 
with the respondents, and all other questions affecting 
their administration of this trust, from the time when 
they offered themselves these securities to the present. 
The Cireuit Court was too swift. It has given judgment 
in two suits at once, one of which was never tried. 

Under this judgment the appellants have been depriv- 
ed of their legacy, without an opportunity to be heard 
as to the investment of their money, without any ac- 
counting between them and the persons controlling the 
fund, without even an ex parte order of the Probate 
Court in Michigan, which the respondents could have 
obtained. 

The appellants have never had their day in Court, 
except in this action, which involves the single question 
as to whether the estate of Mrs. Little was relieved 
from payment of this legacy by the act of the execn- 
tors, set forth at folio 67. Such a judgment should be 
reversed with costs. 

The judgment should be reversed and the proceedings 
remitted to the Cireuit Court, with directions to com- 
pel the respondents to pay the legacies as demanded in 
the bill of complaint. There are no debts in New York. 
The account of the New York executor has been set- 
tled, and the appellants have been substantially adjudged 
to get their money from the respondents, who were par- 
ties to that accounting, and bound by it. 


Sherman vs. Page, 85 N. Y., 123. 
It is a question of judicial discretion where distribu- 
tion should be made, and it should now be made by the 


respondents. 
Matter of Hughes, 95 N. Y., 55. 


The defendants have still on hand about ten thousand 
dollars, as admitted, of the funds of the estate. They 
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have never cited heirs or legatees to any final settle- 
ment or accounting, and the legacy in question remain- 
ing unpaid should, being preferred, be ordered to be 
paid in full. It will work no wrong to any one, and will, 
after an unpardonable delay, only carry out the plain 
intention of the testatrix. 

The legatee, to whom during her life the interest was 
to be paid, having died May Ist, 1880, and the other 
legatees being all alive, and of full age, the interest on 
<4,000 from May Ist, 1876, the time to which the last 
payment was made to her, with interest on each install- 
ment from the time it was due to May Ist, 1880, should 
be adjudged to be due and to be duly paid over to the 
complainant, C. A. W. Sherman, as udministrator, and 
the principal sum of %4,000, with interest from May Ist, 
1SS0). should he adjudged anil decreed clue, and to be 
paid 1 equal proportions to the other three complain- 
ants. 

That interest should be allowed and computed from 


time payments were due. 


See Vol. Il, Williams on Exrs., Sec. VI., top page, 
1530. 


“General legacies in their nature carry interest ; and 
as in the ease of all other claims with that incident, the 
interest is to be computed from the time at which the 


principal is actually due and payable.” 


It is submitted that the proper costs and expenses of 
this litigation should be paid out of the funds of the 
estate. 

GEORGE W. MILLER, 
Of Counsel for Appellants. 

JAMES C. SMITH, Jr, 


Solicitor for y [pp ants. 
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DEFENDANTS’ BRIEF. 


The case made by the bill is this:— 

ist. That by the will of Sarah E. Little, among other legacies, 
she bequeathed to Charlotte Sherman the interest of four thousand 
dollars during the term of her natural life. At her decease the said 
sum of four thousand dollars to be equally divided between Maria 
Cameron, Sarah Ek. Morse and James Sherman. 

2nd. That Jerome and Grant as executors under the will, have 
received of the estate of Sarah E. Little an amount much more than 
sufficient to pay the said legacy to the complainants and all other 
legacies named in the will, and that they refuse to pay the com- 
plainants said legacy. 

3rd.-It asks for an accounting by them and that they be decreed 


to pay said legacy out of said estate. 


The answer admits the legacy and that the defendants have re- 
ceived property of the estate. 

It avers that there were many other legacies made by the will, 
and sets out the will, showing the legacies, but denies that they 
have received of the estate sufficient by many thousand dollars to 
pay all the legacies named in the will, not including the residuary 
legacy. (p. 13, 16, 17.) 

The answer avers that within a few months after their appoint- 
ment as executors, the defendants took out of the estate the bond 
of Alice L. Coats, secured by mortgage on real estate in East Sagi- 


to 
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naw, amounting to four thousand dollars principal, and drawing in- 
terest, and set them apart by an instrument in writing recorded in 
the office of the Register of Deeds of Saginaw County, as an in- 
vestment for the payment of this legacy, and informed Charlotte 
Sherman thereof. (p. 14, 15, 29, 30, 32.) That they made such 
investment in good faith, and according to their best judgment in 
the discharge of their duties as executors and believed that the se- 
curity was ample. (p. 15, 16.) 

That they have paid all moneys received upon said securities to 
Charlotte Sherman, and have offered and now offer to turn said 
security over to the complainants. (p.16.)  , 

For the protection of the mortgaged property, they have paid 
taxes upon the lands, which amount they claim should be repaid to 
them. (p. 16.) 


They object that the complainants have not stated a cause of 


action by their bill. 

Application was filed, but was afterwards withdrawn and the case 
stood for hearing upon bill and answer by a stipulation fled in the 
case. Beep. 36, 37. 


The cause being heard upon bill and answer, the statements of 
the answer are to be taken as true. 


1, Barb. Ch. Pr., p. 318. 
Brinkerhott vs. Brown. 7. John Ch. R. 21 


- 
‘ 


The ground for recovery stated by the bill, that the defendants 
have received sufficient to pay all the legacies, is not sustained. 


The answer shows that securities, by bond and mortgage, to the 
proper amount, and consisting of securities which had been exe- 
cuted to said Sarah I. Little and formed a part of her estate, were 
taken out of the estate and set apart by the executors as an invest- 
ment to provide for the payment of the legacy in question, accord- 
ing to the directions of the will. That it was done in good faith, 
and with the same intent and to accomplish the same purpose as if 
they had taken four thousand dollars in money out of the estate and 
loaned it upon real estate security for the. purpose of providing for 
said legacy. 

It was the defendants’ duty, as executors under the will, to make 
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an investment of four thousand dollars and pay the interest accruing 
from such investment to Charlotte Sherman during her life, holding 
the securities in their hands until her death and then pay the prin- 
cipal to the legatees in remainder. 

Saunderson vs. Stearns. 6 Mass., 37. 

Dorr vs. Wainright, 13 Pick., 328 at 331. 

Towne vs. Amidown, 20 Pick., 535 at 539, 540. 

Lansing vs. Lansing, 45 Barb... (N. Y¥.) 182 at 186. 

Drake vs. Price, 1 Seld., 430. 

Peacock vs. Harris, 13 Reporter, 535, decided in Sup. Ct. N. Car., 

October. LSSL. 

Claggett vs. Handy. 3 N. H.. 147. 

See Haddon vs. Hemmingway,. 39 Mich.. 615. 

Miller vs. Congdon. 14 Gray. 114. 

1 Perry on Trusts, 263, 


[It was the duty of the defendants as such executors to separate 
the fund from the remainder of the estate and provide for this legacy 
within a reasonable time. 


Fowler vs. Colt. 26 N. J. Eq., 202 at 206 to 209. 


° I]. 


The investment by real estate security was the proper mode of 
investment. 


Ackermann vs. Emmott, + Barb., 626 at 636 and at 645, 
King vs. Talbot, 40 N. Y., 76 at 83 and 97. 

1 Perry on Trusts. Sec. 458, 45%). 

Wheeler vs. Perry, IS N. H.. 307. 


[1]. 


In making the investment, the defendants as cxecutors were only 
required to exercise the ordinary prudence which is exercised by a 
prudent man in his own business, and to act in good faith. 

The averments of the answer show that these defendants did so 
act and it stands as a fact established in the case. (pp. 15, 16.) 
They are, therefore, not responsible that the investment made 
proved not to be a good investment. 

Story Eq. J.. Sec. 1272. 
MeCable vs. Fowler, 84 N. Y., 514 at 318. 
Carpenter vs. Carpenter, 12 R. T., 544. 
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lt was proper to permit the investment already made to remain, 
it being believed to be good, and being secured by real estate 
mortgage. | 
Hill on Trustees, Star, p. 361. 
Perry on Trusts. See. 465. 466. 


IV. 


Upon the facts stated in the answer, the defendants are shown to 
be holding the securities in trust for the payment of the legacy in 
question. 

Those securities are separated from the estate and the proceed- 
ings of the complainants should be to compel the execution of that 
trust by turning over the securities, or for directing the defendants 
to collect the security and pay the proceeds, or otherwise to account 
for such specific trust. 


Anderson vs. Earle. 9 Rieh.. 460. (N. S.) 
) 


Anderson vs. Earle, 1 Am. Pro. R.. 472. 
Hill on Trustees. 214. 215. 


V. 
COMPLAINANTS) POSITIONS. 


Before the Circuit Court the complainants urged the following 
claims:— 

First. Vhat Henry N. Page, who was made executor under the 
will, in New York, was by the will made trustee for the legacy in 
question, and that the fund to provide for that legacy ought to have 
been put in his hands by the defendants. 


This position we deny. The facts are that there were legatees 
living in New York who were to be first paid, and only a small 
portion of the estate was situated in New York. There were lega: 


tees in Michigan, and the bulk of the estate was in Michigan. 

The meaning of the will plainly is that as to the estate in New 
York, and the payment of it to the legatees there, Henry N. Page 
was to be executor, and as to the estate in Michigan and the pay- 
ment of it to the legatees, wheresoever they might be, Jerome and 
Grant were to be the executors. 


i 
; 
} 
B 
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The provision of the 26th clause of the will is as follows: “I 
hereby appoint Henry N. Page my executor for carrying out the 
provisions of this my last will and testament so far as they relate to 
parties and property in this state, (New York) and Charles W. 
Grant of East Saginaw and D. H. Jerome of Saginaw City, Michi- 
van, my executors for everything so far as they relate to parties and 
property in the state of Michigan, avd elsewhere, and my executors 
are hereby authorized and empowered to sell and convey any real 
estate of which I may be possessed as they shall deem for the best 
interest of the legatees.” (p. 20.) 


i 
' 
4 
5 
B 

a That this provision, whereby the part of the estate situated in 
4 y , ° . ° . 
New York is to be administered solely by Page, and the part situ- 
' ated in Michigan is to be administered solely by Jerome and Grant, 
| is authorized by law, is what is decided by the cases referred to by 
‘ the complainants. 


By the will the defendants not only had a right to receive the 
: assets in Michigan, but they had the right, and it was their duty, Zo 
\ hold and administer them. Yhey were to pay directly to the lega- 
tees, wherever they resided, such sums as were payable at once, and 
to hold for future payment such sums as were payable from time to 
“4 time and in the future. In this their administration was not ancil- 
liary to the administration of Page, but was independent of it. 
This is shown by the case cited of Sherman vs. Page, 85 N. Y., 


} 


123. 
" That was a proceeding against Page by the complainant to re- 

cover this legacy, claiming that 1t was Page's duty, as such execu- 

tor, to obtain these funds from Jerome and Grant, so that he might 
L pay the legacy, and the position would have been correct if it were 
' true, as claimed here by complainant that Page was made ¢he trustee 
of this fund. 


The Court say, (p. 128) “There can be no doubt that the testatrix 


had the right to name Page executor for this state, and Grant and 

: Jerome executors for the state of Michigan, and to confine them in the 
rat discharge of their duties to the states for which they were appointed. 
By virtue of the will, Page took title to the assets in this state, and 

y the Michigan executors to the assets in that state. They have the 
3. same right to possession and control of the assets there that he has 
to possess and control the assets here. He has no more right to 

interfere with their possession than they have with his. They are 


not responsible for the New York assets, and he is not responsible 
for the Michigan assets. The administration in the state of Michi- 
gan is in no proper sense ancilliary or aunilliary to the administra- 


6 CHARLES A. W. SHERMAN, ADMR, &¢., ET AL. VS. 


tion here. The executors in both states derive their title from the 


will and not from the letters issued to them.” 


Having decided that the complainants have no such right or reme- 
dy as they claim against Page, the Court go on to suggest a remedy 
which the legatees have for collecting the legacy against Jerome 
and Grant, and upon that point only use the language referred to by 
the complainants. It is used exclusively upon the point of enforcing 
payment of the legacy when the time has come for its payment, 
and not upon the point as to how or by whom the funds shall be 
held until pay-day arrives. That point had been already decided 
against the complainant’s position. 


[It is to be observed in referring to the complainant's contention, 
that this is a case in which Jerome and Grant hold this fund in trust 
as executors, and not as trustees, independent of and distinct from 
their character of executors. 


Second. The complainant contends that in order to properly 
aside and invest a fund for the payment of the legacy, and relieve 
the trustees from responsibility for loss, the consent of the levatee, 
or an order of a Court 1s necessary. 

We deny that this 6 the law, and we urge that the 
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cited by complainant do not hold any such position. 


Set 
authoritie 


In the case of Norman vs. Storer, 1 Blatch. 593, by a will 
a legacy of $1,000 was to be raised out of alt esti — and paid to 
the legatee, to be disposed of as she saw fit. 


It was pavable at 
once. The executor raised the money, 


but instead of paying it 
over, 1uvested it in bank stock in his name in trust for the lecatee 
ot an ° 


The legatee was not advised of this investment and did not assent 
to it. The stock cost $1,359.39. It was afterwards sold for 
$1,460.34 by the executor, and the proceeds paid to the legatee’s 
agent who received these proceeds as and for the legacy. 

The question in the case was whether the executor could transfer 
and did transfer to the purchaser the title to the stock, or whether 
the legatee was the owner of the stock, and could recover for it 
from the purchaser. 

Held—That as the legacy was payable immediately the legatee had 
a right to repudiate the investment and claim the money, and that 
the executor had a right to recall the investment or change it and 
pay over the money at any time, and this right would continue 
until the legatee had agreed to accept the stock in licu of the levacy. 


OO. ip 9 
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It was also held that it was proper for the executor, until the legacy 
was paid, to put the money in some safe investment and pay over 
whatever the money earned in the mean time. 

It will be seen that this case does not present a case in which the 
executor held money in trust to be paid in the future, which the 
law required him to set apart and hold as a trust for future payment. 
[t was acase in which he could not make an investment for future 
payment unless he had the legatee's assent. 


The case of Parsons vs. Lymon, 5 Blatch., 179, holds simply that 
the action of a Probate Court in settling and allowing an executor’s 


annual account is not binding upon the parties interested in the 
trust unless notice of the proceedings is given to them. 


The case of Leitch vs. Wells, 48 N. Y., 585, presented the ques- 
tion whether legatees could claim title to and recover tor certain 
bank stock which had been purchased by the defendants from a 
party to whom it had been transferred by an executor. 

The plaintiffs claimed that the stock was held in trust by the exe- 
cutor, and the defendant claimed as a dora fide purchaser without 
notice of the trust. , 

Opinions are delivered by three judges, Lott, Hunt and Earle, 
all agreeing that recovery could not be had. They all agree that 
when the trustee holds the legal title to property, he may convey it 
to a bora fide purchaser who has no notice of the trust, and that on 
that ground recovery could not be had against the defendant. 

Justice Hunt alone discusses the question, whether the stock had 
been specifically appropriated and set apart for the trust, and makes 
this the test, viz:—Whether the stocks had been devoted to the 
trust so that if the banks had failed the loss would have fallen on 
the legatees. He then shows that by the facts stated they had not 
been set apart by an order of the Court in certain court proceedings 
which had been taken, and which were referred to, and that the 
stocks had not been accepted by the iegatees. 

He then points out that et was a vielation of the duty of an cxe- 
cutor or trustce to invest funds under his control in bank stocks, that 
such tnvcestment is tnvalid, and can not bind the legatce unless he as- 
sents to it. Yor that reason these stocks were not appropriated to 
the trust. See pages 599, 600. King vs. Talbot, 40 N. Y., 76, is 
cited upon this point and is decisive. 

The holding of this opinion is that the consent of the legatee, or 
a proper order of a Court, is necessary to a valid investment of trust 
funds 77 bank stocn. 


The case of Gray vs. Fox, 1 N. J. Eq., 259, was a case in which 
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executors loaned moneys belonging to the estate on the personal 
obligation of an individual, without any security, and the fund was 
lost. The Court held such investment a violation of the duty of 
the executors, and that they were liable for the loss of the fund. 
The defence set up certain proceedings taken in the Probate Court 
some time after the loan was made, as a shield to the trustees. The 
Court held that the Probate Court had no jurisdiction under the 


- 


statute over the subject and that its action was void. 


The law is that if the trustees invest in securities which are of a 
class not authorized by law for trustee's investment, or make invest- 
ments when it is their duty to pay at once, the investment does not 
bind the legatee unless he assents to it. The action of these de- 
fendants is not of this character. 


Third. YVhe complainants contention that where the legacy is 
payable in future, and is preferred, 7¢ would secm that an invest- 
ment of funds to meet it, is at the risk of the executor, or if he act 
properly, then at the risk of the residuary legatee, and in order for 
the residuary legatee to obtain his legacy he must give security for 
the payment of the preferred legacy, we also deny. 

Qn the contrary we insist that where a legacy, like the one in 
question, is to be provided for, viz:—Of paying interest on a spec- 
ific amount for a term of years, or for a life, and then the principal 
to be paid over, it is the duty of the executor to take from the es- 
tate the proper amount and make the investment of that amount in 
such security as the law allows for a trustee’s investment, using 
proper care, and when that is done the legatee is to look to that 
fund; the loss of the fund is the loss of the legatee. 

Carpenter vs. Carpenter, 12 R. 1. P.. 544. 

Saunderson vs. Carpenter, 6 Mass., 37 at 39. 

Dorr vs. Wainwright, 13 Pick., 328 at 331. 

Claggett vs. Handy. 3 N. H.. 147. 

Lansing vs. Lansing, 45 Barb., (N. Y.) 182, see at 186, 187. (This 
_ ase is quite similar to the case in suit upon its facts. ) 

Fowler vs. Colt, 25 N. J. Eq... 202 at 207. 


See particularly Carpenter vs. Carpenter. 
If the position which we take is correct upon the duty of the 
executors to make the investment, then the other legatees have a 
right to say that the fund held in trust is the exclusive fund for the 
payment of the legacy, and its failure shall not be made good from 
the balance of the estate. 
Again, this is not the case of objection by residuary legatees. 


\ 
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They are specific legatees who are behind this provision of the will, 
and there is not enough estate to pay them. (Record, p. 15, 16, 
‘7.7 

On page 17 of the record there is a mistake in printing by trans- 
posing the words “but they aver that according to the provisions of 
said will.” The answer reads after the words James Sherman, as 
follows:—" According to the directions of said will, but such 
amount and the said estate was not sufficient to pay all the legacies 
in said will, not including the residuary legacy, but they aver that 
according to the provisions of said will, as they are advised and be- 
lieve, it was not their duty to pay over said sum of four thousand 
dollars to said Charlotte Sherman” &c. 


fourth. Yo the point that the defendants were liable personally 
because they had been negligent in managing the trust fund, we 
say there is no foundation laid in the bill of complant for charging 
the defendants with negligence. No issue is tendered upon that 
question. The only case made by the bill is that the will gave the 
legacy, and that there are funds in the defendant’s hands as execu- 
tors belonging to the estate which they have not paid over. 

If the issue tendered had been that the defendants had made an 
investment and had mismanaged it, or neglected their duty, a dis- 
tinct defence upon that point would have been called for and would 
have been made. 

The complainants can recover only on the case made by the bill. 


lifth. Yo the position taken that Page was co-trustee with 
Jerome and Grant, and that his concurrence was necessary to the 
investment made by them, we refer to what we have said above, 
on the claim that the funds should have been paid by the defend- 
ants into the hands of Henry N. Page. 

Further, we insist that under the authorities the defendants arc 
executors holding the funds in trust, and their bonds as executors 
are security for the execution of this trust, and that it is in their 
capacity as executors solely that they act. 

If we are right in this, it having been decided in Sherman vs. 
Page, 85 N. Y., 123, (cited above) that the defendants are entitled 
to take and hold the funds, Page is not a joint trustee with them, 
because he is not a joint executor with them. As executor he has 
no authority in Michigan, because he was not appointed executor 
in Michigan. An executor has no authority over the property out 
of the state in which he ts appointed. 

Stacy vs. Thrasher. 6 How., (U.S.) 44. 
Sheldon vs. Rice, 30 Mich... 296. 
3 Redfield on Wills, P. 24. see 5. 


lO CHARLES A. W. SHERMAN, ADMR, &C., ET AL. VS. 


We submit that complainants are only entitled to the execution 
of the trust which has been set apart for them, and that the decree 
appealed from is in accordance with their rights. 


BENTON HANCHETT, 
Solicitor for Defendants and . lppellecs. 
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THE UNITED STATES VS. NORTHWAY. 1 


a Transeript of the record of proceedings in the United States vs. 
Stephen A. Northway. 


Indictment for unlawfully embezzling and aiding and abetting a national 
hank officer in embezzling funds of a national bank, &e. Removed ona 
certificate of division in opinion between the judges of the circuit court of 
the United States for the northern district of Ohio, eastern division. 


] Be it remembered that heretofore, to wit, on the 14th day of 
July, A. D. 1885, there was filed in the cireuit court of the United 
States for said district a transcript as follows, to wit : 


The United States of America, in the district court of the United States 
for the eastern division of the northern district of Ohio, of the April 
term, in the vear of our Lord one thousand eight hundred and cighty- 
five. 


Norruern Disprrier of Onto, 
Ljarste Pil division. NN? 

The grand jurors of the United States of America, duly impanelled, 
sworn, and charged to inquire of crimes and offenses within and for the 
body of the eastern division of the northern district of Ohio, upon their 
oath, present and find that Stephen A. Northway, late of the division and 
district aforesaid, heretofore, to wit, on the sixteenth dav of December, in the 
vearof our Lord one thousand eight hundred and eighty-two, at the county 
of Ashtabula, in the division and district aforesaid, and within: the juris- 
diction of this court, was then and there president and agent of a certain 
national banking association, to wit, * Phe Second National Bank of Jeff- 
erson,” which said association had theretofore been duly organized and es- 

tablished and was then existing and doing business at the village of 
a Jefferson and county of Ashtabula, in the division and district afore- 

suid, under the laws of the United States and that he, the said 
Stephen A. Northway, so then and there, on the date first aforementioned, 
being president and agent as aforesaid, did then and there, at said village 
of Jefferson and county of Ashtabula, in the division and district afore- 
said, on said sixteenth day of December, in the year of our Lord one 
thousand cight hundred and eighty-two, wrongfully and unlawfully, and 
with intent to injure the said association, and without the knowledge and 
consent thereof, wilfully misapply and convert to his, the said Stephen A. 
Northway’s, own use certain moneys and funds of the property of said as- 
sociation of the amount and var/e of twelve thousand collars, to wit, six 
thousand dollars in United States notes, commonly called greenbacks, and 
six thousand dollars in circulating notes of the United States, commonly 
called national bank notes, and intended to pass and circulate as money, a 
more perticular description of which said United States notes and cireu-- 
lating notes aforesaid is to the grand jurors aforesaid unknown, contrary 
to the torm of the statute of the United States in such case made and 
provided, and against the peace and dignity of the United States. 

Second count, 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, 
on the sixteenth day of December, in the year of our Lord one thousand 
10298——1 
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eight hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 

and there president and agent of a certain national banking asso- 
3 ciation, to wit, “ The Second National Bank of Jefferson,” there- 

tofore duly organized and established, and then existing and doing 
business at the village of Jefferson and county of Ashtabula, in the di- 
vision and district aforesaid, under the laws of the United States; and that 
he, the said Stephen A. Northway, so then and there, on the date first afore- 
mentioned, being president and agent as aforesaid, did) then and there at 
said village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said sixteenth day of December, in the vear of our 
Lord one thousand eight hundred and eighty-two, wilfully and) unlaw- 
fully, and with intent to injure the said national banking association, and 
without the knowledge and consent thereof, abstract and convert to his, 
the said Stephen A. Northway’s, own use certain moneys and funds of the 
property of said association, of the amount and value of twelve thousand 
dollars, to wit, six thousand dollars in United States notes, commonly 
ealled greenbacks, and six thousand dollars in circulating notes, commonly 
called national bank notes, and intended to pass and circulate as money, 
a more particular deseription of which said) United States notes and cir- 
culating notes aforesaid is to the grand jurors aforesaid unknown, contrary 
to the form of the statute of the United States in such case made and pro- 
vided, and against the peace and dignity of the United States. 


Thi tie / count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand 

eight hundred and eighty-two, at the county of Ashtabula, in the 
4 division and district aforesaid, and within the jurisdiction of this 

court, Was then and there president and agent of a certain national 
banking association, to wit, “ TheSecond National Bank of Jetlerson,” there- 
tofore organized and established, and then existing and doing business at 
the village of Jefferson and county of Ashtabula, in the division and dis- 
trict aforesaid, under the laws of the United States; and that he. the said 
Stephen A. Northway, so then and there, on the date first aforementioned, 
being president and agent as aforesaid, did then and there at said village 
of Jefferson and county of Ashtabula, in the division and district afore- 
said, on the said sixteenth day of December, in the year of our Lord one 
thousand eight hundred and eighty-two, wilfully and unlawfully, and with 
intent to injure the said association, embezzle and convert. to his, said 
Stephen A. Northway’s, own use certain moneys and funds of the property 
of said association, of the amount and value of twelve thousand dollars, 
to wit, six thousand dollars in United States notes, commonly called 
greenbacks, and six thousand dollars in circulating notes of the United 
States, commonly called national bank notes, and intended to pass and cir- 
culate as money, a more particular description of which said United States 
notes and circulating notes is to the grand jurors aforesaid unknown, con- 
trary to the form of the statute of the United States in such case made 
and provided, and against the peace and dignity of the United States. 


NORTHWAY. 
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Fourth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do’ further 
present and find that the said Stephen A. Northway heretofore, 
5 to-wit, on the sixteenth day of December, in the vear of our Lord 
one thousand eight hundred and eighty-two, at the county of Ash- 
fabula. in the division and district aforesaid, and within the jurisdiction 
of this court, was then and there president and agent of a certain national 
banking association, to wit,“ The Second National Bank of Jefferson,” there- 
tofore duly organized and established, and then existing and doing busi- 
ness at the village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, under the laws of the United States; and that he, 
the said Stephen A. Northway, so then and there, on the date first afore- 
mentioned, being president and agent as aforesaid, did then and there, at 
said village of Jefferson and county of Ashtabula, in the division and dis- 
trict aforesaid, on said sixteenth day of December, in the year of our Lord 
one thousand eight hundred and eighty-two, wilfully and unlawfully, and 
with intent to injare said association, and without the knowledge and eon- 
sent thereof, embezzle, abstract, and wilfully misapply and convert to his, 
the said Stephen A. Northway’s, own use, certain moneys and funds of 
the property of said association, of the amount and value of twelve thou- 
sand dollars, to wit, six thousand dollars in United States notes, commonly 
called grecnbacks, and six thousand dollars in circulating notes of the 
United States, commonly called national bank notes, and intended to pass 
and circulate as money,a more particular description of which said United 
States notes and circulating notes aforesaid is to the grand jurors aforesaid 
unknown, contrary to the form of the statute of the United States in such 
ease made and provided, and against the peace and dignity of the United 
States. | 


itih count. 


And the grand jurors aforesaid, upon their oath aforesaid, do tur- 

6 ther present and find that the said Stephen A. Northway hertofore, 
to wit, on the sixteenth day of December, in the vear of our Lord 

one thousand eight hundred and cighty-two, at the county of Ashtabula, 
in the division and district aforesaid, and within the jurisdiction of this 
court, was then and there president and agent of a certain national bank- 
ing association, to wit, “The Second National Bank of Jefferson,” there- 
tofore duly organized and established, and then existing and doing busi- 
ness at the village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, under the laws of the United States; and that he, 
the said Stephen A. Northway, so then and there, on the date first afore- 
mentioned, being president and agent as aforesaid, did then and there, at 
said village of Jefferson and county of Ashtabula, in the division and dis- 
trict aforesaid, on said sixteenth day of December, in the year of our 
Lord, one thousand eight hundred and eighty-two, unlawfully and felo- 
niously, and with intent to injure the said n: ational banking: association, and 
without the knowledge and consent thereof, wilfully misapply and convert 
to his, the said Stephen A. Northway’s, own use, certain moneys and funds 
of the property of said association, of the amount and value of twelve 
thousand dollars, to wit, six thousand dollars in United States notes, 
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commonly ealled ereenbacks, and six thousand dollars in circulating notes 
of the United States commonly called national bank notes, and intended 
to pass and circulate as money, a more particular description of which 
said United States notes and circulating notes aforesaid is to the grand 
jurors aforesaid unknown, contrary to the form of the statute of the 
United States in such case made and provided, and against the peace and 
dignity of the United States. 


7 Sixth eount. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth dav of December, in the vear of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there president and agent of a certain national banking association, to wit, 
“The Second National Bank of Jefferson,” theretofore duly organized and 
established, and then existing and doing business at the village of Jeffer- 
son and county of Ashtabula, in the division and district aforesaid, under 
the laws of the United States; and that he, the said Stephen A. Northway, 
so then and there, on the date first aforementioned, being president and 
agent asaforesaid, did then and there, at said village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, on said sixteenth day 
of December, in the vear of our Lord, one thousand cight hundred and 
eighty-two, wilfully, unlawfully, and feloniously, and with intent to injure 
the said national banking association, and without the knowledge and con- 
sent thereof, abstract and convert to his, the said Stephen A. Northwav’s, 
own use, certain moneys and funds of the property of said association, of 
the amount and value of twelve thousand dollars, to wit, six thousand 
dollars in United States notes, commonly called greenbacks, and six thou- 
sand dollars in cireulating notes of the United States, commonly called 
national bank notes, and intended to pess and circulate as money, a more 
particular deseription of which said United States notes and circulating 

notes aforesaid is to the grand jurors aforesaid unknown, contrary 
8 to the form of the statute of the United States in such case made 

and provided, and against the peace and dignity of the United 
States, 


Serenth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A, Northway, heretofore, to wit, 
on the sixteenth day of December, in the vear of our Lord, one thousand 
eight hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit, “The Second National Bank of Jefferson,” theretofore duly or- 
ganized and established and then existing and doing business at the village 
of Jefierson, and county of Ashtabula, in the division and district afore- 
said, under the laws of the United States; and that he, the said Stephen 
A. Northway, so then and there, on the date first aforementioned, being 
president and agent as aforesaid, did then and there at said village of Jef- 
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ferson and county of Ashtabula, in the division and district aforesaid, on 
said sixteenth day of December, in the year of our Lord, one thousand 
eight hundred and eighty-two, wilfully, unlawfully, and feloniously and 
with intent to injure the said national banking association, embezzle and 
convert to his, the said Stephen A. Northway’s, own use, certain moneys 
and funds of the property of said association, of the amount and value 
of twelve thousand dollars, to wit: six thousand dollars in United States 

notes, commonly called ereenbacks, and six thousand dollars in cir- 
q culating notes of the United States, commonly called national bank 

notes, and intended to pass and circulate as money, a more particu- 
lar description of which said United States notes and circulating notes 
dforesaid is to the grand jurors aforesaid unknown, contrary to the form 
of the statute of the United States in such case made and provided, and 
against the peace and dignity of the United States. 


Kighth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on the 
sixteenth day of December, in the vear of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there president and agent of'a certain national banking association, to wit, 
“The Sceond National Bank of Jefferson,” theretotore duly organized and 
established and then existing and doing business at the village of Jefferson 
and county of Ashtabula, in the division and district aforesaid, under the 
laws of the United States; and that he, the said Stephen A. Northway, 
so then and there on the date first aforementioned, being president and 
agent as aforesaid, did then and there, at said village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, on said sixteenth day 
December, inthe vear of our Lord one thousand eight hundred and eighty- 
two, wilfully, unlawfully and felontously, and with intent to mjure the 
said association, and without the knowledge and consent thereot, embezzle, 
abstract, and wilfully misapply and convert to his, the said Stephen A. 

Northway’s, own use, certain moneys and funds of the property 
10 of said association, of the amount and value of twelve thousand 

dollars, to wit, six thousand dollars in United States notes, com- 
monly called greenbacks, and six thousand dollars in circulating notes of 
the United States, commonty called national bank notes, and intended to 
pass and circulate as money, a more partictlar description of which said 
United States notes and circulating notes aforesaid is to the grand jurors 
aforesaid unknown, contrary to the form of the statute of the United States 
in such case made and provided, and against the peace and dignity of the 
United States. | 
Ninth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and elghty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
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and there president and agent of a certain national banking association, to 
wit. “ The Second National Bank of Jefferson,” theretofore duly organ- 


ized and established. and then existing and doing business at the villawe of 


Jefferson and county of Ashtabula, in the division and distriet aforesaid, 
under the laws of the United States ; and the said Stephen A. Northway, 
as such president and agent, then and there had and received in and into 
his possession, certain of the moneys and funds of said banking associa- 
tion. of the amount and value of twelve thousand dollars, to wit, certain 
United States notes, commonly ealled greenbacks, of the amount and value 
of six thousand dollars, and certain circulating notes of the United States, 

of the amount and value of six thousand dollars, commonly 
1] ealled national currency notes, and intended to pass and circulate 

as money. a more particular description of which said United States 
notes and circulating notes, respectively, the grand jurors aforesaid have i 
not and cannot C1Ve} and the United States notes and circulating hotles 
aforesaid, then and there being the property of said) national banking as- 
sociation, of ercat value aforesaid, and then and there bering in the pos 
session of said Stephen A. Northway, as such president and agent asafore- 
said, he, the said Stephen A. Northway, then and there, at the village and 
county aforesaid, and the division and district aforesaid, on the sixteenth 
day of December, in the vear of our Lord one thousand eight hundred 
and eightv-two, wrongfully and unlawfully, and with intent to injure said 
banking association, and without the knowledoe and consent thereof, did 
wilfully misapply and convert to his, said Stephen A. Northwav’s, own use, 
contrary to the form of the statute of the United States in such ease made 
and provided, and against the peace and dignity of the United States. 


Tenth cond. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth dav of December, in the vear of our Lord one thousand 
eight hundred and cighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and avent of a certain national banking association, to 

wit, “The Second National Bank of Jefferson.’ theretofore duly 
12 organized and established and then existing and doing business at 
the Village of Jefferson and COUNTY of Ashtabula in) the division 
and district aforesaid, under the laws of the United States: and the said 
Stephen A. Northway, as such president and agent, then anf there had and 


received 1h) anc eenee his POSSesslon COPtAID of the MOuvweVS ena funds oft 


suid banking association of the amount and value of twelve thousand dol- 


lars, to wit, certa nn United States notes con;monly eajled ercenbacks, ot 


the amount and value of six thousawd dollars, and certain circulating notes 
of the United States of the amount and value of six thousand dollars, 
commonly called national currency notes, and intended to pass and circu- 
late as money, a more particular description of which said United States 
notes and circulating notes, respectively, the erand jurors aforesaid have 
pot and cannot give; and the United States notes and. cireulatine notes 
aforesaid, then and there being the weoperty of call tuathiie he 


of great value aforesaid, and then and there being in. the possession of 
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said Stephen A. Northway as such president and agent aforesaid, he, the 
said Stephen A. Northway, then and there, at the village and county 
aforesaid, in the division and district aforesaid, on the sixteenth day 
of December, in the vear of our Lord one thousand eight hundred and 
elehty-two, wilfully and unlawfully and with intent to injure said bank- 
Ing association, ahd without the knavowledge and consent thereof, did ab- 
stract and convert to Ins, said Stephen A. Northway’s, own use, contrary 
to the form of the statute of the United States in such case made and 
provided, and against the peace and dignity of the United States. 


Klerenth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 
present and find that the said Stephen A. Northway heretofore, to 
133 wit, on the sixteenth dav of December, in the vear of our Lord one 
thousand eight hundred and erghtyv-two, at the county of Ashtab- 
Ula,in the division and district aforesaid, and within the jurisdiction of 
thix court, was then and there president and agent of a certain national 
banking association, to wit, “ The Second National Bank of Jefferson,” 
theretofore duly organized and established, and then existing and doing 
business at the village of Jefferson and county of Ashtabula, in the divis- 
ron and distriet aforesaid, under the laws of the United States: and that 
the said Stephen A. Northway, as such president and agent, then and there 
had and received in and into lis possession certain of the moneys and 
funds of the said banking association of the amount and value of twelve 
thousand dollars, to wit, certain United States notes, commonly called 
ereonbaeks, of the amount and value of six thousand dollars, and eertain 
eirculating notes of the United States of the amount and value of six thou- 
sand dollars, commonly called national curreney notes, and intended to 
pass and cireulate as money, a more particular description of which said 
United States notes and circulating notes, respectively, the grand jurors 
aforesaid have not and cannot give; andthe United States notes and cireu- 
lating notes aforesaid, then and there being the property of said) banking 
association, of great value aforesaid, and then and there, being tn the pos- 
session of said Stephen A. Northway, as such president and agent afore- 
said, he, the satd Stephen A. Northway, then and there, at the village and 
county aforesaid, in the division and district aforesaid, on the sixteenth 
day of December, in the vear of our Lord one thousand eight hundred and 
eightv-two, wilfully, unlawfully, and with intent to injure the said bank- 
Ine association, and without the knowledge and consent thereof, did em- 
bezzle, abstract, and wilfully misapply and convert to his, said 
| Stephen A. Northway’s, own use, contrary to the form of the 
statute of the United States tn such case made and provided, and 
aeainst the peace and dignity of the United States. 


Tiveljth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 
present and find that the said Stephen A. Northway heretofore to wit, 
on the sixteenth dav of December, in the vear of our Lord one thousand 
elelhit hundred and clvyhty-two, at the county of Ashtabula, in the division 
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and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit, “The Second National Bank of Jefferson,” theretotore duly or- 
ganized and established, and then existing and doing business at the village 
of Jefferson and county of Ashtabula, in the division and district afore- 
suid, under the laws of the United States; and the said Stephen A. North- 
way, as such president and agent, then and there had and received in and 
into his possession certain of the mojneys and funds of said banking asso- 
ciation of the amount and value of twelve thousand dollars, to wit, certain 
United States notes, commonly called greenbacks, of the amount and value 
of six thousand dollars, and certain circulating notes of the United States 
of the amount and value of six thousand dollars, commonly called national- 
bank notes, and intended to pass and circulate as money, a more particular 
description of which said United States notes and circulating notes, re- 
spectively, the grand jurors aforesaid have not and cannot give ; and the 

United States notes and circulating notes aforesaid, then and there 
15 being the property of said banking association of @reat value afore- 

said, and then and there being in the possession of said Stephen A. 
Northway as such president and agent aforesaid, he, the said Stephen A, 
Northway, then and there, at the village and county aforesaid, in the 
division and district aforesaid, on the said sixteenth day of December, in 
the vear of our Lord one thousand eight hundred and cighty-two, wrong- 
fully, unlawfully, and with intent to injure and. defraud said) banking 
association, did embezzle and convert to his, said Stephen A. Northway’s, 
own use, contrary to the form of the statute of the United States in such 
ease made and provided, and against the peace and dignity of the United 
States, 


Th ete ( ath count. 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 
present and find that the said Stephen A. Northway herctotore, to wit, on 
the sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this eourt, was then 
and there president and agent of certain a national banking association, to 
wit, “Phe Second National Bank of Jefferson,” which had theretofore been 
duly organized and established, and was then existing and doing business 
at the village of Jetferson and county of Ashtabula, in the division and dis- 
trict aforesaid, under the laws of the United States; and that he, the said 
Stephen A. Northway, as such president and agent, then and there on thedate 
first aforesaid, had and received in and into his possession, certain of the 


moneys and funds of said association, of the amount and value of 


16 twelve thousand dollars, to wit, certain United States notes, eom- 

monly ealled greenbacks, of the amount and value of six thousand 
dollars, and certain circulating notes of the United States of the amount 
and value of six thousand dollars, commonly called national curreney notes, 
and intended to pass and circulate as money, a more particular descrip- 
tion of which said United States notes and circulating notes, respectively, 
the grand jurors aforesaid have not and eannot vive ; and the United 
States notes and circulating notes aforesaid, then and there being the 
property of said association, of great value aforesaid, and then and there 
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being in the possession of said Stephen A. Northway, as such president 
and agent aforesaid, he, the said Stephen A. Northway, then and there at 
the village and county aforesaid, in the division and district aforesaid, on 
said sixteenth day of December, in the year of our Lord one thousand 
eight hundred and eighty-two, unlawfully and feioniously and with intent 
to injure the said association, and without the knowledge and consent 
thereof, did) wilfully misapply and convert to his, the said Stephen A. 
Northway’s, own use, contrary to the form of the statute of the United 
States in such case made and provided, and against the peace and dignity 
of the United States. 


bourte enth coupe. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula,in the division and dlis- 

trict aforesaid, and within the jurisdiction of this court, was then and 
17 there president and agent of a certain national banking association 

to wit, The Second National Bank of Jefferson,” which had there- 
tofore been duly organized and established and was then existing and doing 
business at the village of Jefferson and county of Ashtabula, in the divis- 
ion and district aforesaid, ander the laws of the United States ; and that 
he, the sid Stephen A. Northway, as such president and agent, then and 
there on the date first aforesaid, had and received in and into his posses- 
sion, certain of the moneys and funds of said banking association, of the 
cmount and value of twelve thousand dollars, to wit, certain United States 
notes, commonly called greenbacks, of the amount and value of six thou- 
sand dollars, and certain circulating notes of the United States, of the amount 
and value of six thousand dollars, commonly called national curreney notes, 
and intended to pass and circulate as money, a more particular deseription 
of which said United States notes and cireulating notes aforesaid, respect- 
ively, the erand jurors aforesaid: have not and cannot G1Ve ; and the United 
States notes and circulating notes aforesaid, then and there being the prop- 
erty of said banking association, of @reat value aforesaid, and then and 
there being in the possession of said Stephen A. Northway as such presi- 
dent and agent aforesaid, he, the said Stephen A, Northway, then and there, 
at the village and county aforesaid, in the division and district aforesaid, 
on the said sixteenth day of December, in the year of our Lord one thou- 
sand cight hundred and eighty-two, willfully, unlawfully, and feloniously, 
and with intept to injure said banking association and without the knowl- 
edge and consent thereof, did embezzle, abstract, and wilfully misapply 

and convert to his, the said Stephen A. Northway’s own use, con- 
18 trary to the form of the statute of the United States in such case 

made and provided, and against the peace and dignity of the United 
States, 


lifteenth count, 
And the grand jurors aforesaid, upon their oath aforesaid, do further 


present and find, that the said Stephen A. Northway heretofore, to wit, 
on the sixteenth day of December, in the year of our Lord one thousand 
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eight hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, to 
wit, “ The Second National Bank of Jefferson,” which said) association 
had theretofore been duly organized and established, and was then extst- 
ing and doing business at the village of Jefferson and county of Ashtabula, 
in the division and district aforesaid, under the laws of the United States, 
and that he, the said Stephen A. Northway, so then and there, on the date 
first aforementioned, being president and agent as aforesaid, did then and 
there, at said village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, on said sixteenth day of December, in the vear of 
our Lord one thousand eight hundred and eighty-two, wilfully and unlaw- 
fully and with intent to injure the said association, and without the knowl- 
edge and thereof, pay and cause to be paid to certain: persons, to the 
erand jurors aforesaid unknown, ont of the moneys, funds, and credits then 
and there belonging to the property of said association, the sum of twelve 
thousand dollars, to wit, certain United States notes, comimonty called green- 
backs, of the amount and value of five thousand dollars, and certain cireu- 

lating notes of the United States, commonty called national currency 
19 notes, and intended to pass and circulate as money, of the amount and 

value of five thousand dollars, and certain bills of exchanee of the 
amount and value of two thousand dollars, amore particular description of 
which said United States notes and eireulatine notes and said bills of ex- 
change is to the grand jurors aforesaid unknown, tn the pureliase by him, 
the said Northway, from said unknown persons, for the use, benefit, and ad- 
vantage of himself, the said Stephen A. Northway, of a large number of 
shares of the capital stock of certain stock companies, the further particulars 
of which said purchase and paynient, the names of which said companies, 
the namber of shares, and a more particular’ deseription of which said 
stocks so purchased, and of the moneys, funds, and credits so paid, are to 
the grand jurors aforesaid unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Stephen A. Northway, president and agent as aforesaid, 
In the manner and form, and by the means and for the use and benefit, 
and with the intent and witho it the knowledge and consent aforesaid, cer- 
tain of the moneys, funds, and credits of the natioaal banking associa- 
tion aforesaid, to wit, the certain notes and bills of exchange, respectively, 
aforesaid, of the amount and value aforesaid, wrongfully and unlawfully 
did then and there wilfally misapply, contrary to the form of the statute 
of the United States in sneh case made and provided, and against the 
peace and dignity of the United States. 


Sreteenth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do 

20 further present and find that one Sylvester TL Fuller, late of the 
Village and county, in the division and district aforesaid, heretofore, 

to wit, on the sixteenth day of December, in the vear of our Lord one 
thousand cight hundred and cighty-two, at the county of Ashtabula, in the 
division and district aforesaid, and within the jurisdiction of this court, 
was then and there cashier and agent of a certain national banking associ- 
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ation, to wit, * Phe Second National Bank of Jefferson.” which sid asso- 
elation had theretofore been duly organized and established, and was then 
existing and doing business at the village of Jefferson and eounty of Ash- 
tabula, in the division and district aforesaid, under the laws of the United 
States; and that he, the said Svivester T. Fuller, so then and there, on the date 
first aforementioned, did then and there, at ssid village of Jefferson and 
eounty of Ashtabula, in the division and district aforesaid, on said’ sixteenth 
day of December, in the year of our Lord one thousand eight hundred and 
eighty-two, wilfully, unlawfully, and with intent to injure said association, 
and without the knowledge and consent thereof, pay and cause to be paid 
to certain persons, to the grand jurors aforesaid unknown, out of the 
moneys, funds, and credits then and there belonging to and the property 
of said association, the sum of thirty thousand dollars, to wit, certain 
United States notes, commonly called ereenbacks, of the amount and value 
of twelve thousand dollars, and certain circulating notes of the United 
States, commionty called national bank notes, and intended to pass and cir- 
late as money, of the amount and value of twelve thousand dollars, and 
certain bills of exchanwe of the amount and value of six thousand dol- 

lars, a more particular description of which said United States, 
ai sud circulating notes, and said bills of exchanes, respectively, Is to 

the grand jurors aforesaid unknown, tn the purchase by him, the 
suid Sylvester T. Fuller, from said unknown persons, for the use, benefit, 
and advantage of himself, the said) Fudler, of a large number of shares of 
the capital <tock of eertaim stock COMPADICS, the further particulars ot 
Which said purchase and pavinent, the names of which said companies, the 
nuinber of shares, and a more particular deseription of which said stoek 
so purchased, and of the moneys, funds, and credits so paid, are to the 
erand jurors aforesaid unknown and cannot be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do sav, 
that he, the said Svivester Ty iuller, cashier and agent as aforesaid, inthe 
manner and form and by the means and for the use, beuefit, and advan- 
tage, and with the intent and without the knowledgeand consent aforesaid, 
certain of the moneys, funds and credits of the national banking aforesaid, 
to-wit, the certain notes and bills of exchange aforesaid, wrongtally and 
unlawfully did then and there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being president an bagent of said) association, wilfully, know- 
Ingly. and unlawfally,and with intent to injure aid banking association, 
then and there before the misdemeanor was committed, in manner and 
form aforesaid, to wit, on said) sixteenth dav of Docember, in the vear of 


our Lord one thousand cight hundred and cight-two, at the village and 
county aforesaid, in’ the divirion and district aforesaid, did: aid, 


2° abet, incite, counsel, and procure the said Sylvester T. Fuller, he, 

thesaid Fuller, then and there being cashier and agent as aforesaid, so 
as aforesaid to wrongfully, unlawfally, and wilfally misappiy the said notes 
and bills of exchange, respectively, aforesaid, of the association aforesaid, 
and the misdemeanor aforesaid, im manner and form aforesaid, to do and 
commit, contrary to the form of the statute of the United States in such 
case made and provided, and against the peace and dignity of the United 
States. 
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Sorento nth comnl, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, 
on the sixteenth day of December, in the vear of our Lord one thousand 
elelt hundred and cighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit, “ Phe Seeond National Bank of Jetferson,” which said association 
had theretotore been duly organized and established and was then exist- 
ing and doine business at the village of Jefferson and county of Ashta- 
bula, in the division and distriet aforesaid, under the laws of the United 
States; and that he, the said Stephen A. Northway, so then and there, on 
the date first aforementioned, being president and agent as aforesaid, did 
then and there, at said village of Jefferson and county of Nshtabula, m 
the division and district aforesaid, on said) sixteenth day of December, 
in the year of our Lord one thousand eight hundred and cighty-two, 
wilfully, uniawfully, and feloniousty, and with intent to injure the 
said association, and without the knowledge and consent thereof, 


t 


pay and cause to be paid to certain persons to the grand jurors atore- 
suid unknown, out of the moneys, funds. and credits then and there be- 
longing to and the property of said) association, the sum ef twelve thou- 
sand dollars, tO Wit, eortan Lo nited Stites notes, commonly called rreeci=- 
backs, of the amount and value of five thous:nnd dollars, and certain cir- 
eulatiug notes of the United States, commonly called national curreney 
notes, and intended to pass and. circulate as money, of the amount and 
value of five thousand dollars. and certain bills of exchanee of the amount 
and value of two thousand dollars, a more particular description of which 
said United States notes and circulating notes and said) bills of exchange 
is tothe grand jury aforesaid unknown, in the purchase by him, the said 
Northway, from sad unknown persons and for the use and benefit of him- 
self, the said Northway, of a large number of shares of the capital stock 
of certain stock companies, the further particulars of which said compan- 
ies, the number of shares, and the more particular description of which 
said stock so purchased, and of the monevs, funds, and credits so paid are 
to the grand jurors aforesaid unknown and cannot be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Stephen A. Northway, president and agent as aforesaid, 
in the manner and form, and by the means and for the use and benefit 
and with the intent and without the knowledge and consent aforesaid, 
certain of the moneys, funds, and credits of the national banking asso- 

elation aforesaid, to wit, the certain notes and bills of exchanee, re- 
24 spectively, aforesaid, of said association, of the amount and value 
aforesaid, unlawfully and feloniously did then and there embezzle, 
abstract, and wilfully misapply, contrary to the form of the statute of the 
United States in such case made and provided, and against the peace and 
dignity of the United States. 
hight enth coun, 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Sylvester T. Fuller, late of the village and 
county, in the division and district aforesaid, heretofore, to wit, on the 
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sixteenth day of December, in the year of our Lord one thousand eight 
hundred-and cighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit, 
“The Second National Bank of Jefferson”? which said association had 
theretofore been duly organized and established, and was then existing 
and doing business at the village of Jefferson and county of Ashtabula, 
in the division and district aforesaid, under the laws of the United States ; 
and that he, the said Sylvester T. Fuller, so then and there, on the date 
first aforementioned, being cashier and agent as aforesaid, did then and 
there, at said village of Jefferson and county of Ashtabula, in the divis- 
jon and district aforesaid, on said sixteenth dav of December, in the vear 
ef our Lord one thousand eight hundred and eighty-two, wilfully, un- 
lawfully, and with intent to injure the said association, and without the 

knowledge and consent thereof, pay and cause to be paid to cer- 
25) tain persons to the erand jurors aforesaid unknown, out of the 

monevs, finds, and credits then and there belongine to and the 
property of said) assoc.ation, the sum oof thirty thousand dollars, to wit, 
certian United States notes, commonly called ereenbacks, of the amount 
and value of twelve thousand dollars, and certain cirenlatine notes of the 
Cnrite 7 States, commonly entled hittioniel CuUPye nes hetles, ania tite ndled fi 
pass and cirenlate as money, of the amount and value of twelve thou- 
sand dollars, and certain bills of exchange of the amount and value of 
“Ix thousand dollars, a more particular description of which said) United 
States notes, said eireulatinge notes, and said bills of exchanee, respectively, 
Isto the grand jurors atoressid unknown, in the purchase by him, the 
suid Syivester PL Fuller, from said unknown persons, for the use and 
benefit of himself, the said) Fuller, of a large number of shares of the 
capital stock of certain stock companies, the further particulars of which 
said purchase and payment, the names of which said companies, the num- 
ber of shares, and a more particular description of which said) stoek so 
purchased, and of the moneys, funds, and eredits so paid are to the grand 


jurors aforesaid unknown and cannot be given. 


And so the grand jurors aforesaid, upon their oath aforesaid, do: say that 
he, the said Svlvester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means and for the use and benefit, and with 
the intent and without the knowledge and consent, certain of the moneys, 
finds, and eredits of the national banking association aforesaid, to wit, 
the certain monevs, funds, and credits aforesaid, unlawfully and feloniously 
did then and there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do 

26) further present and find that Stephen A. Northway, late of the 
village and county aforesaid, in the division and district aforesaid, 

he, the said Stephen A. Northway, being then and there president and 
agent of said association, wilfully, unlawfully, and feloniously, and with 
intent to injure the said) banking association, and for the use, benefit, and 
advantage of himself, the said Stephen A. Northway, then and there, be- 
fore the said felony was committed in manner and form aforesaid, to wit, 
on said sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and cighty-two, at the village and county aforesaid, in the 
division and district aforesaid, did aid, abet, incite, counsel, and procure 
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the said Sylvester T. Fuller, he, the said) Fuller, then and there being 
eashier and agent as aforesaid, so as aforesaid to wilfully misapply the said 
moneys, funds, and credits respectively aforesaid, of the association afore- 
said, contrary to the form of the statute of the Uaited States in such case 
made and provided, and against the peace and dignity of the United States. 


Viiv fee nth e pial, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth dav ot December, 11) the Vear ot Our Lord One thousand 
eleht hundred and elohtv-two,at th county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit. * The Second National Bank of Jefferson.’ whieh said association lad 


therectofore been duly organized and established and was then ex- 


24 isting and doing business at the villawe of Jeflerson and county of 


? 


i? district aforesaid. under the laws of 


Ashtabula, in the division sa 
the lL nited States, and that he. thie sd Stephen A. Northway, <O then 
and there, on the date first aforementioned, being president and agent as 
aforesaid, did then anal there, “il ~id V1 acre of Jefferson sic COUNTY ay 
Ashtabula, in the division and district aftoresid, on said sixteenth dav of 
December, in the vear of our Lord one thousand cight hundred and cightyv- 
wo, Wilfully, unlawfully, and with intent to injure said) association and 
without the knowledge and cons hi thereot, pay anc eatise to be pata to 
certain persons to the grand jurors aforesaid unknown, a large sum, to 
Wwit,an amount and sam tosaid grand jurors unknown, out of the moneys, 
funds. and eredit: then enc there beloneime to) nel the Properceyv oft = 
association, In the purchase by him, the said Stephen A. Northway, from 
said unknown persons for the use. benefit, and advantage of himself, the 
sud Stephen A. Northwayv,of a large number of shares of the capital stock 
of certain stoek companies, the further particulars of which said) purchas 
and payment, the names of which said companies, the number of shares, 
and the more particular description of which said stocks so purchased, and 
of the moneys, funds, and credits so paid are to the grand jurors aforesaid 
unknown and cannot be given, 

And so the grand jurors aforesaid, upon their oaths aforesaid, do say 
that he, the said Stephen A. Northway, president and agent as aforesaid, 
in the mannerand form and by the means, and with the intent, and for the 
use, benefit, and advantage, and without the knowledge and consent afore 

sald, the sum and amount aforesaid, of the moneys, funds, and 
28 credits aforesaid, of the association aforesaid, wrongtully and un- 

lawfully did then and there wilfully misapply, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States. 


Twentieth count. 
And the grand jurors aforesaid, upon their oath aforesaid, do fur- 
ther present and find that one Sylvester T. Fuller, late of the village and 


county in the division and district aforesaid, heretofore, to wit, on the six- 
teenth day of December, in the year of our Lord one thousand eight hun- 
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dred and eighty-two, at the county of Ashtabula, in the division and dis- 
trict aforesaid, and within the jurisdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit. 
* "Phe Sceond National Bank of Petterson,” which sail association had there- 
tofore been duly organized and established and was then existing and do- 
Ing business at the village of Jefferson and county of Ashtabula, in’ the 
division and district aforesaid, ander the laws of the United States : and 
that he, the said =\ Ivester PT. Fuller, so then and there, on the date first 
tforementioned, beme cashier and agent as atoresaid, did then and there, 
at said village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, on the sixteenth day of December, in the vear of 
our Lord one thousand cight hundred and cightv-two, wilfully and un- 
lawfully and with intent to injure said association and without the knowl- 
edge and Consent thereof, pay und catise To be pata ti certain persons to 
the grand jurors aforesaid enknown, a large sum, to wit, an amount and 

sume to suid g@rand jurors aforesaid unknown, out of the moneys, 
av fiineds, and eredits then and there belonging to and the property ot 

sud association, in the purchase by him, the said Sylvester TL Ful- 
ler from said unknown persons, for the use, benefit, and advantage of him- 
self, the said Fuller, of a large number of shares of the capital stock of 
certain stoek companies, the further particulars of which said purchase and 
payment, the names of which said companies, the number of shares, and a 
more parucular deseription of which said stocks so purchased and of the 
moneys, funds, and credits so paid, are tothe grand jurors aforesaid an- 
known and eannot be given. 

And so the grand jurors aforesaid, upon oath aforesaid, do say that he, 
the said Svivester PT. Puller, cashier and agent as aforesaid, in the manner 
and form and by the means, and with the mtent,and for the use, benefit, 
and advantage, and without the knowledge and consent aforesaid, the sam 
and amount aforesaid of the moneys, funds, and credits aforesaid, wrong- 
fully and unlawfally did then and there misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
nforesaid, in the division and distriet aforesaid, he, the said Northway, he- 
ne then and there president anil werent of =21d association, unlawfully, 
knowingly, and with mntent to injure said) banking association and for the 
use, benefit, and advantage of himesclt, the said Stephen A. Northway, then 
and there, on said sixteenth dav of December, in the vear of our Lord one 
thousand eight hundred and eightv-two, at the village and county atore- 
suid, in the division and district aforesaid, did aid, abet, ineite, counsel, 
and procure the said Svivester TL buller, he, the said) Fuller, then and 

there being cashier and agent as aforesaid, so as aforesaid to wilfully 
30 misapply the said sum and amount aforesaid, of the monevs, funds, 

anc eredits, respectively, aforesaid of the association aforesaid, cCon- 
trary to the form of the statute of the United States in such ease made and 
provided, and against the peace and dignity of the United States. 


Twenty-first count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the sixteenth day of December, in the year of our Tord one thousand eight 
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hundred and cighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there president and agent of a certain national banking association, to wit, 
“The Second National Bank of Jefferson,” which said association had 
theretofore been duly organized and established and was then existing and 
doing business at the village of Jefferson and county of Ashtabula, in the 
division and district aforesaid, under the laws of the United States; and 
that he, the said Stephen A. Northway, so then and there, on the date first 
aforementioned, being president and agent as aforesaid, did then and there, 
at said village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said sixteenth day of December, in the vear of our 
Lord one thousand eight hundred and cighty-two, unlawfully and feloni- 
ously, and with intent to injure said association, and without the knowledge 
and consent thereof, pay and cause to be paid to certain persons to the grand 
jurors aforesaid unknown a laree sum, to wit, and amount and sum to said 
erand- jurors unknown, out of the moneys, tunds, and credits then and 

3] there belonging to and the property of said association, in the pur- 
chase by him, the said) Stephen A. Northway, from said unknown 
PeCrsolls, hoor the tise, benetit. and HAVE tae af linn lf. the =a Stephen A. 


Northway, of a are nua lye rool shies of thi capital stock of cortam stock 
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companies, the further particulars of which said purchase and payment, the 
names of sald COORD PLLTOs, the number of shares, and the more particular 
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and credits so paid, are to the grand jurors aforesaid unknown and eamnot 
be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, tlie sud Scephen A. Northway, por ~ident anal avent as aforesaid, 
in the manner and form and by the means, and with the intent, for the 
use, benefit and advantage, and without the knowledge and consent afore- 
suid, the sum and amounts aforesaid, of the monevs, funds. and credits 
aforesaid, of the association aforesaid, unlawtully and felonionsly did then 
and there wilfully misapply, contrary to the form of the statute of the 
United States in such case made and provided, and against the peace and 
dignity of the United States. 

Dive nty-second counl, 

And the grand jurors aforesaid, upon their oath, aforesaid, do further 
present and find that one Sylvester T. Fuller, late of the village and 
county In the division and district: aforesaid, heretofore, to wit, on the 
sixteenth day of Decembe: “nthe year of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then 
and there cashier and agent ofa certain national banking associa- 
tion to wit, “The Second National Bank of Jefferson,” whieh said 
association had theretofore been duly organized and established) and was 
then existing and doing business at the village of Jefferson and county of 
Ashtabula, in the division and district aforesaid, under the laws of the 
United States ; and that he, the said Svivester T. Fuller, so then and there, 
on the date first aforementioned, being cashier and agent as aforesaid, did 
then and there, at said village of Jefferson and county of Ashtabula, in 


+e 
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the division and district aforesaid, on the sixteenth day of December in 
the vear of our Lord one thousand eight hundred and eighty-two, wil- 
fully, unlawfully and feloniously, and with intent to injure said association, 
and without the knowledge and consent thereof, pay and cause to be paid 
to certain) persons to the grand jurors aforesaid unknown, a large sum, 
to wit, an amount and sum to said grand jurors aforesaid unknown out 
of the moneys, funds, and credits then and there belonging to and the 
property of said association, tn the purchase by him, the said Sylvester T, 
aller, from said unknown persons, for the use, benefit, and advantage of 
himself, thi =a eudler, of si laree nipiber of shares ot the capital stoek 
of certain stock companies, the further particulars of which said purchase 
and pavinent, the names of which said companies, the number of shares, 
and a more particular deseription of which said) stocks so purchased and 
of the moneys, funds, and creilits so paid are to the grand jurors atore- 
said unknown and cannot be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say, 
that he, the said Svivester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and with the intent, and for 
the use, benetit, and wdvantave, and without the knowledge snd eon- 


* « 
w™~ 
* « 
— 


sent tforesaid, certain of the monevs, funds, and credits, to wit, the 
sumoand amount aforesaid, of the association aforesaid, unlawfully and 
feloniousiv did then and there wilfully misapply. | 
And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Northway, 
being then and there president and agent of said association, unlawfully, 
knowingly, and felontously, and with intent to injare said) banking asso- 
ciation, then and there, on said sixteenth day of December, in thi vear of 
our Lord one thousand cight hundred and cighty-two, at the village and 
county aforesaid, in the division and district atoresaid, did aid, abet, incite, 
eounsel, and procure the said Svivester PT. Fuller, the said Fuller then and 
there being cashier and agent as aforesaid, so as aforesaid to wilfully mis- 
apply the said sam of the moneys, funds, and credits, respectively, of the 
assoceltion aforesaid, COnTPATY tt the form of the <tatute of the lL nited 
States In such case made and provided, and against the peace and dignity 


of the Lo anite db Stites. 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 


present and find that the said) Stephen A. Northway, heretofore, to wit, 
on the sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and eightv-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 

and there president and agent of a certain national banking asso- 


34 clition,. to wit, “ The Second National Bank of Jefferson?’ whieh 
said association had theretofore been duly organized and estab- 
lished, and was then existing and doing business at the village of Jefferson 


and county of Ashtabula. in the division and district aforesaid, under the 
laws of the United States: and that he. the said Stephen A. Northway, so 
then and there,on the date first aforementioned, being president and agent 
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as aforesaid, then and there, at the village of Jefferson and county of 
Ashtabula, in the division and district aforesaid, on said) sixteenth day of 
December, In the vear of our Lord one thousand ejoht hundred and elohty- 


two, wilfully and unlawfully, and with intent to injure the said associa- 
tion, and without the knowledge and consent thereof, and for the use, ben- 

efit, and advantage of himself) the said) Northway, did invest and cause 
to be invested a large sum of money, the amount and value of which ts : 
to the grand jurors aforesaid unknown, of the moneys and funds then and : 
there belonging to and the property of suid association, Ina large number . 

ot shares of the capital =toclk of certain COMPANICs | the further particn- S 


lars of whieh said investment. the names of whieh said COMpAnles, the did 
number of shares, and a more particular description of which said stocks, , 


‘ 


and of the monevs and funds respectiy ly aforesaid. and of the names of 


lh whom the said monevs and funds were so tnvested, are 


the persons wit 
LO the @rand jUPOrS nforesaid) daknown and cannot be eiven., 
. 7 > . } * ,? . 
And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the sid Stephen A. Northway, president and agent as aforesaid, in the 
: ee oe tee \ Cou = = 
manner ana form and bv the means, and for the use, beneht, and CaVAnLAe, 
; +i i On bat , 
ana with the mtent and without thre knowled@e anc consent abore- 
a ; = ' ' ie 
45 sud, Certain of} t hie mOonevs “nd funds of the natlomal Dank ino aussO- 


,* 


elation aforesaid, to wit, the certain stm of monevs and funds, it 


— 
“A 
tee 


spectively, aforesiid., of the am senen “nie \ carlin dioresalad., Wrone , 
unlawfully did then and there wilfully misapply, contrary to the statute 

of the United States in such Case made and prov ided, anil Aouinst the peace 
and dienity of the United States, j 


And the 


. ‘ } a i ‘ | , > . j t 
present and final tlist one Svivester I. ruiier. date of the Village and coun- 7 o 
; 4 


erand jurors aforesaid, upon their oath aforesaid, do further | 


tv. in the division and district aforesaid. heretofore. to wit. on the sixteenth 


dav or December, in the vear of our Lord one thousand ereht hundred 
and cightv-two, at the county of Ashtabula, i the division and district H 
aforesaid, and within the jurisdiction of this court, was then and there 
eashier and agent of a certain national banking association to wit. “ The | 
Second Nationzl Bank of Jett rson, WW Tor =U association had theretofore | 
been dulv organized and established and was then existing and doine busi- 
ness at the village of Jefferson, and county of Ashtabula, in the division ' 
and district aforesaid uni rthe laws On] the L nited Stites : ana threat he, 
the said Svivester Ty. Fuller, so then and there, on the date first aftoremen- } 
tioned, being cashier and agent as aforesaid, then and there at said villaee 4 
lea. 1 the division anal district afore- i * 


of Jefferson and county of Ashtabu 
i 


(1) snuid sixteenth day of Decen by rs iT the vear of our Lord Ole 


thousand cight hundred and eighty two, wilfully and unlawtully and with 
Intent to injure the -ud association, and without the know lode and 


36 consent thereof, and for the use, benefit, and advantaee of himsel| 
the Seid hulle r, did invest and Cause to be invested il large Stn} ot 
a . ; ° . . . } 
money, the amount and value of which is to the erand jurors aforesaid F 


unknown, out of the moneys and funds then and there beloneine to and 
the property of said association, in a large number of shares of the capital 
stock of certain companies ; the further particulars of which said invest- 
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a large sim of money, the amount and value of which is to the grand 
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ment, the Hetiaes of which said stock, and the description of the moneys and 
funds, respectively, aforesaid, and of the names of the persons with whom 
the said moneys and funds were so invested, are to the grand jurors afore- 
said unknown and eannot be eiven. 

And so the grand Jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Sylvester TY Iuller, cashier and agent as aforesaid, in 
the manner and form and by the means, and for the use, benefit, and ad- 
vantage, and with the intent and without the knowledee and consent afore- 
said, certain of the monevs and funds of the national banking association 
aforesaid, to wit, the certain said sum of the moneys and funds respectively 
aforesiud, of the amount and value aforesaid, wrongfully and unlawfully, 
did then and there wilfully misapply, contrary to the statute of the United 
Siates in such case made and provided, and against the peace and dignity 
of the [ nitedt States, 

And the erand. jurors aforesaid, pon ther oath atoresnid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district ator sud, he, the said Stephen As 
Northway, bere then ania there president and avent of said association, 

unlawfully, knowingly, and with intent to injure said banking asso- 
4 elation, anc for the use, benefit, and advantage of himself, the said 

Stephen A. Northway, then and there, on said sixteenth day of De- 
eember, inthe vear of our Lord one thousand eight hundred and eighty- 
two, at the village and county aforesaid, in the division and district atore- 
sd, did aid, abet, incite, counsel, and procure the said Svivester T. Fuller, 
he. the <1d iuidler, thep “nd there bere eashrer and werent as aforesaid, 
soo as aforesaid) to wilfully misapply the said sum and amount of the 
moneys and funds respectively aforesaid, of the association aforesaid, con- 
trary to the form of the statute of the United States in such case made and 
Pron Tar dd. canned AGHINSt the peadee and dignity of the United States, 


a” . + 7 j 
Liventy-fitth COMaae, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 


i* | s , ' ai on : y ° Pe: 
present and find that the said Stephen A. Northway heretofore, to wit, on 
the ~<EXtecny ciayo«f December. mn fie vearr ob Our Lord one thousand ewhet 
hundred) and erehtv-two, at the county of Asitabula, mm the diviston and 


° . A . : « . . '* . ’ . ’ 
district aforesaid, and within the jurisdiction of this court, was then and 


} . | . Pat. : = ee He. Senet : . -s 

there pPrestaenl nicl avent of a certain national ban Line association, To WIE, 

crm} . % : 3 ) ; a La oe : sont | 
Phe Seeond National Bank of Jefferson.” which said) association hiv. 


theretofore, been duly organized and cstablished, and was then existing and 
doing business at the village of Jetlerson and county of Ashtabulain the di- 
vision sel district aforesaid, under the laws of the Lnited States: and that 
he, the “id Stephen A. Northway, =) thon and thr re, on the diate first 
aforementioned, bere president and agent as aforesnid, then and there at 
said village of Jefferson and county of Ashtabula, in the division and dis- 

trict aforesaid, on said sixteenth dav of December, in the vear of our 
38 Lord one thousand eight hundred and cightv-two, unlawfully 

and feloniously and with intent to injare the said) association and 
without the knowledee and consent thereof, and for the use, benefit, and ad- 
vantage of himself, the said Northway, did invest and cause to be invested 


et no ere 
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jurors aforesaid unknown, of the moneys and funds then and there belong- 


ing to and the property of said association, ina large number of shares of 


the capital stock of certain companies, the further particulars of which said 
investment, the names of which said companies, the number of shares, and 
amore particular description of which said stocks and of the monevs and 
funds respectively aforesaid, and of the names of the persons with whom 
the said moneys and funds were so invested, are to the grand jurors atore- 
said unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Stephen A. Northway, president and agent as aforesaid, in 
the manner and form and by the means, and for the use, benefit, and ad- 
vantage, and with the intent and without the knowledge and consent afore- 
said, certain of the moneys and funds of the national banking assoclation, 
to wit, the certain sid sum of the moneys and funds respectively sforesaid, 
of the amount and value aforesaid, unlawfully and feloniously, did then 
and there embezzle, abstract, and wilfully misapply, contrary to the form 
of the statute of the United States in such case made and provided, and 
against the peace and dignity of the United States. 


| , 9 ° ; ; 
Sty Die hil y-siuth Coupe. 


\nd the grand jurors aforesaid, upon their oath aforesaid, do further 
present and tineds thrat Ohne Svivester 1. lvuller, leat ot the Village and 
county in the division and district aforesaid, heretofore, to wit, on the 
sixteenth day of December, in the vear of our Lord one thousand eight 
hundred and cighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit, 
“The Seeond National Bank of Jefferson,” which said association had 
theretofore been duly organized and established and was then existing and 
doing business at the village of Jefferson and county of Ashtabula, in the 
division and district, under the laws of the United States; and that he, the 
said Sylvester T. Fuller, so then and there at the village of Jeflerson and 
county of Ashtabula, in the division and district aforesaid, on said six- 
teenth day of December, in the year of our Lord one thousand eight hun- 
dred and eighty-two, unlawfully and felontously, and with intent to injure 
the said association, and without the knowledge and consent thereof, and 
for the use, benefit, and advantage of one Stephen A. Northway, one Henry 
L. St. John, and of himself, the said Svivester TL Fuller, did invest and 
cause to be invested a large sum of money, the amount and value of which 
is to the grand jurors aforesaid unknown, of the moneys and funds then 
and there belonging to and the property of said association, ina large num- 
ber of shares of the capital stock of certain companies, the further particu- 

lars of which said investment, the names of which said companies, the 

40 number of shares, and a more particular description of which said 
stocks and of the moneys and funds respeetively aforesaid, and of 

the names of the persons with whom the said moneys and funds were so 
invested, are to the grand jurors aforesaid unknown and cannot be given, 
And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Svivester T. Fuller, cashier and agent as aforesaid, in the 
mannerand form and by the means, and for the use, benefit, and advantage, 
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and with the intent, and without the knowledge and consent aforesaid, cer- 
tain of the moneys and funds of the national banking association to wit, 
the certain sum of the moneys and funds respectively aforesaid, of the 
amount and value aforesaid, unlawtully and feloniously did then and there 
embezzle, abstract, and wilfully nisapply. . 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said) Northway, 
beme then and there president and agent of said association, unlawtually, 
knowingly, and feloniousty, and with the intent to injure the said associa- 
tion, then and there, ou said sixteenth day of December, in the vear of our 
Lord one thousand eight hundred and eieghty-two, at the village and county 
aforesaid, in the division and distriet afores:id, did) aid, abet, ineite, coun- 
sel, and procure the said Svivester T. Fuller, he, the said Teuller, then and 
there being cashier and agent as aforesaid, so as aforesaid to embezzle, ab- 
stract, and) wilfully misapply the said sum of the moneys and funds re- 

spectively aforesaid, contrary to the form of the statute of the 
| United States in such case made and provided, and against the peace 
snd dignity of the United States. 


Direnty-serenth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and tind that the said Stephen A. Northway, heretofore, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there president and agent of a certain national banking association, to wit, 
“The Second National Bank of Jetferson,” whieh said association had there- 
tofore been duly organized and established, and was then existing and do- 
Ing business at the village of Jefferson and county of Ashtabula in the 
division and district aforesaid, under the Iuws of the United States; and 
that he, the said Stephen A. Northway, so then and there, on the date first 
aforementioned, being president and agent as aforesaid, then and there at 
said village of Jefferson and connty of Ashtabula, in the division and dis- 
trict aforesaid, on said sixteenth dav of December, in the vear of our Lord 
one thousand cight hundred and eighty-two, wilfully and unlawfully, and 
with intent to injure the said association, and without the knowledge and 
eonsent thereof, and for the use, benefit, and advantage of himself, said 
Northway, did invest and cause to be invested a large sum, to wit, twelve 
thousand dollars of the moneys and funds then and there belonging to and 

the property oft sud assochition, in) il large number of shares oft the 
42 capital stock of certain stock compantes, the further particulars of 

which said companies, the number of shares, and a more particular 
description of which said stocks, and of the moneys and funds respectively 
aforesaid, and of the names of the persons with whom the said moneys and 
funds were so invested, are to the grand jurors aforesaid unknown and 
cCanbot be vIVen, 

And sothe grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Stephen A. Northway, president and agent as aforesaid, in 
the manner and form and by the means, and for the use, benefit, and ad- 
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vantage, and with the intent, and without the knowledge and consent 
aforesaid, certain of the moneys and funds of the national banking asso- 
elation aforesaid, to-wit, the certain sum of moneys and funds respect- 
ively aforesaid, of the amount and value aforesaid, wrongfully and un- 
lawfully did then and there wilfully misapply, contrary to the form of the 
statute of the United States in’ such case made and provided, and against 
the peace and dignity of the United States. 


Tirentu-e ighth CoH nf. 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 
present and find that one Sylvester T. Tuller, late of the village and 
county, in the division and district aforesaid, heretofore, to wit, on the 
sixteenth day ot December, 1 the vear ot aur Lord One thousnana eleht 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 

there president and agent of a certain national banking association, 
43 to wit, “The Second National Bank of Jetlerson,” which said asso- 

ciation had theretofore been duly organized and established, and 
was then existing and doing business at the village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, under the laws of the 
United States; and that he, the said Sylvester T. Fuller, so then and there, 
on the date first aforementioned, being cashier and agent as aforesaid, then 
and there, at said village of Jefferson and county of Ashtabula, in’ the 
division and distiict aforesaid, on said sixteenth day of December, in the 
year of our Lord one thousand eight hundred and eighty-two, wilfully 
and unlawfully, and with intent to injure the said association, and without 
the knowledge and consent thereof, and for the use, benetit, and advantage 
of himself, said Ifuller, did invest and cause to be invested a large sum, 
to wit, thirty thousand dollars of the moneys and funds then and there 


belonging to and the property of said association, in a large number of 
shares of the capital stock of certain companies, the further particulars of 


which said investment, the names of which said companies, the number 


of shares, and a more particulars description of which said stoeks, and of 


the moneys and funds respectively aforesaid, and of the names of the 
persons with whom the said moneys and funds were so invested, are to the 
grand jurors aforesaid unknown and cannot be @iven., 

And so the grand jurors aforesaid, upon their oath aforesaid, do say, 
that he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advant- 
age, and with the intent, and without the knowledge and consent atore- 

said, certain of the moneys and funds of the national banking asso- 
44 clation aforesaid, to w.t, the certain sum of the moneys and funds, 

respectively, aforesaid of the amount and value aforesaid, wrong- 
fully and unlawfully did then and there wilfully misapply, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States, 

And the grand jurors aforesaid, upon their oath aforesaid, do turther 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A, 


Northway, being then and there president and agent of said association, 
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unlawfully, knowingly, and ftelomously, and with intent to injure. said 
banking association, and for the use, benefit, and advantage of himself, the 
said Stephen A. Northway, then and there, on said sixteenth day of Decem- 
ber, in the vear of our Lord one thousand eight handred and cightv-two, 
at the village and county aforesaid, in the division and district aforesaid, 
did aid, abet, ineite, counsel, and procure the said Sylvester T. Fuller, he, 
the said Fuller, then and there being cashier and agent as aforesaid, so as 
aforesaid to wilfully misapply the said sum) of moneys and funds respect- 
ivelv aforesaid, of the association aforesaid, contrary to the form of the 
statute of the United States in such case made and provided, and against 
the peace and dignity of the United States. 


Lier niy-jpanth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Svlvester T. fuller heretofore, to wit, on the six- 
teenth day of December, in the vear of our Lord one thousand eight 
1 handred and cightv-two, at the county of Ashtabule, in the divis- 
ion and district aforesaid, and within the jurisdiction of this court, 
was then and there cashier and agent of a certain national banking asso- 
clation, to wit, “ Phe Second National Bank of Jefferson,” which said as- 
sociation had theretofore been duly organized and established, and was 
then existing and doing business at the village of Jefferson and county of 
Ashtabula, in the division and district aforesaid, under the laws of the 
United States ; and that he, the said Svlvester T. Fuller, so then and there, 
on the date first aforementioned, being cashier and agent as aforesaid, then 
and there at said village of Jefferson and county of Ashtabula, in the di- 
vision and district aforesaid, on said) sixteenth day of December, in the 
year of our Lord one thousand eight hundred and eighty-two, wilfully, 
unlawfully, and feloniously, and with intent to injure the said association, 
and without the knowledge and consent thereof, and for the use, benefit, 
and advantage of himself, the said) Fuller, did invest and cause to be in- 
vested a large sum, to wit, thirty thousand dollars of the moneys and funds 
then and there belonging to and the property of said association, tna large 
number of shares of the capital stock of certain companies, the further 
particulars of which said investment, the names of which said companies, 
the number of shares, and a more particular description of which said 
stocks, and of the moneys and funds, respectively, aforesaid, and of the 
names of the persons with whom the said moneys and funds were so in- 
vested, are to the grand jurors aforesaid unknown and cannot be given. 
And so the grand jurors aforesaid, upon their oath aforesaid, do 
46 say that he, the said Sylvester T. Fuller, cashier and agent as 
aforesaid, in the manner and form and by the means, and for the use, 
benefit, and advantage, and with the intent, and without the knowledge and 
consent aforesaid, certain of the moneys and funds of the national banking 
association aforesaid, to wit, the certain sum of the moneys and funds 
respectively aforesaid of the amount and value aforesaid, unlawfully and 
feloniously did then and there wilfully nusapply. 
And the grand jurors aforesaid, upon their oath aforesaid do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A, 
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Northway, being then and there president and agent of said) association, 
unlawfully, knowingly and feloniously, and with intent to imjare said 
banking association, and for the use, benefit, and advantage of himself, the 
said Stephen A. Northway, then and there, on said sixteenth day of De- 
cember, in the vear of our Lord one thousand cight hundred and cighty- 
two, at the village and county aforesaid, in the division and district afore- 
said, did aid, abet, incite, counsel, and procure the said Sylvester TP. Fuller, 
he, the said Svivester T. Fuller then and there being cashier and agent is 
aforesaid, so as aforesaid to wilfully misapply the said sum of the moneys 
and funds respectively aforesaid of the association aforesaid, contrary to 
the form of the statute of the United States in such case made and pro- 
vided, and against the peace and dignity of the United States. 


Thirtieth count. 
And the grand jurors aforesaid, upon their oath aforesaid, do 


47 further present and find that the said Stephen A. Northway here- 
tofore, to wit, Oli the sixteenth day of December, in the vear Of our 


Lord one thousand cight hundred and eighty-two, at the county of 


Ashtabula, in the division and district aforesaid, and within the jurcsdic- 
tion of this court, was then and there president and agent of a certain 
national banking association, to wit, “The Second National Bank of Jetfer- 
son,” which said association had theretofore been duly organized and es- 
tablished and was then existing and doing business at the village of Jeffer- 
son and county of Ashtabula, in the division and district aforesaid, under 
the laws of the United States ; and that he, the said Stephen A. Northway, 
so then and there, on the date first aforementioned, being president and 
agent as aforesaid, did then and there, at said village of Jefferson and 
county of Ashtabula, in the division and district aforesaid, on said sixteenth 
day of December, in the vear of our Lord one thousand cieht hundred and 
eightyv-two, wilfully and unlawfully, and with intent to injure said associa- 
tion, and without the knowledge and consent thereof, and for the use, 
benefit. and advantage of himself, the said Stephen A. Northway, and one 
Sylvester T. Fuller and one Henry L. St. John, invest and cause to be 
invested a large sum, to wit, twelve thousand dollars of the moneys, funds, 
and credits then and there belonging to and the property of said associa- 
tion, in so-called options and margins on a large number of shares of the 
stock of certain companies, the further particulars of which said) invest- 
ment, the names of which said companies, the number of shares, and the 
more particular description of which said stocks and of the said so-called 


margins, and of the moneys, funds, and credits so invested, and of 


48 the names of the said persons to whom the said moneys, funds, and 
credits were so Invested, are to the grand jurors aforesaid unknown 
and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Stephen A. Northway, president and agent as aforesaid, in 
the manner and form and by the means, and for the use, benefit, and ad- 
vantage, and with the intent, and without the knowledge and consent afore- 
said, certain of the moneys, funds, and credits of the said association, to wit, 


the certain sum of the moneys, funds, and credits respectively aforesaid, of 


the amount and value aforesaid, wrongfully and unlawfully, did then and 
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there wilfully musapply, contrary to the form of the statute of the United 
States in such case made and provided, and against the peace and dignity 
of the United States, 


Th ir u-firnt eo ni. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svivester T. Tuller, late of the village and county, 
in the iviston sual district aforesaid, heretofore, to Wit, on} the sixteenth 
day of December, in the vear of our Lord one thousand cight hundred 
and cightyv-two, at the county of Ashtabula, in the division and district 
aforesaid, and within the jurisdiction of this court, was then and there 
eashier and agent of a certain national banking association, to wit, * The 
Second National Bank of Jefferson,” which said bank had theretofore been 
duly organized and established, and was then existing and doing business 
at the village of Jefferson and county of Ashtabula, in the division and 

district atoresaid, under the laws of the United States; and that 
49 he, the said Svlvester T. uller, so then and there, on the date first 

aforementioned, being cashier and agent as aforesaid, did then and 
there, at said village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, on said sixteenth day of December, in the vear of 
our Lord one thousand eight hundred and eighty-two, wilfully, unlaw- 
fuliv, and feloniously, and with intent to injure the said association, and 
without the knowledge and consent thereof, and for the use, benefit, and 
advantage of one Stephen A. Northway, one Henry LL. St. John, and of 
himself, the said Sylvester TL Fuller, invest and cause to be invested a 
certain sum, to wit, thirty thousand dollars of the moneys, funds, and 
eredits then and there belonging to and the property of said association, 
in options and margins on a large number of shares of the stock of certain 
companies, the further particulars of which said investment, the names of 
which said) companies, the number of shares, and a more particular de- 
scription of which said stocks, and of the said options and ‘margins, and 
of the moneys, funds, and credits so invested, and of the names of said 
persons with whom the said moneys, funds, and credits were so Invested, 
are to the grand jurors aforesaid unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the Svivester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benetit, and adyvan- 
tage, and with the intent, and without the knowledge and consent atoresaid, 
certain of the moneys, finds, and credits of said) association, to wit, the 
certain moneys, funds, and credits respectively aforesaid, of the amount 
and value aforesaid, unlawfully and feloniously, did) then and there wil- 

fully misapply. 
50 And the grand jurors aforesaid, upon their oath aforesaid, do 

further present and find that Stephen A. Northway, late of the 
village and county, in the division and district aforesaid, he, the said North- 
way, being then and there president and agent of said association, unlaw- 
fully, knowingly, and telomioeusly, and with intent to injure said association, 
and for the use, benefit, and advantage of himsclf, the said Northway, then 
and there, on said sixteenth dav of December, in the vear of our Lord 
one thousand eight hundred and eightv-two, at the village and county 


26 THE UNITED STATES VS. NORTITWAY. 


aforesaid, in thedivision and district aforesaid, did aid, abet, incite, counsel, 
and procure the said Svlvester T. Fuller. he, the said Fuller, then and there 
being cashier and agent as aforesaid, so as aforesaid to wilfully misapply 
the said moneys, funds, and credits respectively aforesaid, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States. 


a 7 . 
Lhirty-se cond eons, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway, heretofore, to wit, 
on the sixteenth day of December, in the year of our Lord one thousand 
eight hundred and cighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit. “The Second National Bank of Jefferson,” which said bank had 

theretofore been duly organized and established, and was then exist- 
5] ing and doing business at the village of Jefferson, and eounty of 

Ashtabula, in the division and distriet aforesaid, under the laws of 
the United States ; and that he, sid Stephen A. Northway, so then and 
there, on the date first aforementioned, being president and agent as atore- 
said, did then and there, at said village of Jefferson and county of Ash- 
tabula, in the division and district aforesaid, on said sixteenth day of 
December, in the yearof our Lord one thousand eight hundred and eighty- 
two, wilfully, unlawfully, and feloniously, and with intent to injure the 
said association, and without the knowledge and consent thereof, and for 
the use, benefit, and advantage of himself, the said Stephen A. Northway, 
invest and cause to be invested a large sum, to wit, twelve thousand dol- 
lars of the moneys, funds,and credits then and there belonging to and the 
property of said association, In margins and a large number of shares of 
certain stock companies, the further particulars of which said investment 
and the names of which said companies, the number of shares, and a more 
particular deseription of which said stocks and of the said) margins and 
of the moneys, funds, and credits so invested, and of the names of) said 
persons with whom the said moneys, funds, and credits were so invested, 
are to the grand jurors aforesaid unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Stephen A. Northway, president and agent aforesaid, in 
the manner and form and by the means, and for the use, benefit, and ad- 
vantage, and with the intent, and without the knowledge and consent afore- 
said, certain of the moneys, funds, and credits of said association, to wit, 

the certain sum of the moneys, funds, and credits respectively afore- 
52 said, of tne amount and value aforesaid, unlawfully and feloniously, 

did then and there wilfully misapply, contrary to the form of the 
statute of the United States in such case made and provided, and against 
the peace and dignity of the United States. 


Thirty-third count, 
And the grand jurors aforesaid, upon their oath atoresaid, do further 


present and find that one Sylvester T. Fuller, late of the village and eounty, 
in the division and district aforesaid, heretofore, to wit, on the sixteenth 
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day of December, in the vear of our Lord one thousand eight hundred 
and cighty-two, at the county of Ashtabula, in the division and district 
aforesaid, and within the jurisdiction of this court, was then and there 
cashier and agent of a certain national bankine association, to wit, “ The 
Second National Bank of Jefferson,” which said association had thereto- 
fore been daly organized and established, and was then existing and doing 
business at the village of Jefferson and county of Ashtabula, in the divis- 
ion and district aforesaid, under the laws of the United States: and that he, 
the said Svivester ¢¥ leadler, <0 then and there, on the date first aforemen- 
tioned, being cashier and agent as aforesaid, then and there, at said village 
of Jefferson and county of Ashtabula, in the division and district afore- 
said, on said sixteenth day of December, in the vear of our Lord one thou- 
sand eight hundred and eighty-two, wilfally and unlawfully and with m- 
tent to injure the said association, and without the knowledge and consent 

thereof, and for the use, benefit, and advantage of himself, said Ful- 
ses ler, did invest and cause to be invesyed a large sum, to wit, thirty 

thousand dollars of the monevs and funds then and there belonging 
to and the property of said association, in margins ona large number of 
shares of the capital stock of certain companies, the further particulars of 
which said investment, the names of which said companies, the number of 
shares, and a more particular description of which said stocks, and of the 
moneys and funds respectively afores:id, and of the names of the persons 
with whom the said moneys and funds were so invested, are to the grand 
jurors aforesaid unknown and cannot be given. 

And so the grand ‘urors aforesaid, upon their oath aforesaid, do say 
that he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benetit, and advantage, 
and with the intent, and without the knowledge and consent aforesaid, cer- 
tain of the moneys and funds of the national banking association afore- 
said, to wit, the certain sum of the moneys and funds respectively afore- 
said, of the amount and value aforesaid, wrongfully and unlawfully did 
then and there wilfully misapply, contrary to the form of the statute of 
the Unitea States in such case made and provided, and against the peace 
and dignity of the United States. | 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 
unlawtully, knowingly, and wilfully, and with intent to injure said bank- 

Ing association, then and there, on said sixteenth day of December, 
D4 in the vear of our Lord, one thousand eight hundred and eighty- 

two, at the village and) county aforesaid, in the division and dis- 
trict aforesaid, did aid, abet, incite, counsel, and procure the said Svivester 
T. Fullet, he, the said Fuller, then and there being cashier and agent as 
aforesaid, so as aforesaid, to wilfully misapply the said sum of the moneys 
and funds respectively aforesaid, of the association aforesaid, contrary to 
the form of the statute of the United States in srch ease made and pro- 
vided, and against the peace and dignity of the United States. 


Th irty-fourth eomnt, 


And the grand jurors aforesaid, upon thetr oath aforesaid, do further 
present and find that the said Stephen A. Northway, heretofore, to wit, On 
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the sixteenth dav of December, in the vear of our Lord one thousand 
eieht hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, to 
wit, * The Seeond National Bank of Jefferson.” which said association had 
theretofore been duly organized and established, and was then existing 
and doing business at the village of Jefferson and county of Ashtabula, in 
the division anc district aforesaid, under the laws of the Uo anite d States : 
and that he, the said Stephen A. Northway,so toen and there, on the date 

first aforementioned, beme president and agent as aforesaid, did 
5d then and there, at said village of Jefferson and county of Ashtabula, 

in) the division ana district aforesaid, and that hie : lhe said Stephen 
A. Northway, NO then aiid lhere, Oit tlie este first afore mentioned, hye LNG 
preside nt and age yt (IN aforesaid, did then and there. at said village of 
Jefferson and county of Ashtabula, in the division and district afore said, on 
said sixteenth day of December, in the year of our Lord one thousand 
elght hundred and cighty-two, unlawfully and feloniously, and with intent 
to injure the said association, and without the knowledge and consent 
thereof, and for the use, benefit, and advantage of himself, the said) Ste- 
phen A. Northway, and one Sylvester T. Fuller and one Henry [. St. 
John, invest and cause to be invested a large sum, to wit, twelve thou- 
sand dollars of the moneys, funds, and credits then and there belonging 
to and the property of said association in options on a large number of 
shares of the stock of certain companies, the further particulars of which 
said investment, the names of which said companies, the number of shares, 
and the more particular description of which said stocks, and of the said 
options, and of the monevs, funds, and credits so invested, and of the 
names of the said persons with whom the said moneys, funds, and credits 
were so Invested, are to the grand jurors aforesaid unknown and cannot 
be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Stephen A. Northway, president and agent as aforesaid, 
in the manner anf form and by the means, and for the use, benefit, and 
advantage, and with the intent, and without the knowledge and consent 
aforesaid, certain of the moneys, funds, and credits of the said association, 

to wit, the certain sum of the moneys, funds, and credits respect. 
56 ively aforesaid, of the amount and value aforesaid, unlawfully and 

feloniously, did then and there wilfully misapply, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States, 


Thirty-fifth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway, heretofore, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand cight 
hundred and cighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there president ans agent of a certain national banking association, to wit, 
“The Second National Bank of Jefferson,” which said association had there- 
tofore been duly organized and established, and was then existing and 
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doing business at the village of Jefferson and county of Ashtabula, in the. 
division and district aforesaid, under the laws of the United States; and 
that he, the said Stephen A. Northway, so then and there, on the date first 
aforementioned, being president and agent as aforesaid, then and there, at 
said village of Jefferson and county of Ashtabula, in the division and 
district atoresaid, on said sixteenth day of December, in the year of our 
Lord one thousand eight hundred and cighty-two, wilfully, unlawfully, 

and with intent to injure the said) association, and without the 
7 knowledge and consent thereof, and for the use, benetit, and ad- 

vantage of one Sylvester T. Puller, did use and eause te be used, 
In aomanner to the grand jurors wforesaid unknown, a large sum of money, 
the amount and value of which is to the grand jurors aforesaid unknown, 
of the moneys and tunds then and there belonging to and the property of 
sud associition, the further particulars of which said use, and the deserip- 


tion of the moneys and funds respectively aforesaid, ar’ to the grand jurors 


— © 


aforesaid unknown and cannot be wiven. 
And so the grand jurors aforesaid, upon their oath aforesaid, do sav that 
he, the said Stephen A. Northway, president and agent as aforesiid, in the 
mamner and form and by the means, and for the use, benetit, and advan- 
fave, and with the Intent, and without the know ledwe and consent aforesaid, 
certain of the monevs and funds of the national banking association, to 
wit, the certamm moneys and funds respectively aforesaid, of the amount 
and value aforesaid, wrongtully did then and there wilfully misapply, con- 
“ Crary to the form ot the statute of the United States in such case made 
= nicl provided, and avalhist the preatce cine! dignity crf the lL nited states. 


Thirty-sivth count. 

And the grand jurors atoresaid, upon ther oath aforesaid, do further pre- 
sent and find that one Svivester T. Fuller, late of the village and county, 
In the division and district aforesaid, heretofore, to wit, on the sixteenth 

day of December, in the vear of our Lord one thousand eieht hun- 

DS dred and cighty-two, at the county of Ashtabula, in the division 

: and district aforesaid, and within the jurisdiction of this court, was 
then and there eashter and agent of a certain national banking associntion, 
| to wit, “* The Seeond National Bank of Jefferson.” which said association 
had theretofore been duly organized and established, and was then exist- 

ingand doing business at the village of Jetferson and county of Ashtabula, 

in the division and district atoresard, under the liuws of the United States, 

and that he, the said Svivester T. Fuller, so then and there, on the date 

first aforementioned, being cashier and agent as atoresaid, then and there, 

- at said village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said) sixteenth day of December, in the vear of our 

Lord one thousand cieht hundred and eighty-two, wilfully, unlawfully, 

and with intent to injure the said) association, and without the knowledge 

and consent thereot, and for the use, benefit, and advantage of himself, the 

said Svivester T. Tuller, and one Stephen A. Northway, late of the vil- 

| lave and county aforesaid, in the division and district aforesaid, did use 
| and eause to be used in a manner to the grand jurors aforesaid unknown, 
| adarge sum of money, the amount and value of which is to the @rand 
jurors aforesaid unknown, of the monevs and funds then and there be- 
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longing to and the property of said AssocTation, the further particulars of 


which said use, and the de scription of the moneys and tunds respectively 
aforesaid, are to the grand jurors aforesaid unknown and eannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 

he, the said) Svlvester J. Fuller, cashier and agent as aforesaid, tp 
59 the manner and form and by the means, and for the use, benefit, 

and advantage, and with the intent, and without the knowledge and 
consent aforesaid, certain of ses moneys and funds of the national bank- 
Ing association, to wit, the certain moneys & funds respectively aforesaid, 
of the amount and. value ee said, wronefulls yvoand untawtully did then 
and there wilfully misapply, contrary to the form of the statute of the 
United States in such case made and provided, and agaist the peace and 
dignity of the United States. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there —— and neent of said association, 
unlawfully, knowinely, and with the intent to injure the said banking asso- 
elation, anid bor the Use, bene lit. ania ad vantave (yf limi lf. the sacl Stephen 
A. Northway, then and there, on said sixteenth dav of December, in 
the vear of our Lord one thousand eight hundred and cighty-two, at the 
Village and county aforesaid, in the diy ren and district aforesaid. did aid, 
abet. incite, counsel, and procure the said Syvivester T. Fuller, he, the said 
luller, then anal the re hel ‘The Cashile ’ an : advent as afore sail id, s cis atoresaid 
to wiltully misapply the said sum of the moneys and idk respectively 
aforesaid of the association aforesaid, contrary to the form of the statute 
of the United States 1) such Cuse made ana provid cl, and aciinst the peace 
and dignity of the United States 


Phivt HNC nth eount, 


60 And the grand jurors aforesaid, ~ their oath aforesaid, do fur- 
ther present and find that the said Siephen A. Northway hereto- 

fore, to wit, on the sixteenth dav of Decembe %; im the year of our Lord 
housan mor ht hundred ancl elohtv-two, cll the COUNT oft Ashtabre tla. 


Ohe f V 

in the division and district aforesaid, and within the jurisdi etion of this 
COUrT, Was then and the re pa _ ide t sand ave of a eertain national bank- 
Ine association, to wit, * Phe Second National Bank of Jetferson.? whieh 
said association bad theretofore been duly organized al established, and 
was then existing and doing business at the village of Jefferson and eounty 


of Ashtabula. in the diviston and district ntoresnid. under the laws of the 
L nited states : and t isat he. the Sid Ste ph Tt? \. Northway. =O) then and 


there, on the date first aforemention dl, bern: yy president and avent as afore- 
. , , , 
said, then and there, at =i Village of Jefferson and county of Ashtabula, 


} 


in the division and district aforesaid, on said) sixteenth day of December, 
in the vear of our Lord one thousand eight hundred and eighty-two, wil- 
fully, unlawfully, and feloniously, and with intent to injure the said asso- 
elation, and without the knowledee and consent thereot, and for the use, 
benefit, and advantage of himself, the said Northway, did use and cause 
to be used in a manner to the grand jurors aforesaid unknown, a large 
sum of money, the amount and value of which is to the grand jurors afore- 
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sud unknown, of the moneys and funds then and there belonging to and 
the property of said association, the further particulars of which said use 
and the description of the monevs and tunds respectively aforesaid are to 
the grand jurors aforesaid unknown and cannot be given. 
6] And so the grand jurors aforesaid, upon their oath aforesaid, do 
say that he, the said Stephen A. Northway, president and agent as 
aforesaid, in the manner and form and by the means, and for the use, ben- 
efit, and advantage, and with the intent, and without the knowledge and 
consent aforesaid, certain of the monevs and funds of the national banking 
ASSOCIATION, ti) Wit, the certain Hone vs and finds respectively atoresaid, 
of the amount and value aforesaid, wronefully, unlawfully, and) feloni- 
ously did then and there wilfully misapply, contrary to the form of the 
statute of the United States in such case made and provided, and against 
the peace eure dignity of the United States. 


Ty 


ii iil il—¢ hohth eouyzl, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 


yo sent ane fine thicut One Svivester is ull rs late of the Village ana 
county, in the division and district aforesaid, heretofore, to wit, on the 
sixteenth dav of December, in the vear of our Lord one thousand eight 
hundred and ciehtyv-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit, 
“Phe Seeond National Bank of Jefferson.’ which satd association had 
theretofore been duly organized and established, and was then existing 
and domme business at the village ‘of Jefferson and county of Ash- 

tabula. in the division and cistrict aforesaid, ander the laws of the 
O22 Lo nited Stites : cuniel thasit he, the sit Svivester zx; leull Pr. sO then 

and there, on the date first aforementioned, being cashier and agent 
as aforesaid, then and there, at said village of Jefferson and county of 
Ashtabula, in the division and district aforesaid, on said sixteenth dav of 
December, in the vear of our Lord one thousand ereht hundred and 
elehtyv-two, wilfully, unlawtally, and felomousiv, and with intent to injure 
thie =u ssOCHII 1. rnd withort the knowledoe ancl COolscHt thereof, and 


for the use, benefit,and= advantage of one Stephen A. Northway, one 
Henry Ty. St. Joho. and of himself, the said Svivester T. Teuller, did) us 
and eause to be used ino a manner to the erand jurors aforesaid) un- 
known, a certain stim of monev, the amount and value of which is to 


| ae . ! | j te . Pee 
Like owrane Mairors sftoresata HWA NOWh, OF THe TiOnevs ined Pelibis) Tien enc 


there belonging to and the property of said association, the further partic- 
ddstrs of whielr said use and the description of the monevs and funds. re- 
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orand JUPOrsS ator rudd, Upon ther oath abor sud, (lo say 
threat he. thie =r Svivester ¥ lealler, enshier LE decent as aforesaid, Lt) the 
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manner and form and by the means, and for the use, benefit and advan- 
tage, and withthe intent, and without the knowledge and consent aforesaid, 
certain of the moneys and tunds of the national banking association atore- 
said, te it, the certain moneys and funds respectively aforesaid, of the 
amor and value aforesaid, wrongfully, unlawfully, and feloniously, did 


thy dl there wilfully misapply, 
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65 And the grand jurors aforesaid, upon their oath aforesaid, do 


further prcosent and find that Stephen A. Northway, late of the 
village and county aforesaid, in the division and district aforesaid, he, the 
said Northway, being then and there president and agent of said associa- 
tion, unlawfully, knowingly,and feloniously,and with intert to injure said 
association, then and there, on said sixteenth dav of December, in the year 
of our Lord one thousand eight hundred and eighty-two, at the village 
and county aforesaid, in the division and. district aforesaid, did aid, abet, 
incite, counsel, and procure the said Sylvester PL Fuller, he, the said fuller, 
then and there being cashier and agent as aforesaid, so as aforesaid to 


wilfully misapply the said monevs. contrary to the form of the statute of 


the United States in such case made and provided, and against the peace 


and dignity of the Lo nited Satets. 
LThirty-ninth copied, 


And the grand jurors aforesaid, upon their oath aforesaid, do turther 
present and find that one Svivester PT. Fuller and one Tlenry [. St. Jol, 
late of the village and county in the division and district aforesaid, here- 
tofore, to wit, on the sixteenth day of December, in the vear of our Lord 
one thousand eight hundred and cighty-two, at the county of Ashtabula, 
in the division and district aforesaid, and within the jurisdiction of this 
eourt, was then and there cashier and assistant cashier and agents respect- 

ively, of a certain national banking association, to wit, * Phe Second 
64 National Bank of Jefferson, which said association had thercetotore 

been dulv organized and established, and was then existing and 
doing business at the village of Jetlerson and county of Ashtabula, in the 
division and district atoresaid, under the laws of the United States: and 
that they, the said Sylvester TP. aller and Tfenry LL. St. John, so then 
and there, on the date first aforementioned, beme eashier, assistant cashier, 
and agents as aforesaid, respectively, then and there, at said village of Jett 
erson and county of Ashtabula, in the division and district atoresaid, on said 
sixteenth day of December, in the year of our Lord one thousand cight 
hundred and eighty-two, wilfully and unlawfully, and with intent to in- 
jure the said association, and without the knowledge and consent thereof, 
and for the use, benefit, and advantage of themselves, the said Tuller and 
st. John, and ot one Stephen A. Northiawa , late of the Village snl COUNTY 
aforesaid, in the division and district aforesaid, did use and eause to be 


used in a manner to the grand jurors aforesaid unknown, 2 large sum of 


money, the amount and value of which is to the grand jurors aforesaid un- 
known, of the moneys and funds then and there belonging to and the 
property of said association, the further particulars of which said use, and 
the description of the moneys and funds respectively aforesaid, are to the 
grand jurors aforesaid unknown and cannot be given. 
And so the grand jurors aforesaid, upon their oath aforesaid, do say, 
that they, the said Sylvester TP. Fuller and Henry LL. St. John, cashier, 
assistant cashier, and agents, as aforesaid, respectively, in the man- 
65 ner and form and by the means, and for the use, benefit, and ad- 
vantage, and with the intent, and without the knowledge and con- 
sent aforesaid, certain of the monevs and funds of the national banking 


association, to wit, the certain moneys and funds respectively aforesaid of 


the amount and value aforesaid, wrongfully and unlawtully did then and 
there wilfully misapply. 
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And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find, that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 
unlawfully and knowingly, and with intent to injure the said association, 
and for the use, benefit, and advantage of himself, the said Stephen A. 
Northway, then and there, on said sixteenth day of December, in the year 
of our Lord one thousand cight hundred and cighty-two, at the village and 
county aforesaid, in the division and district aforesaid, did aid, abet, incite, 
counsel, and procure the said Svivester TL Fuller and Henry L. St. John, 
they, the said T’uller and St. John, then and there being cashier, assistant 
eashier., nnd agents as aforesaid, so as aforesnid to wilfully misapply the 
moneys and funds respectively aforesaid of the association aforesaid, eon- 
trary to the form oof the statute of the United States in such case made 
and provided, and against the peace and dignity of the United States, 


a. 


horti th Corl jit. 


And the grand jarors aforesaid, upon ther oath aforesaid, do 

54 further present and find that one Sylvester T. Fuller and one 
Henry Lost. John, late of the village and county, in the division 

and istrict afores:ucd, heretofore, to wit, on thi ~Ixteenth day oft Decem- 
ber. 1) the Vear of Our Lord One thotsnnd elolit hundred anid clelitv-two, 
at the COUNTS of Ashtabula. in the division and district aforesaid, enc 
within the jurisdiction of this court, were then and there cashier and as- 
sistant cashier, and agents, respectively, of a certam national banking asso- 
eration, to wit, * Phe Second National Bank of Jefferson,” Which said as- 


‘ } } ea, .. . a 
SOCTAETORD Pd theretofore OCCT} aquiy oronnized snd established, ana Was then 


existing and dome business at the village of Jetlerson and county of Ash- 
tabula, in the division and district aforesaid, under the laws of the United 
Stites, anid thiset they, the snc “\ vest ‘a ® leudller ‘ne Henry Lu. st. John, 
<o then and there, on the date tirst aforementioned, bern cashier. assistant 
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y } reader | 1 +] > - 
nts as aforesaid, respectively, then and there, atsaid village 
> i. } ls } i . ; . }° ’ P = = << + ; , 
(>| ay Persodl) tha COULEV Of AShtibuia. Lh} the (diVistlon ane district ulore- 
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salad. on thre siti SiINntecntt, Gav of Decenrb roid the vear of ou Lord One 


thousand eieht hundred and ciehty-two, v fully, undan fully, and telon- 
lousty, and with intent to pure the said association, and without the 
knowledge and consent thereot, and for the use, benefit, and advantage of 
themselves, the ~sid ritler and at. John, enc Olle Stephen A. Northway, 
late of the village and county aforesaid, ia the division and district afore- 
said, didi use and cause to be used ima large sum of money the amount 
and value of which is to the erand jurors aforesaid unknown, of the 
moneys and funds then and there belonging to and the property of said 
assochition, the further particulars of which said use, and the de- 
OG scription of the moneys and funds respectively aforesaid, are to the 
erind jurors aforesaid unknown and cannot be etven., 

And so the erand jurors aforesaid, upon therr oath aforesaid, do sav taat 
they, the satd Svivester T. Fuller and ELenry LL. St. John, cashier, assist- 
ant cashier, and agents, as aforesaid, respectively, in the manner and form 
and by the means, and for the use, benefit, and advantage, and with the 
intent aforesaid, and without the knowledgeand consent of said association, 
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certain of the moneys and funds of the national banking association afore- 
said, to wit, the certain moneys and funds respectively aforesaid, of the 
amount and value aforesaid, wrongfully, unlawfully, and feloniously did 
then and there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid,do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 
unlawfully, knowingly, and feloniously, and with intent to injure said 
banking association, and for the use, benefit, and advantage of himself, the 
said Stephen A. Northway, then and there, on said sixteenth day of Decem- 
ber,in the vear of our Lord one thousand eight hundred and eighty- 
two, at the village and county aforesaid, in the division and district afore- 
sald, did aid, abet, incite, counsel, and procure the said Sylvester T. uller 
and Henry LL. St. John, they, the said Fuller and St. John, then and there 

being cashier, assistant cashier, and agents, respectively, aforesaid, 
GOS so as aforesaid to wilfully misapply the said moneys and funds, 

respectively aforesaid, of the associition aforesaid, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States. 


¥ ; , 
Forty-first count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway, heretofore, to wit, 
on the sixteenth day of December, in the vear of our Lord one thousand 
elght hundred and eighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there president and agent of a certain national banking association, 
to wit, “ The Second National Bank of Jefferson.’ which said) association 
had theretofore been duly organized and established, and was then exist- 
Ing and doing business at the village of Jefferson and county of Ashtabula, 
in the division and district aforesaid, under the laws of the United States, 
and that he, the said Stephen A. Northway, so then and there, on the date 
first aforementioned, being president and agent aforesaid, then and there, 
at said village of Jefferson and county of Ashtabula, in the division and 


district aforesaid, on said sixteenth day of December, in the vear our Lord 


one thousand eight hundred and eighty-two, wilfully, unlawfully, and with 
intent to injure the said association, and without the knowledge and con- 

sent thereof, and for the use, benefit, and advantage of himself, the 
69 suid Northway, did use and cause to be used in a manner to the 

grand jurors aforesaid unknown, twelve thousand dollars of the 
moneys and funds then and there belonging to and the property of said 
association, the further particulars of which said use, and description of 
the moneys and funds respectively aforesaid, are te the grand jurors afore- 
said unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Stephen A) Northway, president and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advan- 
tage, and with the intent, and without the knowledge and consent aforesaid, 
certain of the moneys and funds of the national banking association afore- 
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said, to wit, the certain moneys and funds, respectively, aforesaid, of the 
amount and value aforesaid, wrongfully and unlawfully did then and there 
wilfully misapply, contrary to the form of the statute of the United States 
in such case made and provided, and against the peaee and dignity of the 
L'nited States, 


hortiy-second eount. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svlvester T. Fuller, late of the village and county 
aforesaid, in) the diviston and distriet aforesaid, heretofore, to wit, ()) the 
sixtecnth day of December, in the vear of our Lord one thousand eight 
hundred and cighty-two, at the county of Ashtabula, in the division and 

district aforesaid,and within the jurisdiction of this court, was then 
10 and there cashier and agent of a certain national banking associa- 

tion, to wit, * The Seeond National Bank of Jetferson.’ whieh said 
association had theretofore been duly organized and established, and was 
then existing and doing business at the village of Jefferson and county of 
Ashtabula, in the divsion and district aforessid, under the laws of the 
United States, and that he, the said Sylvester TP. luller, so then and there, 
on the date first aforementioned, being cashier and agent as aforesaid, then 
and there, at said village of Jefferson and county of Ashtabula, in the di- 
vision and district aforesaid, on said sixteenth day of December, in’ the 
vear of our Lord one thousand ei@ht hundred and elghty-two, wilfully, 
unlawfully, and with intent to injure the said association, and without the 
knowledge and consent thereof, and for the use, benefit, and advantage of 
himself, the said Fuller, did use and eause to be used in a manner to the 
erand jurors aforesaid unknown, thirty thousand dollars of the moneys and 
funds then and there belonging to and the property of said association, the 
further particulars of which said use and deseription of the moneys and 
funds respectively aforesaid are to the grand jurors aforesaid unknown 
and cannot be given, 

And =O) the rand jurors aforesaid, pon ther oath aforesaid, do Say that 
he, the said Svivester TP. Puller, cashier and agent as aforesaid, in the man- 
ner and form and by the means, ano for the use, benefit, and advantage, 
and with the intent, and without the knowledee and consent aforesaid, cer- 
tain of the moneys and funds of the national banking association aforesaid, 
to wit, the certain moneys and funds respectively aforesaid, of the amount 
and value aforesaid, wrongfully and unlawfully did) then and there wil- 

fully misapply. 
vl And the grand jurors aforesaid, upon their oath aforesaid, do 

further present and find that Stephen A. Northway, late of the 
village and county aforesaid, in the division and district aforesaid, he, the 
said Stephen A. Northway, being then and there president and agent of 
suid association, unlawfully, kKnowtnely, and with intent to injure said 
banking association, and for the use, benefit, and advantage of himsclf, the 
suid Stephen A. Northway, then and there, on said sixteenth day of Decem- 
ber, in the vear of our Lord one thousand eight hundred and cighty two, 
at the village and county aforesaid, in the division and district aforesaid, 
did aid, abet, incite, counsel, and procure the said Svlvester T. Fuller, he, 
the said Fuller, then and there being cashier and agent as aforesaid, so as 
aforesaid to wilfully misapply the said moneys and funds respectively 
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aforesaid, of the association aforesaid, contrary to the form of the statute 
of the United States in such case made and provided, and against the 
peace and dignity of the United States. 


Forty-third count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that the said Stephen A. Northway, heretofore, to wit, on 
the sixteenth day of December, in the year of our Lord one thousand eight 
hundred and cighty-two, at the county of Ashtabula, in the division and 
district aforesaid,and within the jurisdiction of this court, was then and there 

president and agent of a certain national banking association, to wit, 
72 * TheSecond National Bank of Jefferson.” which said association had 

theretofore been duly organized and established and was then exist- 
ing and doing business at the village of Jefferson and county of Ashtabula 
in the division and district aforesaid, under the laws of the United States, 
and that he, the said Stephen A. Northway, so then and there on the date 
first aforementioned, being president and agent as aforesaid, then and there 
at said village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said) sixteenth day of December, in the vear of our 
Lord one thousand eight hundred and eighty-two, wilfully, unlawfully, 
and feloniously, and with intent to injure said association, and without the 
knowledge and consent thercof, and for the use, benefit, and advantage of 
himself, the said Northway, did use and cause to be used in a manner to 
the grand jurors aforesaid unknown, twelve thousand dollars of the 
moneys and fands then and there belonging to, and the property of, said 
association, the further particulars of which said use, and description of 
the moneys and funds respectively aforesaid, are to the grand jurors afore- 
sald unknown and cannot be given. 

And the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Stephen A. Northway, president and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advantage, 
and with the intent, and without the knowledge and consent aforesaid, cer- 
tain of the moneys and funds of the national banking association, to wit, 
the certain moneys and funds respectively aforesaid, of the amount and 
value aforesaid, wrongfully, unlawfully, and feloniously, did then and 
there wilfully misapply, contrary to the form of the statute of the United 

States in such case made and provided, and against the peace and 
73 dignity of the United States. 


borty-fourth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svivester T. Fuller, late of the village and county 
aforesaid, in the division and district aforesaid, heretofore, to wit. on the 
sixteenth day of December, in the vear of our Lord one thousand eight 
hundred and eightyv-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurosdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit, 
“The Second National Bank of Jefferson,” which said association had there- 
tofore been duly organized and established, and was then existing and 
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ie doing business at the village of Jefferson and county of Ashtabula, in the 

division and district aforesaid, urder the laws of the United States, and 

that he, the said Sylvester T. Fuller, so then and there, on the date first 
, aforementioned, being cashier and agent as aforesaid, then and there, at the 
sud village of Jefferson and county of Ashtabula, in the division and dis- 
trict aforesaid, on said sixtcenth day of December, in the vear of our Lord 
one thousand eight hundred and cighty-two, wilfully, unlawfully, ane 


feloniously, and with intent to injure the said association, and without the 


“ knowledge and consent thereof, and for the use. benefit, and advantage of 
Re himself, the said Fuller, did use and cause to be used ina manner to the 
erand jurors aforesaid unknown, thirty thousand dollars of the 

id moneys and funds then and there belonging to and the property of 

said association, the further particulars of which said use, and the 


description of the moneys and funds respectively aforesaid, are to the grand 


E jurors aforesaid unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Sylvester Te Fuller, cashier and agent as aforessid, in the 
manner and form and by the means, and forthe use, benefit and advantage, 
and with the intent, and without the knowl doe and consent aforesaid, cer- 
tain of the moneys and funds of the national banking association afore- 
suid, to wit, the certain moneys and funds, respectively aforesaid, of the 
amount and value aforesaid, unlawfully and felontously did then and 
there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do turther 
present and find that Stephen A. Northway, late of the village and county 
| iforesaid, in the division and district aforesaid, he, the said Stephen A. 

Northway, being then and there president and agent of said) association, 
unlawfully, knowingly, and felontously, and with intent to injure said bank- 
Ine association, and for the use, benefit, and advantage of himself, the said 
Northway, then and there, on said sixteenth dav of December, in the vear of 
our Lord one thousand eight hundred and cighty-two, at the village and 
county aforesaid, in the division and district aforesaid, did aid, abet, incite, 
counsel, and procurethe said Svivester T. Fuller, he, the said Fuller, then 
and there being cashier and agent as aforesaid, so as aforesaid to wilfully 
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misapply the said moneys and funds respectively aforesaid of the associa- 
tion aforesaid, contrary to the form of the statute of the United States m 
such case made and provided, and against the peace and dignity of the 
United States. 


75 horty-fitth count. 


- And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Sylvester T. Tuller, late of the village and 
county aforesaid, in the division and district aforesaid, heretofore, to wit, 
on the sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and cighty-two, at the county of Ashtabula, in the division 
and district aforesaid, and within the jurisdiction of this court, was then 
and there cashier and agent of a certain national banking association, to 
wit, “ Phe Second National Bank of Jefferson.’ which said association 
had theretofore been duly organized and established, and was then existing 
and doing business at the village of Jefferson and county of Ashtabula, in 
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the division and district aforesaid, under the laws of the United States, 
and that he, the said Sylvester T. Fuller, so then and there, on the date first 
aforementioned, being cashier and agent as aforesaid, then and there, at 
said village of Jefferson and county of Ashtabula, in the pase and dis- 
trict aforesaid, on said sixteenth day of December, in the vear of eur Lord 
one thousand eight hundred and cighty-two, wilfully, weheteitie, and 
with intent to injure said aieie and without the knowk dee and con- 
sent thereof, and for the use, benefit, and advantage of himself, the said 
Sylvester T. Fuller, one Stephen A. Northway, and Henry L. St. John, 
late of the village and county aforesaid, in’ the ‘division and district afore- 
said, did use and cause to be used, in putting up margins on certain stocks, 

a large sum of money, the amount and value of which ts’ to the 
76 grand ing aforesaid unknown, of the monevs and funds then 

and there belonging to and the property of said association, the 
further particulars of which said use, and the description of the moneys 
and funds respectively aforesaid, are to the grand jurors aforesaid un- 
known and cannot be given, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the man- 
ner and form and by the means, and for the use, benefit, and advantage, and 
with the intent, and without the knowledge and consent nforesaid, ier yon 
of the moneys and funds of the national banking association atoresaid, 
wit, the certain moneys and funds respectively aforesaid, of the amount 
and value aforesaid, wrongfully and unlawfully did then and there wilfully 
misapply, ; , | 

And the grand jurors aforesaid, upon their oath aforesaid, do turther 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he. the said Stephen A, 
Northway, being then and there pre sident and agent of said association, un- 
lawfully, knowingly, and with intent to injure said banking association, 
then and there on said sixteenth d: ay of December, in the vear of our Lord 
one thousand eight hundred and ‘cighty -two, at the village and county 
atoresaid, in the division and district aforesaid, did aid, abet, ine ite, counsel, 
and procure the said Sylvester T. Fuller, he, the said Fuller, being then 
and there cashier and agent as aforesaid, so as aforesaid, to wilfully mis- 
apply the said moneys and funds 1 respectively aforesaid of the association 
aforesaid eontr ary to the form of the statute of t the Lj nite «| States in =ue hy 
a made and provided, and against the peace and dignity of the United 

tates. 


ie Forty-sixth count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Sylvester T. Fuller, late of the village and 
county,in the division and district aforesaid, heretofore. to wit. on the six- 
teenth d: ay of December, in the year 3 our Lord one thousand eloht hun- 
dred and eighty -two, at the county of Ashtabula, in the div ision and dis- 
trict aforesaid, and within the jurisdic tion of thin wont. was then and there 
cashier and agent of a certain ni ition: “il banking : ASSOCT ition, to wit, ‘The 
Second National Bank of Jeffe son,” which said association nad there dle 
been duly organized and establishe Ad, and was then existing and doing busi- 
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ness at the village of Jefferson and county of Ashtabula, in the division 
and district aforesaid, under the laws of the United States; and that he, 
the said Sylvester T. Fullare, so then and there, on the date first aforemen- 
tioned, being cashier and agent as aforesaid, then and there, at said village 
of Jefferson and county of Ashtabula, in the division and district afore- 
said, on said sixteenth day of December, in the vear of our Lord one 
thousand eight hundred and eighty-two, wilfully, unlawfully, and with in- 
tent to injure the said association, and without the knowledge and consent 
thereot, and for the use, benefit, and advantage of one Stephen A. North- 
way and one Henry LL. St. Jolri, late of the village and county aforesaid, 
in the division and district aforesaid, and of himself, the said Sylvester T. 
uller, did use and cause to be used certain of the moneys and funds of 
the property of said association of the amount and value of twenty thou- 

sand dollars, to wit, ten thousand dollars in United States 
78 notes, commonly called greenbacks, and ten thousand dollars in 

circulating notes of the United States, commonly called national- 
bank notes, a more particular description of which said United States 
notes and circulating notes aforesaid is to the erand jurors aforesaid un- 
known, in putting up margins on sundry and divers stocks to the grand 
jurors aforesaid unknown, the further particulars of which said use is to 
the grand jurors aforesaid unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Svlvester Ty Fuilar, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advan- 
tage, and with the intent, and without the knowledge and consent aforesaid, 
certain of the monevs and funds of the national banking association afore- 
sald, to wit, the certain moneys and funds respectively aforesaid of the 
amount and value aforesaid, wrongtally and unlawfully, did then and there 
wilfully misapply, contrary to the form of the statute of the United 
States in such case made and provided, and against the peace and dignity 
of the United States. | 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 
unlawfully, knowingly, and with intent to injure said banking association, 
and forthe use, benefit, and advantage of himself, the said Stephen A. 
Northway, then and there, on said sixteenth day of December, in the vear 

of our Lord one thousand eight hundred and = eighty-two, at the 
7 village and county aforesaid, in the division and district aforesaid, 

did aid, abet, incite, counsel, and procure the said Sylvester T. Ful- 
ler, he, the said Fuller, then and there being cashier and agent as aforesaid, 
so as aforesaid to wilfully misapply the said moneys and funds respectively 
aforesaid of the association aforesaid, contrary to the form of the statute 
of the United States in such ease made and provided, and against the peace 
and digaity of the United States. 


Forty-seventh count, 


And the grand jurors aforesaid, upon their oath atoresaid, do further 
present and find that one Sylvester T. Fuller, late of the village and 
county, in the division and district aforesaid, heretofore, to wit, on the 
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twenty-fifth day of May, in the year of our Lord one thousand eight hun- 
dred and eighty- -two, at the county of Ashtabula, in the division and dis- 
trict aforesaid, and within the jurisdiction of this court. was then and 
there cashier and agent of a ce “gre national banking association, to wit, 
“The Second National Bank of Jefferson,’ which said association had 
theretofore been duly organized fer establis hed. and was then existing and 
doing business at the v lage of Jefferson and county of Ashtabula, in the 
division and district aforesaid, under the laws of the United States, and 
that he. the said Svivester T. Fuller, so then and there, on the date first 
aforementioned, being cashier and agent as aforesaid, then and there, at said 

villave of Jefferson and county of Ashtabula, in the division and 


SO district aforesaid, on said twenty-fifth day -—, inthe vearof our Lord 
one thousand eight hundred and eighty-two, wilfully, unlawtully, 
and with intent to injure the said association, and without the knowledge 


and consent thereof, and for the use, benefit, and advantage of himself, the 
said Svilvester T. Fuller, did use and cause of be used certain of the mon- 
eys and funds of the property of said association, of the amount and yal- 
use of two thousand dollars, to wit, one thousand dollars in United States 
notes, commonly called greenbacks, and one thousand dollars in ctreulating 
notes of the United States, commonly called national bank notes, a more 
particular description of which said United States notes and circulating 
notes nofes aforesaid, is to the grand jurors aforesaid unknown, in specu- 
lating in certain unknown stocks ina manner to the grand jurors afore- 
said unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, an] advan- 
tage, and with the intent, and without the knowledge and consent afore- 
suid, certain of the moneys and funds of the national banking association 
aforesaid, to wit, the certain moneys and funds respectively aforesaid, of 
the amount and value aforesaid, wrongfully and unlawfully did then and 
there wilfully misapply. ) ji 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district uhinonaiel he. the said Ste phen A. 

Northway, being then and there president and agent of said asso- 
8] ciation, unk: fully, knowingly, and with intent to injure said asso- 

elation, and for the use, benefit, and advantage of himself, the said 
Stephen A. Northway, then and there, on said twenty-fifth day of May, 
in the year of our Lord one thousand eight hundred and eighty-two, at 
the village and county aforesaid, in the division and district aforesaid. did 
aid, abet, incite, counsel, and procure the said Sylvester T. Fuller, he, the 
said | uiler, then and there being cashier and agent as aforesaid, so as 
aforesaid) to wilfully Misapply the said moneys and funds respectively 
aforesaid of the association aforesaid. contr: ary to the form of the statute 
of the United States in such case made and provided, and against the 
peace and dignity of the United States. 


forty-cighth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do farther 
present and find that one Sylveste rT. Fuller, late of the village and 
county, in the division and district afores ad, heretofore, to wit, on the 


THE UNITED STATES VS. NORTHWAY. 4] 


twenty-fiith day of May, in the year of our Lord one thousand eight 
hundred and eighty-two, at the county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, was then and 
there cashier and agent ofa certain national banking association, to wit, “ The 
Second National Bank of Jefferson,” which said association had theretotore 

been duly organized and established, and was then existing and doing 
82 business at the village of Jefferson and county of Ashtabula, in the 

division and district aforesaid, under the laws of the United States: 
and that he, the said Sylvester T. Fuller, so then and there, on the date 
first aforementioned, being cashier and agent as aforesaid, then and there, 
at sald village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said twenty-fifth day of May; in the year of our 
Lord one thousand eight hundred and eighty-two, wilfully, unlawfully, 
and feloniously, and with intent to injure said association, and without the 
knowledge and consent thereof, and for, the use, benefit, and advantage of 
one Stephen A. Northway and one Henry LL. St. John, late of the village 
and county aforesaid, in the division and district aforesaid, and of him- 
self, the said Svivester T. Fuller, did use and cause to be used certain of 
the moneys and funds of the property of said association, of the amount 
and value of two thousand dollars, to wit, one thousand dollars in United 
States HOTS, commonly called ereenbacks, and one thousand dollars in 
circulating notes of the United States, commonly called national-bank 
notes, a more particular description of which said United States notes and 
circulating notes aforesaid is to the @rand jurors aforesaid unknown, in 
speculating In certain unknown stocks ina manner to the grand jurors 
aforesaid unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that ie, the said Svivester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and tor the use, benefit, and advan- 
tage, and with the intent, and without the knowledge and consent atore- 

suid, certain of the monevs and funds of the national banking 
83 association aforesaid, to wit the certain moneys and funds respect- 

ively aforesaid, of the amount and value aforesaid, wrongtully, 
unlawfully, and feloniously, did then and there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the viliage and eounty 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, un- 
lawfully, knowingly, and feloniously, and with intent to injure said associa- 
tion, then and there, on said twenty-fifth day of May, inthe year of our Lord 
one thousand eight hundred and eighty-two, at the village and county 
atoresud, in the division and district aforesaid, did aid, abet, incite, counsel, 
and procure the said Sylvester T. Fuller, he, the said ivuiler, then and 
there being cashier and agent as aforesaid, so as aforesaid to wilfully 
misapply the said moneys and funds respectively aforesaid, of the associa- 
tion aforesaid, contrary to the form of the statute of the United States in 
such case made and provided, and against the peace and dignity of the 
United States. 

Forty-ninth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svlvester T. Fuller, late of the village and county, 
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in the division and district aforesaid, heretofore, to wit, on the 
R4 twenty-fifth day of May, in the vear of our Lord one thousand 

eight hundred and eighty-two, at the county of Ashtabula, in the 
division and district aforesaid, and within the jurisdiction of this court, 
was then and there cashier and agent of a certain national banking asso- 
ciation. to wit. “Phe Second National Bank of Jefferson,” which said 
association had theretofore been duly organized and established and was 
then existing and doing business at the village of Jefferson and county of 
Ashtabula. in the division and district aforesaid, under the laws of the 
United States; and that he, the said Sylvester T. Fuller, so then and there, 
on the date first aforementioned, being cashier and agent as aforesaid, 
then and there at said village of Jefferson and county of Ashtabula, in the 
division and district aforesaid, on said twenty-fifth dav.of May, in the 
year of our Lord one thousand eight hundred and eighty-two, wilfully, 
unlawfully, and with intent to injure said association, and without the 
knowledge and consent thereof, and for the use, benefit and advantage 
of one Stephen A. Northway, and one Henry L. St. Jolin, late of the 


village and county aforesaid, in the division and district aforesaid, and of 


himself, the said Sylvester T. Fuller, did use and cause to be used certain 
of the moneys and funds of the property of said association, of the amount 
and value of two thousand dollars, to wit, one thousand dollars in United 
States notes, commonly called greenbacks, and one thousand dollars in 
circulating notes of the United States, commonly called national bank 
notes, 2 more particular description of which said United States notes 
and circulating notes aforesaid is to the grand jurors aforesaid 
8) unknown, in dealing in so-ealled stock margins on certain unknown 
stocks in a manner to the grand jurors aforesaid unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advantage, 
and with the intent, and without the knowledge and consent aforesaid, 
certain of the moneys and funds of the national banking association afore- 
said, to wit, the certain moneys and funds respectively aforesaid, of the 
amount and value aforesaid, wrongfully and unlawfully did then’and there 
wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A, 
Northway, being then and there president and agent of said association, 
unlawfully, knowingly, and with intent to injure said association, then 
and there, on said twenty-fifth day of May, in the year of our Lord one 
thousand eight hundred and eighty-two, at the village and county afore- 
said, in the division and district aforesaid, did aid, abet, incite, counsel 
and procure the said Sylvester T. Fuller, he, the said Fuller, then and 
there being cashier and agent as aforesaid, so as aforesaid to wilfully mis- 
apply the said moneys and funds respectively aforesaid of the association 
aforesaid, contrary to the form of the statute of the United States in such 
case made and provided, and against the peace and dignity of the United 
States. 


Da ptt ernie tiene eemerenen 


THE UNITED STATES VS. NORTHWAY. 43 
86 hiftieth eount. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svivester T. Fuller, late of the village and county 
in the division and district aforesaid, heretofore, to wit, on the twenty-fifth 
day of May, in the vear of our Lord one thousand eight hundred and 
elghtv-two, at the county of Ashtabula, in the division and district afore- 
said, and within the jurisdiction of this court, was then and there cashier 
and agent of a certain national banking association, to wit, “ The Seeond 
National Bank of Jefferson,” which said association had theretotore been 
duly organized and established and was then existing and doing business 
at the village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, under the laws of the United States, and that he, the 
suid Sylvester TP. Fuller, so then and there on the date first aforementioned, 
being cashier and agent as aforesaid, then and there at said village of Jef- 
ferson and county of Ashtabula, in the division and district aforesaid, on 
suid twenty-fitth dav of May, in the vear of our Lord one thousand eight 
and cighty-two, wilfully, unlawfally, and feloniously and with intent to 
Injure said association, and without the knowledge and consent thereof, 
and for the use, benefit, and advantage of himself, the said Sylvester T. 
Fuller, did use and cause to be used certain of the moneys and funds of 
the property of said association, of the amount and value of two thousand 
dollars, to wit, one thousand dollars in’ United States notes, commonty 
called @reenbacks, and one thousand dollars in circulating notes of the 

United States, commonly called national bank notes, a more 
S7 particular deseription of which said United States notes and circu - 
lating notes aforesaid is to the grand jurors aforesaid unkuown, in 
dealing in certain so-called stock margins, on certain unknown stocks ina 


manner to the grand jurors aforesaid unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he, the said Svivester T. Tuller, cashier and agent as aforesaid, in the 
manner and form and by the means, and for the use, benefit, and advan- 
tage, and with the intent and without the knowledge and consent aforesaid, 
certain of the moneys and funds of the national banking association, to 
wit, the certain moneys and funds respectively aforesaid, of the amount 
and value aforesaid, wrongfully, unlawfully, and feloniously did then and 
there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 
unlawfully, knowingly, and feloniously, and with intent to injure said as- 
sociation, and for the use, benefit, and advantage of himself, the said 
Stephen A. Northway, then and there, on said twenty-fifth day of May, 
in the year of our Lord one thousand eight hundred and eighty-two, at 
the village and county aforesaid, inthe division and district aforesaid, did 
aid, abet, incite, counsel, and procure the said Sylvester T. Fuller, he, the 
said Kuller, then and there being cashier and agent as aforesaid, so as afore- 

said to wilfully misapply the said moneys and funds respectively 
88 aforesaid of the association aforesaid, contrary to the form of the 

statute of the United States in such ease made and provided, and 
against the peace and dignity of the United States. 


eee. 
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hifty-first count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svivester TP. Tutler, late of the village and 
eounty. in the division and district aforesaid, heretofore, to wit, on the 
ninth dav of November, in the vear of our Lord one thousand eight hun- 
dred and elohtv-two, at the COounLY of Ashtabula, in the division and dis- 
trict aforesaid, and within. the jurisdiction of this court, was then and 
there cashier and agent of a certain national banking association, to wit, 
“Phe Seeond National Bank of Jefferson,’ which said association had 
theretofore been duly organized and established and was then existing and 
doing business ‘if the Village of Jefferson and COUNTY of Ashtabula, lis the 
division and district aforesaid, under the laws of the United States, and 
that he. the said Sylvester T. Fuller, so then and there on the date first 
aforementioned, being cashier and agent as aforesaid, then and there at 
said village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, on said ninth day of November, in the vear of our Lord 
one thousand eight hundred and eighty-two, willfully, unlawfully, and 
with intent to injure the said association, and without the knowledge and 

consent thereof, and for the use, benefit. and, advantage of one 
RY Stephen A. Northway and one Henry LL. St. Jolin, late of the 

Village and county aforesaid, in the division and district aforesaid, 
and of himself, the said Sylvester PT. Fuller, did use and cause to be used 
certain of the moneys and funds of the property of said) association of 
the amount and value of fifteen hundred dollars, to wit, seven hundred 
and fifty dollars in’ United States notes, commonly called) greenbacks, 
and seven hundred and fifty dollars in circulating notes of the United 
States, commonly called national bank notes, a more particular descrip- 
tion of which said United States notes and circulating notes aforesaid: is 
to the grand jurors aforesaid unknown, in speculating in certain unknown 
stocks In manner to the grand jurors aforesaid unknown, 

And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
he, the said Sylvester T. Fuller, cashier and agent as aforesaid, in the man- 
ner and form, and by the means and for the use, benefit and advantage 
and with the intent and without the knowledve and consent aforesaid, eer- 
tain of the moneys and funds of the national banking association, to wit, 
the certain moneys and funds respectively aforesaid, of the amount and 
value aforesaid, wrongfully and unlawfully did then and there wilfully 
misapply, ) 

And the grand jurors aforesaid, upon them oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county 
aforesaid, in the division and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of said association, 

unlawfully, knowingly, and with intent to injure said association, 
90) thenand thereon said ninth day of November, in the vear of our Lord 

one thousand eight hundred and eighty-two, at the village and 
county aforesaid, in the division and district aforesaid, did aid, abet, incite. 
counsel and procure the said Sylvester T. Fuller, he, the said Fuller, then 
and there being cashier and agent as aforesaid, so as aforesaid to wilfully 
misapply the said moneys and funds respectively aforesaid, of the “Associ- 
ation aforesaid, contrary to the form of the statute of the United States in 
such case made and provided, and against the peace and dignity of the 
United States. | 
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fr ifhy-se coud count, 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Sylvester T. Fuller, late of the village and county 
in the division and district aforesaid, heretofore, to wit, on the ninth day 
of November, in the vear of our Lord one thousand eight hundred and 
elahty-two, at the village of Jefferson and county of Ashtabula, in’ the 
division and district aforesaid, and within the jurisdiction of this court, 
was then and there cashier and agent of a certain national banking asso- 
elation, to wit, “ Phe Second National Bank of Jefferson.” whieh said as- 
sochition had theretofore been duly organized and established and was then 
existing and doing business at the village of Jefferson and county of Ash- 
tabula, in the division and district aforesaid, under the laws of the United 
States, and that he, the said Sylvester T. Fuller, so then and there on the 
date first aforementioned, being easiner and agent as aforesaid, then and 

there at said village of Jefferson and county of Ashtabula, in the 
{| division and district aforesaid, on said ninth day of November, in 

the year of our Lord one thousand cight hundred and cighty-two, 
wilfully, unlawfully and feloniously, and with intent to injure the said as- 
sociation, and without the knowledge and consent thereof, and for the use, 
benefit and advantage of himself, the said Svlvester T. Fuller, did) use and 
eause to be used certain of the moneys and funds of the property of said 
association, of the amount and vaiue of fifteen hundred dollars, to wit, 
seven hundred and fifty dollars in United States notes, commonly called 
erecnbacks, and seven hundred and fifty dollars in circulating notes of the 
United States, commonty called national-bank notes, a more particular de- 
scription of which sud United States notes and erreulating Hotes aforesaid 
isto the grand jurors aforesaid unknown, in speculating tm certain un- 
known stocks ina manner to the grand jurors aforesaid unknown. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say, 
that he, the said Svivester TP. Fuller, cashier and agent as aforesaid, in the 
manner and form, and by the means and for the use, benefit, and advan- 
tage, and with the intent and without the knowledoe and consent aforesaid, 
cortauin of the monevs and finds of the national banking association, to 
wit, the certain moneys and funds respectively aforesaid, of the amount and 
value aforesaid, wrongfully, unlawfully, and felontously did then and there 
wilftdly Inisapply, 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen AL Nortaway, Inte of the y lave and county 
eforesaid, in the division and distriet aforesaid, he, the said stephen A. 

Northway, being then and there president and agent of said asso- 
Yo? elation, unlawfully, knowinely, and feloniously, and with intent to 

injure the said association, and for the use, benefit, and advan- 
tuve of himsclf, the said Stephen A. Northway, then and there, on said 
ninth day of November, in the vear of eur Lord one thousand eight hun- 
dred and cighty-two, at the village and county aforesaid, in the division 
and district aforesaid, did) aid, abet, incite counsel, and) procure the said 
Svivester P. Fuller, he, the said) Jfuller, then and there being cashier and 
agent as aforesaid, so as aforesaid, to wilfully misapply the said) moneys 
and funds respectively aforesaid, of the association aforesaid, contrary to 
the form of the statute of the United States in) such case made and pro- 
vided, and against the peace and dignity of the United States. 
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And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Sylvester TP. Fuller, late of the village and 
eounty, in the division and. district aforesaid, heretofore, to wit, on the 
ninth dav of November. in the vear of our Lord one thousand eight hun- 
dred and eighty-two. at the county of Ashtabula, in the division and dis- 
trict aforesaid, and within the Hurisdietion of this court. was then and there 
cashier and agent of a certain national banking association, to wit, * Phe 
Second National Bank of Jefferson.” whieh said association had theretofore 
been duly organized and established and was then existing and doing busi- 

loss at the Vil lace of Jetferson and cou itv of Ashtabula, in the 
Y>} division and district aforesaid, under the laws of the United States, 

und thriat he, thie “idl s\ lvester ; leudler, =O) then and there, on the 
date first: aforementioned, beine eashier and agent as aforesaid, then and 
there rat sd \ lave of Jetferson enn COUT of Ashtabula, iN} the division 
and district aforesdd, on said ninth dav of November, in the vear of our 
Lord one thousand eight hundred and cightv-two, wilfully, unlawtally, 
and with intent To injure the =u1cl ASSOCHUELOD, end Without the knowledeve 
and consent thereof, and for the usec, benetit, ancl wdvantiawe of liimeself, the 
said Sylvester T. Fuller, did use and cause to be used, certain of the 
moneys and funds of the property of said association, of the amount and 
value of fifteen hundred dollars, to wit, seven hundred and fifty dollars in 
United States notes commonly called greenbacks, and seven hundred and 
fitv dollars in circulating notes of the United States commonty called 
national-bank notes, a more particular description of which said United 
States note: and crreulating notes atoresnicd In ta the eran Juror aforesiid 
Unknown, in dealing mn certain so-called stock margins on eertarn unknown 
stocks, iy manner to the orand jurors aforesaid unknown, 

And so the erand jurors aforesaid, on their oath aforesaid, do sav that 
he, the said Sviwester TP. Puller, cashier and agent as atoresaid, in’ the 
mannerand form and by the means, and for the use, benetit, and advantage, 
and with the intent and without the Knowledow and consent aforesaid, CeLr- 
tain of the moneys and funds of the national banking association atoresaid, 
to wit, the certain moneys and funds respectively aforesaid, of the amount 
and value aforesaid, wronefully and unlawfully, did) then and there wil- 
fully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
aE further present and find that Stephen A. Northway, late of the vil- 
lage and county aforesaid, in the division and district aforesaid, he 


the said Stephen, Northway beg then and there president anid agent of 


suid association, unkiuvfully, knowingly, and with intent to injure said as- 
sociation, and for the use, benefit, and advantage of himself, the said Stephen 
A. Northway, then and there, on the said ninth dav of November, in the 
vear of our Lord one thousand eight hundred and eighty-two, at the village 
and county aforesaid, in the division and distriet aforesaid, did) aid. abet, 
incite, counsel, and procure the said Svlvester T. Fuiler, he the said Fuller 
then and there being cashier and agent as aforesaid, so as aforesaid to wil- 
fully misapply the said) monevs and funds respectively aforesaid, of the 
association aforesaid, contrary to the form of the statute of the United 
States in such case made and provided, and against the peace and dignity 
ot the United States, | | 
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nd the grand jurors aforesuid, upon thetr oath aforesaid, do further 
present and find that one Svivester TL Fuller, late of the village and 
COUNTY, in othe division sun district aforesaid, heretotore, to wit, On the 
ninth dav of November, in the vear wig! . ore one thousand ereht hun- 
dred and etehtv-two, at the counts of ) tbula, im the division and 
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November, in the venr of our Lord one thousand eight hundred and eiehty- 
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~o-called stock tiagrgins oo certain unknown stocks tn manner to the erancd 
mrvors aforesnd unknown, 
\nd so the grand jurors aforesaid, upon their oath aforesaid, do say 
that he. the sam Svivester TY Fuller, cashier and agent as aforesaid, in 
thie Pte} sri form ani by the PHietds, einiel for the Use, benefit, 
Gi) and advantage, and with the intent and without the epee and 
consent aforesid, certain of the monevs and tunds of the national 
banking association, to wit, the certain monevs and funds enters nfore- 


alee amount and value aforesud, wrongfully, antawtully, and telo- 
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7 Bs ,° . Ae. a : mPrthar 
Lud the « vl oinrors aforesaid. upon ther oath atoresaid, do turthes 
e’ ! 
: : } 4 } : if } > at el pe ny 
Dbresernt ne ‘teud thacat Ste D.en A. North witty, ite of the Village nicl COULLITS 


aforesaid. ip the division and. distriet aforesaid. he. the said Stephen A, 
Northway. hei Phen eLncl there president anal OC ot “alldi assoc mitlon. 


: ? } ‘ } ® . ' . . s e } ; 
unlawfully, kKnowinely, and felomrousiv, and with intent to myure the said 
‘ 


, 
— 


associition, and for the use, benefit. and advantage of bimseclt, the sat 
Stephen A. Northway, then and there, on said ninth dav of November, mn 
thr VOGE of Our Lord one thousand elolit hundred clLbiad Clohtv-two, ce the 
Village and county aforesaid, in the division and district aforesaid, didi aid, 
abet, meite, counsel, and procure, the said Svivester EP. duller, he, the said 


. 


luller, then and there bere cashier and agent as atoresaid. so as aforesaid 
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to wilfully misapply the said moneysand funds respectively aforesaid, of the 
association aforesaid, contrary to the form of the. statute of the United 
States in such ease made and provided, and against the peace and dignity 
of the United States. 


bifty-fipth eount. 


And the grand jurors aforesaid, upon ther oath aforesaid, do 

G7 further present and find that one Svivester T. leuller, late of the 
villave and county, in the division and district aforesaid, heretofore, 

Lo wit, On the ninth day of November, in the Vear of our Lord One thou- 
sand eight hundred and cighty-two, at the county of Ashtabula, in’ the 


divisoon and district aforessid, and within the jurisdiction of this court, 
was then and there cashier and agent of acertain national banking associa- 
tion, to Wit, ‘ie The “ cond National Beant ot ode Herson,” \\ hich ~atd HSSOCTH- 
tion had theretofore been duly organized and established, and was then 
existing and doing business at the village of Jefferson, and county of Ash- 
tabula. in the division and district aforesaid, under the laws of the United 
States, and that Daniel B. Hatch and Charles B. Foot, a copartnership 
then doing a banking business at the city of New York, tn the State of 
New York, under the name and stvle of  Hateh & Toot,” were then act- 
Ing ads agents and correspondents of the said) national banking HsSOchition 
at said CIty, in said State of New York. anid tis <ueh avent Were then i= 
debted to said banking association Inman amount of at least one thousand 
five hundred dollars, which was then subject to the disposal and order of 
said association, and of said Svivester TL Fuller, as sach cashier thereot, 
and that he, the said Fuller, then and there, at said village of Jefferson, 
and county of Ashtabula, in the division and district aforesaid, wilfully, 
unlawfully, and feloniously, and with intent to injure said association, and 
without the knowledge and consent three of. erry] for the LIS. benefit. ana 
advantage of himself, the said Svivester T. Fuller, did cause said banking 
Assochutton to charge pon the books and records of said) Hatch and loot, 

as such agents and correspond nts, with the sumeand amount of one 
Qs thousand five hundred dollars. and the said Hateh & Foot to be 

cedited with a like amount upon their said books and records, and 
did, at the place and on the date first aforementioned, with the intent, and 
for the USC, benefit, and advantage ; ahd without the nowledoe nd (‘oll- 
sent aforesaid, wrongfully, unlawfully, and A Te, Oe SAGES | Rew § 
& boot to eredit =uid One thousand five hundred dollars Upon the books 
and records of said Hatch & Foot, to himself, the said Svivester T. Fuller, 
in the name of “S, T. Fuller,’ and did then and thereby, at the place and 
on the date first aforesaid, with the intent, and without the knowledge and 
consent, and for the use, benefit, and advantage aforesaid, wilfully. unlaw- 
fully, and feloniously, cause to be placed at the disposal, and subject to the 
individual order of himself, the said Svivester T, Fuller, certain of the 
MmoneNvs and funds of said association, to wit. the sum of one thousand five 
hundred dollars, and then and there at the place and on the date first afore- 
mentioned, cause the same to be entered andr presented upon the said 
records of the said Hateh X& loot asia bona fide transaction between <a 
banking association and himself) said Fuller, and as an authorized transter 
of the moneys and funds of said association to himself. the -said Fuller. 
Whereas, in truth and faet, said transfer was wholly unauthorized and un- 
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warranted, as he, the said Svivester T. Fuller, then and there weil knew, 
which said sum of one thousand five hundred dollars was thereafter, and 
before the ninth dav of November, in the vear of our Lord one thousand 
eight hundrad and cighty-two, paid upon the order of the said Sylvester T. 
Fuller from the said monevs and funds of the banking association afore- 
sud, 
GQ And so the grand jurors aforesaid do say that he, the said Sylvester 
LT. beuller, in the manner and by the means and with the intent and 
without the knowlcdge and consent aforesaid, and for the use, benefit, and 
advantage of himself, the said Sylvester T. Fuller, certain of the moneys 
and the tunds of the said national banking association, to wit, the moneys 
and funds paid as aforesaid, wrongfully, unlawfully, and feloniously did 
then and there wilfully misapply. | 
And the grand jurors atoresaid, upon them oath aforesaid, do further 
president [present ?] and find that Stephen A. Northway, late of the vil- 
lage and county, in the division and district aforesaid, knowingly, unlaw- 
fully, wilfully, and felomously, and with intent to injure the said banking 
association, Was then and there present aiding and abetting, inciting, coun- 
seling and procuring said Sylvester T. Fuller so as aforesaid to wilfully 
misapply said moneys and funds of said banking association so paid as 
aforesaid, contrary to the form of the statute of the United States in’ such 
case made and provided, and against the peace and dignity of the United 
States, 


bifty-sixth count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that one Svivester TP. Fuller, late of the village and 
county in the division and district aforesaid, heretofore, to wit, on the 
twenty-fifth dav of Mavy,in the vear ofour Lord one thousand eight hun- 

dred and ciehtv-twe, at the couniv of Ashtabula, in the division 
LOO and district aforesaid, and within the jurisdiction of this court, was 
then and there cashier and agent of a certain national bankine as- 
sociation, to wit, " The Seeond National Bank of Jefferson,” which said 
association bad theretofore been dulv orennized and established and was 
the village of Jefferson and county of 


then existing and domme business at t 
aforesaid, under the laws of the 


Ashtabula, in the division and district 
United States, and that Daniel P. Hatch and Charles B. Foot, a copart- 
nership then dotne a banking business at the city of New York, in the 
State of New York, under the name and style of * Hatch & Foot,” were 
then acting as agents and correspondents of said national banking associa- 
tion at said city in said State of New York, and as such agents and cor- 
respondents were then indebted to said banking association In an amount 
of at least two thousand dollars, which was then subject to the disposal and 
order of said association, and of said Sylvester T. Fuller as such cashier 
thereof, and that he, the said Fuller, then and there at said village of Jef- 
ferson and county of Ashtabula, in the division and district aforesaid, wil- 
fullv, unlawfully, and feloniously, and with intent to injure said associa- 
tion, and without the knowledge and consent thereof, and for the use, 
benefit and advantage of one Stephen A. Northway and one Henry L. 
St. John, late of the village and county in the division and district afore- 
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said, and of himself, the said Sylvester T. Fuller, did) cause said banking 
association to be charged upon the books and records of said Hateh & 
Foot, as such agents and correspondents, with the sum and amount of two 
thousand dollars, and the said Hatch & Foot to be credited with a like 

amount upon their said books and records, and did at the place 
101. and on the date first aforesaid, with the intent and for the use, 

benefit, and advantage and without the knowledge and consent afore- 
said, wrongfully, unlawfully, and feloniously cause the said Hatch & Foot to 
credit said two thousand dollars upon the books and records of said Hatch 
and Foot to himself, the said Sylvester T. Fuller, in the name of “S. T. 
Fuller,” and did and thereby at the place and on the date first aforesaid, 
with the intent and without the knowledge and consent and for the 
use, benefit. and advantage as aforesaid, wilfully, unlawtully, and felo- 
niously cause to be placed at the disposal and subject to the individual or- 
der of himself, the said Svivester T. Tuller, certain of the moneys and 
funds of said) association, to wit, the said sum. oof two thousand dolars, 
and then and there; at the place and on the date first sforementioned, 
cause the same to be entered and represented upon the satd records of said 
Hatch and Foot as a bona fide transection between said banking associa- 
tion and himself} the said) Fullersand as an authorized transter of the 
moneys and funds of said association to himself, the said) Fuller, whereas 
In truth and fact said transfer was wholly unauthorized and unwarranted, 
as he, the said Svivester T. Fuller, then and there well) knew, which said 
sum of two thousand dollars was thereafore and before the eighteenth day 
of December, in the vear of our Lord one thousand eight hundred and 
eighty-two, paid upon the order of the said Sylvester T. Fuller from the 
said moneys and funds of the banking association aforesaid, 

And so the grand jurors aforesaid, upon their oath do say that he, the 

said Sylvester T. Fuller, in the manner and by the means and with 
102. the intent and without the knowledge and consent aforesaid, and 

for the use, benefit, and advantage of himself, the said Sylvester T. 
Fuller, certain of the moneys and funds of the said national banking asso- 
ciation, to wit, the moneys and funds paid as aforesaid, wrongfully, unlaw- 
fully, and feloniously, did then and there wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Stephen A. Northway, late of the village and county, 
in the division and district aforesaid, knowingly, unlawfully, wilfully, and 
feloniously, and with intent to injure the said banking association, for the 
use, benefit, and advantage of himself, the said Stephen A. Northway, was 
then and there present, aiding and abetting, inciting and procuring the 
said Slyvester T. Fuller, so as aforesaid, to wilfully misapply said moneys 
and funds of said banking association, paid as aforesaid, contrary to the 
form of the statute of the United States in such case made and provided, 
and against the peace and dignity of the United States. 


Fifty-seventh count. 


And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that theretofore, to wit, on the twenty-fifth day of May, 
in the year of our Lord one thousand and eighty-two, at the village of 
Jefferson and county of Ashtabula, in the division and district aforesaid, 
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and within the jurisdiction of this court there was a certain national bank- 
ing association, to wit, The Second National Bank of Jefferson, which said 
association had theretotore been duly organized and established, and was 

then existing and doing business at said village and county, in the 
103 division and distriet aforesaid, under the laws of the United States, 

and that said Stephen A. Northway and Sylvester T. Fuller and 
Henry L. St. John, each of the division and district aforesaid, were then 


and there president, cashier, assistant cashier, and agents, respectively, of 


said association as aforesaid, he, the said Stephen A. Northway, with said 
Fuller and St. John, and with the intent then and there to injure and 
defraud said association, and for the use, benefit, and advantage of himself, 
the said Northway, and they, the said Northway, Fuller, and St. John, 
between and amongst themselves, and with the intent then and there to 
injure and defraud said association, and for the use, benefit, and advantage 
of themselves, the said Northway, Fuller, and St. John, did) then and 
there wrongfully and unlawfully conspire, combine, confederate, and to- 
vether agree wrongfully and unlawfully to commit an offense avainst the 
United States, that Is to say, to wrongfully and unlawfully, without the 
knowledge and consent aforesaid, and with the intent aforesaid, and for 
the use, benefit, and advantage of themsclves, the said Northway, Fulter, 
and St. John, embezzle, abstract, and wilfully misapply, and cause to be 
embezzled, abstracted, and wilfully misapplied certain of the monevs, funds, 


and eredits of the property of said nssocintion. of the amount and value of 


two thousand dollars, to wit, one thousand dollars in United States notes, 


commonly called greenbacks, five hundred dollars in circulating notes of 


the United States, commonly called national curreney notes, and intended 
to pass and circulate as money, and five hundred dollars in bills of 
lO4- exchange, a more particular description of which said United States 
hotes, sic eireulating Hotes, anal sad bills of exchange, respect- 
ively, is to the grand jurors aforesaid unkuown, contrary to the form of 
the statute of the United States in such case made and provided, and 
against the peace and dignity of the United States. 

And the said Svivester T. Fuller afterwards, so being cashier and agent 
as aforesaid, to wit, on the date and year Jast aforesaid, at the county, in 
the division and district aforesaid, and in execeution and in pursuance of 
and to effect the object of said conspiracy, combination, confederation, and 
agreement by and between himself and said Northway and St. John, then 
and there had, and by and between and amongst them entered into as atore- 
said unlawfully and wilfully and with the tent aforesaid, and without the 
knowledge and consent aforesaid, and for the use, benefit, and advantage of’ 
himself, the said Sylvester T. Fuller, and of the said Northway and St. John, 
did embezzle, abstract, and wilfully misapply and cause to be embezzled, 
abstracted, and wilfully misapplied the said moneys, funds, and credits of 
the property of said association of the amount and value aforesaid, to wit, 
the certain United States notes commonly called greenbacks, the said cir- 
culating notes on the United States commonly called national currency 
notes, and intended to pass and cireulate as money, and the said bills of 
exchange, respectively, a more particular deseription of which said United 
States notes, said circulating notes and bills of exchange, is to the @rand 
jurors aforesaid unknown, contrary to the form of the statute of the United 
States In such case made and provided, and against the peace and dignity 
of the United States. | 
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Aud the grand jurors aforesaid, upon their oath aforesaid, do further 


president and find that heretofore, to wit, on the sixtcenth day of December, 
in the year of our Lord one thousand cight hundred and cighty-two, at 
the village of Jefferson and county of Ashtabula, in the division and dis- 
trict aforesaid, and within the jurisdiction of this court, there wasa certain 
national banking association, to wit, * The Second National Bank of Jetfer- 
son,” which said association had theretofore been duly organized and estab- 
lished, and was the’ existing and doing business at the said village and 
eounty, in the division and district aforesaid, under the laws of the United 
States, and that said Stephen A. Northway and one Svivester TL Fuller 
and one Henry L. St. John. each of the division and district aforesaid, 
were then and there president, cashier, assistant cashier rund avene, respect- 
ively, of the association as aforesaid ; be, the said Stephen Aa Northway, 
with sd uller and st. John, and with the mtent sforesiaid, and they, thie 
said Northway, leuller. and St. John. between and drionest themselves, 
with the intent aforesaid, did then and there wrongfully, unlawfully, and 
feloniously conspire, combine, ecnfederate, and together agree to wrong- 
fully, unlawfully, and felontously fo commit an offense sgvninst the United 
States, that Is to sav, to wrongfully, felomousiy, and without the Kknowl- 
edge or consent, and with the intent aforesaid, wilfully misapply and cause 
to be wilfully nuisappled, that is to sav. te convert and cause to be converted 
tor the use, benefit, and gain of the said) Fuller and St. Jobn. certain of 

the moneys, funds, and credits of the property of said) association, 
LOG of the amount and value of fiftw thousand dollars, te wit, certain 

United States motes commoniv called) greenbacks, of the amount 
and value of twenty thousand dollars, and certain circulating notes of the 
United States commonly called national currency notes, and intended to 
pass and circulate as moneys, of the amount and vitlue of twenty thousand 
dollars, and certain bills of exchange of the amount and value of ten thou- 
sand dollars, a more particular description of which said) United States 
notes and circulating notes and said bills of exchange, respectively, is to 
the grand jurors aforesaid unknown. 

And the said Svivester T. Fuller, cashier and agent as aforesaid, to wit, 
on the day and vear leit aforesaid, at the said Villave and COUNTY, in the 
division and district aforesaid, and within the jurisdiction of this court, and 
In pursuance of and to effect the object of said Conspiracy, combination, 
confederation. and derecmicit Ly and between the scl Stephen A. North- 
way, Svivester TL Faller, and Henry I. St. John. then and there had, and 
bv and between them entered into as atoresaid. wilfully. unlawfully, and 
feloniously, and with the intent. and without the knowledoe and consent 
aforesaid, did wilfully msapply and convert, and cause ty) be wilfully mis- 
applied and converted, for the use, benefit, and gain aforesaid, the afore- 
sitid MONEYS, funds, and e’cdits of the said bankine associiution, to wit, the 
certain United States notes and the certain cireulating notes and the cer- 
tain bill of exchange, respectively, cforesiud, of the amount and value 
aforesaid, contrary to the form of the statute of the United States in such 
ease made and provided, and 


against the peace and dionity of the United 
states. , 
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And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that heretofore, to wit, on the twenty-fifth day of May, 
In the vear of our Lord one thousand eight hundred and cighty-two, at 
the village of Jefferson and county of Ashtabula, in the division and 
district aforesaid, and within the jurisdiction of this court, where was a 
certain national banking association, to wit, “Phe Second National Bank 
of Jetferson,” which said association had theretofore been duly organized 
and established, and was then existing and doing business at said village 
and county, in the division and district aforesaid, under the laws of the 
United States, and that the said Stephen A. Northway and one Sylvester 
T. Faller and one Henry LL. St. John, each of the division and district 
aforesaid, were then and there president, cashier, assistant cashier, and 
agents respectively of said association and they, the said Northway, Fuller, 
and St. John, so then and there being president, cashier, assistant cashier, 
and agents, respectively, of said association as aforesaid, he, the said 
Stephen A. Northway, with the sad fuller and St. Joho,and with intent 
then and there to injure sad associition, and without the knowledge and 
consent thereof, and they the said) Northway, fuller, and St. John, be- 
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save to wronetully, unlawfully and felontousiv, without the knowledge on 


consent and with the ratent aforesaid, willfully Inisapply and Cuuse 
1()s tobe wilftlly inisappled, that ts tosav Gnvest and cause to be tivester 
for the use, benefit, and eatin of the said) Northway, Iuller, and 
St. Jolin, in certain margins on certain stocks, a more particular deserip- 


tion of whieh said stocks and margins is to the erand jurors aforesaid) un- 


known, certain oof the tmonevs, firmels, “urna eredits oft t hie Property of 


said ussociition, of the amount and value of fifty thousand dollars, to wit, 
twenty thousand dollars ino United States notes, commonly called g@reen- 
backs, and twenty thousand dollars in circulating notes of the United 
States, commonly called national curreney notes; and intended to pass and 
circulate as money, and ten thousand dollars in certain bills of exchange, 
amore particular deseription of which said United States notes and said 
erreulating notes and said bills of exchange is to the @rand jurors afore- 
satd uoknown, COMTPAPY To the form of the statute of the United States 


— 


In such case made and provided, and against the peace and dignity of the 
United States. | 

And the said Stephen A. Northway, still so being president and agent 
of said association as aforesaid, afterwards, to wit, on the day and vear last 
aforesaid, at the village and county in the division and district aforesaid, 
and with the jurt-chetion of this court, and th exeeution of and purst- 
nee of and to effect the object of siidl conspiracy, confederation, uid AQPree- 
ment by and between himself and the said Svivester “PT. Fuller and the 
suid Henry Lost. John then and there had and by and between and 
Muonestthom entercd into as aforesaid unlawfully, wilfully, and feloniously, 
and with the intent aforesaid, and without the said knowledee or consent 
ot s:1d banking ASSOCHILION, lid Invest, anid Calise TO le invested, tor 
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109 ~~ the use, benefit, and gain aforesaid, in certain: margins on certain 

ri ailroad stocks, a more particular deseription of whieh said stocks 
and margins is to the grand jurors aforesaid unknown and cannot be given, 
the said moneys, funds, and credits of the property of said b: anking associa- 
tion of the amount and value aforesaid, to wit, the said certain United 
States notes, commonly called greenbacks, of the amount and value of 
twenty thousand dollars, and the said cire ‘ulating notes of the United States, 
commonly called national currency notes, and intended to pass and circul: ate 
as money, of the amount and v: alue ot twe nty thousand dollars, and the said 
eertain bills of exchange of the amount and value of ten thousand dollars. 

And the grand jurors aforesaid, upon their oath aforesaid, do say that 
the said Stephe n A. Northway, then and at the date and place last: afore- 
said, in the manner and form and by the means, and with the intent, and 
for the use, benefit, and gain aforesaid, certain of the moneys, funds, and 
eredits of said national banking association, to wit, the said United States 
notes and the said circulating notes and the said bills of exchange respect- 
ively aforesaid, unlawfully and feloniously did wilfully misapply. 

And the grand jurors aforesaid, upon their oath aforesaid, do further 
present and find that Svivester T. Fuller, afterwards, while still being 
eashier and agent as aforesaid, to wit, on the dav and vear last aforesaid, 
at the village and county in the division and district aforesaid, and within 
the jurisdiction of this court, and in execution and pursuance of and 

to effect the object of said) conspiracy, combination, confederation, 
110) and agrement by and between himself and the said) Stephen A, 

Northway and Henry L. St. John, then and there had and by, 
between, and amonest them, entered into as aforesaid, wilfully, untawtally, 
and felontously, and with the intent aforesaid, and without the sard knowl- 
edge and consent of said banking association, did invest and cause to be 
invested for the use, benefit, and wain aforesaid, in certain margins on cer- 
tain railroad stocks, a more particular description of which said: stocks and 
margins is to the grand jurors aforesaid unknown and cannot be given, 
the said moneys, funds, and credits of the property of said) banking as- 
sociation of the amount and value aforesaid, to wit, the said certain United 
States notes, commonly called greenbacks, of the amount and value of twenty 
thousand dollars, and the said cireulating notes of the United States, eom- 
monly called national currency notes, and intended to pass and cireulate as 
money, of the amount and value of twenty thousand dollars, and the said 
certain bills of exchange of the amount and value of ten thousand dollars. 

And the grand jurors aforesaid, upon their oath aforesaid, do say that the 
said Sy lvester T. F uller, then and there, at the date and place last afore- 
said, i in the manner and form and by the means, and with the intent and 
for the use, benefit, and gain aforesaid, certain of the monevs, funds, and 
eredits of the said national banking association, to wit, the said United 
States notes and the said circulating notes and the said bills of exchange 
respectively, aforesaid unlawfully, wrongfully, and feloniously did will- 

fully misapply. 
111 And the grand jurors aforesaid, upon their oath aforesaid, do fur- 
ther present and find that Henry L. St. John, while still being assist- 
ant cashier and agent as aforesaid, to wit, on the day and year last afore- 
said, at the village and county in the diviniue and district aforesaid, and 
within the jurisdiction of this court and in execution and pursuance of and 
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to effect the object of said conspiracy, combination, and agreement by and 
between himself and the said Stephen A. Northway and the said Sylvester 


T. Fuller, then and there had and by and between and amongst them entered 


into as aforesaid unlawfully, wilfully, and feloniously and with the intent 
aforesaid, and without the said knowledge and consent of said association, 
did invest and cause to be invested for the use, benefit, and gain aforesaid, 
in certain margins on certain railroad stocks, a more particular description of 
which said stocks and margins is to the grand jurors aforesaid unknown 
and cannot be given, the said moneys, funds, and credits of the property of 
said association of the amount and value aforesaid, to wit, the said certain 
United States notes, commonly called greenbacks, of the amount and value 
of twenty thousand dollars, the said cireulating notes of the United States, 
commonly called national currency notes, and intended to pass and circulate 
as money, of the amount and v: alue of twe uty thousand dollars, and the 
said: bills of exchange of the amount and yalue of ten thousand dollars. 
And the grand jurors aforesaid, upon their oath aforesaid, do say, that 

the said Henry TL. St. John, then and there, at the date and place last afore- 
suid, in the manner and form and by the means, and with the intent and 

for the use, benefit, and gain aforesaid, certain of the moneys, funds, 
L120 oand credits of the sid national banking association, to wit, the sad 

United States notes and the said circulating notes and the said bills 
of exchange respectively aforesaid, unlawfully, wrongfully, and felontously 
did wilfully misapply, contrary to the form of the statute of the United 
States In such case made and provided, and against the peace and dignity 
of the United States. 

(Signed) EMERSON H. EGGLESTON, 

United States Attorney for said Disirict. 


UNITED STATES OF AMERICA, 
Northern District of Ohio, Eastern Division, ss: 

[, Charles H. Bill, clerk of the district court of the United States within 
and for said distriet, do hereby certify that the foregoing is a true copy of 
an original indictment filed in the within entitled cause and now remaining 
in the clerk’s office of said court. 

Witness my official signature and the seal of said court at Cleveland, in 


said district, this 10th day of July, A. D. 1885. 
[SEAL. | CHAS. H. BILL, 
( Ver: of said Court, 


Filed July 14, 1885. 
A. J. RICKS, 
Clerk U. S. Cireuit Court. 


1123 (Said indictment was endorsed as follows: ) “ District court of the 
United States for the eastern division of the northern district of 
Ohio. The United States vs. Stephan A. Northway. Indictment for un- 
lawfully, &e., embezzling and aiding and abetting a national bank officer 
in embezzling the funds ‘of a national bank, &e. A true bill. Chas. F. 
Ricks, foreman of grand jury. Filed April 23rd, 1885. Earl Bill, clerk. 
Emerson H. Eggleston, U.S. district attorney. 
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And said indictment so endorsed and certitied to be a true copy by the 
said elerk of the district court was filed in clerk’s office of the circuit court 
for said district and division on the 14th day of July, 1885, together with 
a certified copy of the order remitting said indictment to said Cireuit court. 


113 And afterwards, to wit, on the 14th dav of July, A.D. 1885. the 
following certified copy of the order remitting said) indictment to 
the eireuit court was filed in said court. to wit: 


THe UNtrep Sratres OF AMERICA, 
Northern District of Ohio, SS? 

At a stated term of the district court of the United States within and 
for the northern district of Ohio, begun and held at the city of Cleveland, 
in said district, on the first Tuesday in April, being the seventh day of said 
month, in the year of our Lord one thousand eight hundred and eighty- 
five, and of the Independence of the United States of America the one 
hundred and ninth—present, the honorable Martin Welker, district 
judge—among the proceedings then an there had were the following, to 
WIL: 


rIDAY, July drd, 
THe UNITED STATES ) 
Us, >Criminal. No, 1922. 
S. A. NortHway.  } é , 


This day came the district attorney, on behalf of the United States, who 
states that he deems it necessary, and on his motion it is ordered, that the 
indictment in this case be and the same hereby is remitted to the next 
session of the circuit court of the United States for the sixth judicial cir- 
euit and eastern division of the northern district of Ohio, to be begun and 
holden at the city of Cleveland, in said district, on the 6th dav of October, 

A. D. 1885, for proceedings thereon according to law. And it is 
114 = further ordered that the said defendant be and appear at and be- 

fore said circuit court on the said 6th day of October, A. D. 1885, to 
answer to the charges as contained in the said indictment herein against 
him, and obey any and all the orders that may be made by said circuit 
eourt in relation to said indictment during the pending of the same, in 
obedience to the recognizance heretofoer entered into by him herein. 


THe Unirep STATES oF AMERICA, 
North rie District of Ohio, SS 

# Charles H. Bill, clerk ot the dist rict eourt of the lL nited States within 
and for said district do hereby certify that the within is a true copy of an 
order remitting indictment to circuit court, entered upon the journal of the 
proceedings of said court in the therein-entitled cause. 

Witness my official signature and the seal of said court, at Cleveland, in 
said district, this tenth day of July, A. D.1885,and in the 110th year of 
the Independence of the United States of America. 


CHAS. H. BILL, Clerk. 


- 


Or 


THE UNITED STATES VS. NORTHWAY. 


And afterward, to wit, on the 5th day of October, A. D. 1885, the fol- 
lowing motion was filed in said cause, to wit: 


In the circuit court of the United States, northern district of Ohio and 
eastern division. 


Toe Unirep STATES ) 


iN 


SrerpHeN A, Norruway. } 


And now comes the defendant and moves the court to quash said 

115 indictment and each and every count thereof, for the following rea- 

SOUS : | 

Ist. That there is a prior indictment against the defendant for the same 
acts and offences complained of and charged in the indictment here pend- 
Ing, Which prior bill was found and is now pending in the district court 
af the United States for said district, and said court has the priority of 
COOHIZANC and full jurisdiction of the matters charged there. 

Pod. And asa further ground of motion in this behait, defendant moves 
that said indictment may be quashed for the reason that it contains an un- 
necessarily and oppressively cumbrous combination of counts, being tittv- 
nine In number and of great prolixity and of difficult comprehension, and 
the counts as framed and presented tend to coibarrass and mislead the de- 
fendant, and do not inform him of the nature and particulirs of the of- 
fences attempted to be charged, 

» ord. And fora further motion in this behalf defendant shows the court 
that each and every count in said indictment charges defendant as presi- 
ident and agent of a certain bank, and does not point out what acts were 
committed as president and what as agent, and in this respect all of said 
counts are so indefinite and uncertain that they fail to inform the defend- 
ant of the nature of the accusation against him. 

Ith. And for further motion defendant says that said indictment should 
be quashed for the reason that none of said counts charge a crime under 
the laws of the United States. 

Sth. And tor a further motion herein defendant asks that each and 
every of the following counts, namely, 5, 4, 7, 8, 11, 12, 14, 17, 25, 26, 

and 57,may be quashed forthe reason that each of said counts pre- 
116 = tending to charge defendant with embezzlement, fail in’ stating 
thets showing and constituting embezzlement, and they do not 

state any other crime punishable under the laws of the United States. 
6th. And defendant also moves that the following counts of said in let- 


ment may be quashed, to wit, 1, 2,5, 6,9, 10, 15, 15, 27, 50, 52, 54, 55, 


37, 41, 43, 57, and 58, for the reason that each and every of said counts 
are indefinite and uncertain and fail to apprise the defendant of the nature 
and cause of the accusation against him, and all counts of said indictment 
attempting to charge embezzlement or misapplication of the moneys and 
funds of said bank fail to state in what aet said embezzlement and mis- 
application consists. 

7th. And fora further motion in this behalf he prays that the following 
counts in said indictment may be quashed, to wit, the 16, 18, 19, 20, 21, 
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99, 23, 24, 26, 28, 29, 31, 33, 36, 39, 40, 42, 44, 45,46, 47, 48, 49, 50, 51, 
52, 53, 54, 55, 56, 59, for the reason that they are indefinite, uncertain, 
and repugnant. 

Sth. That all these counts which eharge the defendant as aider and 
abettor,also charge him as principal, leaving it indefinite and uncertain as 
to whether what was intended to be charged against him as principal and 
what as aider. 

9th. The several counts of said indictment in so far as they state offences 
at all against the United States, state double and treble offences in each 
count, and are hence void for duplicity. 

10th. The several counts of said indictment charging conspiracy be= 
tween the defendant and said Tuller and St. John to defraud the United 
States are improperly joined with the remaining counts, as they contain 
offences of entirely a different nature requiring proof of entirely a differ. 

ent character. 


117 lith. The indictment nowhere avers or states that the said Sec- 
ond National Bank of Jefferson, Ohio, is or was organized under 
the act of Congress of which the section upon which the indictment is 


founded constitutes a part, namely, the national banking act. 
12th. The indictment in none of its counts describes the moneys, funds, 
or credits alleged to have been embezzled or misapplied by the defendant, 
nor does it state a sufficient reason for failure to describe them. 
13th. The indictment does not show in any of its counts that said bank 
was injured or defrauded of a dollar. 
By W. W. BOYNTON, 
JI. B. BURROWS, «& 
A. J. MARVIN, 
Def ts ‘ {// "Ys. 


And afterwards, on Wednesday, the 1&th day of November, A.D. 1885— 
present, the honorable John Baxter, cireuit judge, and the honorable 
Martin Welker, district judgc—the following order was made in said cause, 
VIZ: 

This day came the United States, by the district attorney, and came also 
the defendant, and thereupon came on to be heard the defendant’s motion 
to quash the indictment,and the court having required the district attorney 
to select a reasonable number of the fifty-nine counts contained in the in- 
dictment apon which to further prosecute said defendant, and the district 

attorney In compliance with said requirements having selected the 
118 second, fourth, twelfth, fifteenth, sixteenth, seventeenth, twenty- 

eighth, thirtieth, forty-sixth, fifty-second, fifty-fifth, and fiftv-seventh 
counts of said indictment for such further prosecuting of said defendant, 
it is now ordered that the defendant’s motion to quash said indictment be 
sustained as to all counts except those above enumerated, and as to said 
counts the motion to quash is continued for further hearing. 


And afterwards, to wit, on the 19th day of November, A. D.1885, a de- 
murrer was filed in said cause in the words and figures following, to wit : 

1. The defendant now comes and demurs to the second count in said 
indictment, for the reason and as a ground thereof states that said count 
does not state an offense against the laws of the United States. 
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2. He further demurs to the twelfth count of said indictment, and as 
ground thereof states and avers that the same wholly fails to state an of- 
fense against the laws of the United States. 

3. He further demurs to the fifteenth count of said indictment for 
that said count does not state an offense against the laws of the United 
States, ; 

4+. He turther demurs to the sixteenth count of said indictment for 
that said count does not state an offense committed by this defendant 
against the laws of the United States. 

He further demurs to the twenty-eighth count of said indictment, and as 
a ground thereof states and says that said count does not state an offense 

against the laws of the United States. 
119 He further demurs to the thirtieth count of said indictment, 
and asa ground of said demurrer states and says that the same 
does not state an offense against the laws of the United States. 

He further demurs to the forty-sixth count of said indictment for that 
said count does not state an offense against the laws of the United States 
committed by this defendant. 

He further savs that he demurs to each of said counts because each is 
Wholly insufficient in law to require this defendant to further answer 
thereto. 

He further demurs to each count of said indictment above noted on the 
ground that each count misjoins the charge of an offense committed by 
defendant as president with an offense committed by him as agent and is 
bad for repugnancey. 

MARVIN, LAIRD & NORTON, 
Aft’s for Defendant. 


And afterwards, to wit, on the 19th day of November, A. D. 13885— 
present, the honorable John Baxter, circuit judge, and the honorable Mar- 
tin Welker, district judge—the following order was made in said cause, 
VIZ: 

This day came the United States, by the district attorney, and came also 
the defendant, and thereupon this cause came on for further hearing upon 
the motion to quash the remaining counts of said indictment ; on considera- 
tion whereot the court do grant said motion as to counts numbered four, 
seventeen, fiftv-two, fifty-five, and fiftv-seven, and order that the same be, 
and they are hereby, quashed ; and thereupon, at the request of the de- 

tendant’s counsel, the said motion as to the remaining counts of said 
120 indictment was withdrawn by leave of the court, and the defendant 

eranted leave to file a demurrer thereto; and thereupon came the 
defendant and filed his demurrer in said cause to counts two, twelve, fif- 
teen, sixteen, twenty-eight, thirty, and forty-six ; and said demurrer came 
on for hearing and was argued by counsel, and the judges of said circuit 
court present at said hearing were divided and opposed in opinion on the 
following questions which occurred in said hearing, viz: 

Ist. Whether either of said counts charges defendant with an offense 
under the laws of the United States. 

2nd. Whether the charging of the defendant with committing the acts 
therein charged against him as “ president and agent”’ did not vitiate said 
counts of said indictment. 
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3rd. Whether under section 5209 of the Revised Statutes of the United 
States it was necessary in the indictment to charge that the moneys and 
funds alleged to have been embezzled and misapplied, or either, had been 
previously entrusted to the defendant. | a 

4th. Whether it is necessary in charging said defendant with aiding 
and abetting Sylvester T. Iuller, eashier of said bank, as in counts sixteen, 
twenty-eight, and forty-six, with the misapplication of the funds of said 
bank to charge that the defendant then and there knew that said Fuller 
was such eashier. 

5th. Whether said second count sufficiently describes and identifies the 
crime of abstracting the funds of the bank created by the act of Congress. 

6th. Whether the indictment sufticiently states that the Second National 

Bank of Jefferson was organized under the national banking act, 
121 or to carry on the business of banking under a law of the United 
States. 

And thereupon came the defendant and requested the judges holding 
said circuit court to certify to the Supreme Court according to Jaw that 
the questions above recited did OCCUP On the lhe arin of the demurrer afore- 
said before sald eireuit COUTT, and tlaeat the qudees then and there hold- 
| ecourt were and are divided in opinion upon the questions so oc- 


. 
| . 
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it} aaata 


eurrine as aforesaid, whieh is accordingly here certified, 


i 


(Sioned ) J we). BANTER. 
M. WELKER. 


199 UNITED STATES OF AMERICA, 
Northern District of Ohio, Kastern Divisions: 

I, Augustus J. Ricks, clerk of the cireuit court of the United States tor 
the northern district of Ohio, eastern division, do hereby certify the above 
and foregoing to be a full, true, complete, and correct copy of all the 
record of the proceedings in said court wherein the United States is plaint- 
iff and prosecutes by indictment Stephan A. Northway, defendant, for 
embezzlement, &e., as stated in said indictment, and also of the certificate 
of division of opinion in the said cause as the same appears from the files 
and records of said court now remaining in my custody. 

[n testimony whereof I have hereunto set my hand and affixed the seal 
of said court at my office, in Cleveland, in said district, on the 21st dav 
of September, A. D. 1886, and of the Independance the 111th year. 

[SEAL ] AUGUSTUS J. RICKS, 

Clerk. 

(Indorsement on cover:) No. 1064. The United States, plaintiff, vs. 

Stephen A. Northway. N. Ohio C. C. U.S. Filed October 4, 1886. 
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THE UNITED STATES | 
vs. > No. 1064, 
STEPHEN A. NORTHWAY. \ 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF OHTO. 


BRIEF FOR THE UNITED STATES. 
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In the Supreme Court of the United States. 


OCTOBER TERM, 138386. 


THE UNITED STATES 
US, No. 1064. 
STEPHEN A. NORTHWAY. 


ON A CERTIFICATE OF DIVISION LN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF OHTO, | 


ABSTRACT OF THE CASE. 


On the 23d of April, 1885, the grand jury for the east 
ern division of the northern district of Ohio returned a 
true bill on an indictment against Stephen A. Northway, 


as president and agent of the Second National Bank of 


Jefferson, for embezzlement and aiding and abetting 
other officers of the bank in embezzling and misapplying 
funds of the bank, in violation of section 5209 of the Re- 
vised Statutes. On the 15th of July, 1585, the record 
was, on motion of the district attorney, remitted to the 
circuit court of the United States. There are fifty-nine 
counts in the indictment. On the doth of October, 15385, 
motion was made on part of the defendant to quash 
the whole indictment, and also severally each count 


therein. On the 18th of November, ISS85, this motion 


came on to be heard, and the court requested the district 


attorney to select a reasonable number of the fifty-nine 
counts on which to further prosecute: in compliance 
with which the district attorney selected the second, 
fourth, twelfth, fifteenth, sixteenth, seventeenth, twenty- 
eighth, thirtieth, forty-sixth, fifty-seeond, fifty-fifth, and 
fifty-seventh; whereupon the remaining counts were 


quashed. On the 19th of November, 1885, on motion of 


defendant’s counsel, counts Nos, 4, 17, 52,55, and 57 were 
quashed, leaving counts 2, 12, 15, 16, 25, 50, and 46, to 
which, on the same day, the defendant generally and 
severally demurred. The demurrer was then argued, 
on the decision of which the judges of the court were 
divided ana opposed in opinion, and certified the ques 
tions on which thes differed. 


COUNTS IN THE INDICTMENT DEMURRED TO 


SECOND COUNT. 


And the raha Mirrors aforesudld, upon the csitiy 
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of Ashtabula. in the Givision nnd distriet rare i 
Within the Jurisdiction of this court, was then ana rihere 


president and agent of a certain national banku Y ASSO 
elation, tO Wit, The Second National Bank a! Pettey 
son,’ thereiofore duly organized and established and then 


existing and doing business at the village of Jefferson 


and county of Ashtabula, in the division and district 
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aforesaid, under the laws of the United States; and 
that he, the said Stephen A. Northway, so then and 
there, on the date first aforementioned, being president 
and agent as aforesaid, did then and there, at said vil- 
lage of Jefferson and county ‘of Ashtabula, in the dt- 
vision and district aforesaid, on said sixteenth day of 
December, in the year of our Lord one thousand eight 


i | hundred and eighty-two, wilfully and unlawfully, and 
: with intent to injure the said national banking associa- 
! tion, and without the knowledge and consent thereof, 
FC! abstract and convert to his, the said Stephen A. North- 


Wway’s, own use certain moneys and funds of the prop- 
erty of said association, of the amount and value of 
twelve thousand dollars, to wit, six thousand dollars in 


| [Tnited States notes, commonly called greenbacks, and 
: . ’ em a } 4: " . 7 . 
; six thousand dollars in circulating notes of the United 
3 wee Yen ; wail } ntl : a» ~s : 
= States, commonly called national-bank notes, and in- 
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é i tended TO pass and cireulate as money, a mY partie ul- 
lar deseription ef whieh said United States notes and 
: circulating uores aforesaid is to the erand jurors atore- 
nknown, contrary to the form of the statute of 
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and agent of a certain national banking association, to 
wit, “*The Seeond National Bank of Jefferson,” there- 
tofore duly organized and established and then exist- 
ing and doing business at the village of Jetferson and 
eounty of Ashtabula, in the division and district afore- 
said, under the law s of the United States; and the said 
Stephen A. Northway, as such president and agent, 
then and there had and received in and into his posses- 
sion certain of the moneys and funds of said banking 
association of the amount and value of twelve thou- 
sand dollars, to wit, certain United States notes, com- 


monly ealled greenbacks, of the amount and value of 
six thousand dollars, and certain cirealating notes of 


the United States of the amount and value of six thou- 
sand dollars, commonly called national-bank notes, and 
intended to pass and circulate as money, a more partic- 
ular description of which said United States notes and 
circulating notes, respectively. the grand jurors afore- 
said have not and cannot give; and the United States 
notes and circulating notes aforesaid, then and there 
being the property of said banking association, of great 
value aforesaid, and then and there being in the posses- 
sion of said Stephen A. Northway, as such president 
and agent aforesaid, he, the said Stephen A. North- 
way, then and there, at the village and county atfore- 
said, in the division and district aforesaid, on the said 
sixteenth day of December, in the year of our Lord one 
thousand eight hundred and eighty-two, wrongfully, 
unlawfully, and with intent to injure and defraud said 
banking association, did embezzle and convert to his, 
said Stephen A. Northway’s, own use, contrary to the 
form of the statute of the United States in such case 


~ 


- 
peer 


A a ete 


= 


i te 


; 
; 
4 
} 
§ 


en eee eee < —nemnee 


made and provided, and against the peace and dignity 
of the United States. 


FIFLEENTI COUNT. 


And the grand jurors aforesaid, upon their oath afore- 
sald, do further present and find that the said Stephen 
A. Northway, heretofore, to wit, on the sixteenth day 
of Deeember, in the year of our Lord one thousand 
elght hundred and eighty-two, at the county of Ashta- 
bulla, in the division and district aforesaid, and within 
the jurisdiction of this court, was then and there presi- 
dent and agent of a certain national banking associa- 
tion, to wit, “The Second National bank of Jefferson,” 
which said association had theretofore been duly organ- 
ized and established and was then existing and doing 
business at the village of Jefferson and county of Ash- 
tabula, in the division and district aforesaid, under the 
laws of the United States; and that he, the said Stephen 
A. Northway, so then and there, on the date first afore- 
mentioned, being president and agent as aforesaid, did 
then and there, at said village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, on 
said sixteenth day of December, in the year ot our Lord 
one thousand eight hundred and eighty-two, wilfully and 
unlawfully, and with intent to injure the said association, — 
and without the knowledge and --~—— thereof, pay 
and cause to be paid to certain persons, to the grand 


jurors aforesaid unknown, out of the moneys, funds, 


and eredits then and there belonging to the property 
of said association, the sum of twelve thousand dollars, 


to wit, certain Umted States notes, commonly called 
greenbacks, of the amount and value of five thousand 
dollars, and certain circulating notes of the United 


BY 


States, commonly called national-currency notes, and 
intended to pass and circulate as money, of the amount 
and value of five thousand dollars, and certain bills of 
exchange, of the amount and value of two thousand 
dollars, a more particular description of which said 
United States notes and circulating notes and said bills 
of exchange is to the grand jurors aforesaid unknown, 
in the purchase by him, the said Northway, from said 
unknown persons, for the use, benefit, and advantage 
of himself, the said Stephen A. Northway, of a large 
number of shares of the capital stock of certain stock 
companies, the further particulars of which said pur- 
chase and payment, the names of which said companies, 
the number of shares, and a more particular deseription 
of which said stocks so purchased, and of the moneys, 
funds, and credits so paid, are to the grand jurors afore- 
said unknown and cannot be given. 

And so the grand jurors aforesaid, upon their oath 
aforesaid, do say that he, the said Stephen A. Northway, 
president and agent as aforesaid, in the manner and 
form, and by the means, and for the use and benefit, 
and with the intent, and without the knowledge and 
consent aforesaid, certain of the moneys, funds, and 
credits ot the national banking association atoresaid, to 
wit, the certain notes and bills of exchange, respect- 
ively, aforesaid, of the amount and value aforesaid, 
wrongfully and unlawfully did then and there wilfully 
misapply, contrary to the form of the statute of the 
United States in sueh case made and provided, and 
against the peace and dignity of the United States. 


SIXTEENTH COUNT. 


And the grand jurors aforesaid, upon their oath 
aforesaid, do further present and tind that one Sylves 
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ter T. Fuller, late of the village and county, in the 
division and district aforesaid, heretofore, to wit, on 
the sixteenth day of December, in the vear of our Lord 
one thousand eight hundred and eighty-two, at the 
county of Ashtabula, in the division and district atore- 
said, and within the jurisdiction of this court, was 
then and there cashier and agent of a certain national 
banking association, to wit, ** The Second National 
Bank of Jefferson,” which said association had thereto- 
fore been duly organized and established and was then 
existing and doing business at the village of Jefferson 
and county of Ashtabula, in the division and district 
aforesaid. under the laws of the United States; and 
that he, the said Sylvester T. Fuller, so then and there, 
on the date first aforementioned, did then and there, at 
said village of Jetterson and county of Ashtabula, in 
the division and district aforesaid, on said sixteenth 
day of December, in the year of our Lord one thou- 
sandeight hundred and eighty-two, wilfully, unlawfully, 
and with intent to injure said association, and without 
the knowledge and consent thereof, pay and cause to be- 
paid to certain persons, to the grand jurors aforesaid un- 
known, out of the moneys, funds, and credits then and 
there belonging to and the property of said association, 
the sumof thirty thousand dollars, to wit, certain United 
States notes, commonly called greenbacks, of theamount 
and value of twelve thousand dollars, and certain: ¢ir 
culating notes of the United States, commonly called 
national-bank notes, and intended to pass and circulate 
as money, of the amount and value of twelve thousand 
dollars, and eertain bills of exchange of, the amount and 
Value of six thousand dollars, a more particular deserip- 
tion of which said United States notes, said circulating 
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notes, and said bills of exchange, respectively, 1s to the 
grand jurors aforesaid unknown, in the purchase by him, 
the said Sylvester T. Fuller, from said unknown persons, 
for the use, benefit, and advantage of himself, the said 
Fuller, of a large number of shares of the capital stock 


of certain stock companies, the further particulars of 


which said purchase and payment, the names of which 
said companies, the number of shares, and a more par- 
ticular description of which said stock so purchased, 
and of the money, funds, and credits so paid, are to 
the grand jurors aforesaid unknown and cannot be 
given. 

And so the grand jurors aforesaid, upon their oath 
aforesaid, do say that he, the said Sylvester T. Fuller, 
cashier and agent as aforesaid, in the manner and form, 
and by the means, and for the use, benefit, and advan- 
tage, and with the intent, and without the knowledge and 
consent aforesaid, certain of the moneys, funds, and 
credits of the national banking aforesaid, to wit, the 
certain notes and bills of exchange aforesaid, wrong- 
fully and unlawfully did then and there wilfully mis- 
apply. 

And the grand jurors aforesaid, upon their oath afore- 
said, do further present and find that Stephen A. North- 
way, late of the village and county aforesaid, in the di. 
vision and district aforesaid, he, the said Stephen A. 
Northway, being president and agent of said associa- 
tion, wilfully, knowingly, and unlawfully, and with in- 
tent to injure said banking association, then ana There, 
before the misdemeanor was committed, in manner and 
form aforesaid, to wil, on said sixteenth day of Decem- 
ber, in the year of our Lord one thousand eight hun- 
dred and eighty-two, at the village and county afore. 
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said, in the division and district aforesaid, did aid, abet, 
incite, counsel, and procure the said Sylvester T. Fuller, 
he, the said Fuller, then and there being cashier and 
agent as aforesaid, so as aforesaid to wrongfully, un- 
lawfully, and wilfully misapply the said notes and bills 
of exchange, respectively, aforesaid, of the association 
aforesaid, and the misdemeanor aforesaid, in manner 
and form aforesaid, to do and commit, contrary to the 
form of the statute of the United States in such ease 
made and provided, and against the peace and dignity 
of the United States. 


TWENTY-EIGITIE COUNT, 


And the grand jurors aforesaid, upon their oath afore- 
said, do further present and find that one Sylvester T. 
Fuller, late of the village and county, In the division 
and district aforesaid, heretofore, to wit, on the sixteenth 
day of December, in the year of our Lord one thousand 
eight hundred and eighty-two, at the county of Ashta- 
bula, in the division and district aforesaid, and within 
the jurisdiction of this court, was then and there presi- 
dent and agent of a certain national banking association, 
to wit, ** The Second National Bank of Jetterson.” which 
said association had theretofore been duly organized 
and established and was then existing and doing busi- 
ness at the village of Jefferson and county of Ashtabula, 
in the division and district aforesaid. under the laws of 
the United States: and that he, the said Sylvester T. 
Fuller, so then and there, on the date first aforemen- 
tioned, being cashier and agent as aforesaid, then and 
there, at said village of Jefferson and county of Ashta- 
bula, in the division and distriet aforesaid, on said six- 
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teenth day of December, in the vear of our Lord one 
thousand eight hundred and eighty-two, wilfully and 
unlawfully, and with intent to injure the said associa- 
tion, and without the knowledge and consent thereof, 
and for the use, benefit, and advantage of himself, said 
Fuller, did invest and cause to be invested a large sutn, 
to wit, thirty thousand dollars of the moneys and funds 
then and there belonging to and the property of said 
association, in a large number of shares of the capital 
stock of certain companies, the further particulars of 
which said investment, names of which said companies, 
the number of shares, and a more particular description 
of which said stocks, and of the moneys and funds, re 
spectively, aforesaid, and of the names of the persons 
with whom the said moneys and funds were so invested, 
are to the grand jurors aforesaid unknown and cannot 
be given. 

And so the grand jurors aforesaid, upon their oath 
aforesaid, do say that he, the said Sylvester T. Fuller, 
cashier and agent as aforesaid, in the manner and form, 
and by the means, and for the use, benefit, and advan- 
tage, and with the intent, and without the knowledge 
and consent aforesaid, certain of the moneys and funds 
of the national banking association aforesaid, to wit, 
the certain sum of the moneys and funds, respectively, 
aforesaid, of the amount an | value aforesaid, wrongfully 
and unlawfully did then and there wilfully misapply, 
contrary to the form of the statute of the United States 
in such case made and provided, aud against the peace 
and dignity of the United States. 

And the grand jurors aforesaid, upon their oath afore- 
said, do further present and find that Stephen A. North- 
way, late of the village and county aforesaid, in the di- 
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vision and district aforesaid, he, the said Stephen A. 
Northway, being then and there president and agent of 
said association, unlawfully, knowingly, and feloniously, 
and with intent to injure said banking association, and 
for the use, benefit, and advantage of himself, the said 
Stephen A. Northway, then and there, on said sixteenth 
day of December, in the vear of our Lord one thousand 
eight hundred and eighty-two, at the village and county 
aforesaid, in the division and district aforesaid, did aid, 
abet, incite, counsel, and procure the said Sylvester T. 
Fuller, he, the said Fuller, then and there being cashier 
and agent as aforesaid, so as aforesaid to wilfully mis- 
apply the said sum of moneys and funds, respectively, 
aforesaid of the association, contrary to the form of the 
statute of the United States in sucly case made and pro- 
vided, and against the peace and dignity of the United 
States, 
THIRTIETH COUNT. 


And the grand jurors aforesaid, upon their oath 
aforesaid, do further present and find that the said 
Stephen A. Northway, heretofore, to wit, on the sixteenth 
day of December, in the year of our Lord one thousand 
eight hundred and eighty-two, at the county of Ashtabula, 
in the division and district aforesaid, and within the juris- 
diction of this court, Was then and there president and 
agent of a certain national banking association, to wit, 
*The Second National Bank of Jefferson,” which said 
association had theretofore been duly organized and es- 
tablished and was then existing and doing business at 
the village of Jefferson and county of Ashtabula, in 
the division and district aforesaid, under the laws of 
the United States; and that he, the said Stephen A, 
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Northway, so then and there, on the date first: afore- 
mentioned, being president and agent as aforesaid, did 
then and there, at said village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, on 
said sixteenth day of December, in the year of our 
Lord one thousand eight hundred and cighty-two, 
wilfully and unlawfully, and with intent to injure 
said association, and without the knowledge and con- 


sent thereof, and for the use, benefit, and advantage of 


himself, the said Stephen A. Northway, and one Syl- 
vester T. Fuller, and one Henry L. St. Jolin, invest and 
cause to be invested a large sum, to wit, twelve thou- 
sand dollars of the moneys, tunds, and credits then and 
there belonging to and the property of said association, 


in so-called options and margins on a large number of 


Shares of the stock of certain companies, the further 


particulars of which said investment, the names of 


which said companies, the number of shares, and the 


more particular description of whieh said stocks, and of 


the said so-called margins, and of the moneys, funds, 
and credits so invested, and of the names of the said 
persons to whom the said moneys, funds, and credits 
were so invested are to the grand jurors aforesaid un- 
known and eannot be given. 

And so the grand jurors aforesaid, upon their oath 
aforesaid, do say that he, the said Stephen A. North- 
way, president and agent as aforesaid, in the manner 
and form, and by the means, and for the use, benefit, 
and advantage, and with the intent, and without the 
knowledge and consent aforesaid, certain of the moneys, 
funds, and credits of the said association, to wit, the cer- 
tain sum of the moneys, funds, and credits, respectively, 
aforesaid, of the amount and value aforesaid, wrong- 
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fully and unlawfully did then and there wilfully mis- 
apply, contrary to the form of the statute of the United 
States in such case made and provided, and against the 
peace and dignity of the United States, 


FORTY-SIXTH COUNT. 


And the grand jnrors aforesaid, upon their oath afore- 
said, do further present and find that one Sylvester T. 
Fuller, late of the village and county, in the division 
and district aforesaid, heretofore, to wit. on the = six- 
teenth day of December, in the year of our Lord one 
thousand eight hundred and eighty-two, at the county 
of Ashtabula, in the division and district aforesaid, and 
Within the jurisdiction of this court, was then and there 
cashier and agent of a certain national banking associa- 
tion, to wit, ** The Second National Bank of Jetterson,” 
which said association had theretofore been duly organ- 
ized and established and was then existing and doing 


business at the village of Jefferson and county of Ash-. 


tabula, in the division and district aforesaid, under the 
laws of the United States; and that he, the said Syl- 
vester T. Fuller, so then and there, on the date first 
aforementioned, being cashier and agent as aforesaid, 
then and there, at said village of Jefferson and county 
of Ashtabula, in the division and district aforesaid, on 
said sixteenth day of December, in the year of our 
Lord one thousand eight hundred and eighty-two, wil- 
fully, unlawfully, and with intent to injure the said as- 
sociation, and without the knowledge and consent 
thereof, and for the use, benefit, and advantage of one 
Stephen A. Northway and one Henry L. St. John, late 
of the village and county aforesaid, in the division and 


district atoresaid, and otf himself, the said Sylvester T. 
Fuller, did use and cause to be used certain of the 
moneys and funds of the property of said association of 
the amount and value of twenty thousand dollars, te 
wit, ten thousand dollars in United States notes, com- 
monly called greenbacks, and ten thousand dollars in 
circulating notes of the United States, commonly called 
national-bank notes, a more particular description of 
which said United States notes and circulating notes 
aforesaid is to the grand jurors aforesaid unknown, in 
putting up margins on sundry and divers stocks to the 
grand jurors aforesaid unknown, the further particulars 
of which said use is to the grand jurors aforesaid un- 
known. 

And so the grand jurors aforesaid, upon their oath 
aforesaid, do say that he, the said Sylvester T. Fuller 
cashier and agent as aforesaid, tn the manner and form 
and DV the means, and for the use. benefit. and advan 
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intent to injure said banking association. and for the 
use, benefit, and advantage of himself, the said Stephen 
A. Northway, then and there, on said sixteenth day of 
December, in the yvear of our Lord one thousand eight 
hundred and eighty-two, at the village and county 
aforesaid, iu the division and district aforesaid, did aid, 
abet, incite, counsel, and procure:the said Sylvester T. 
Fuller, he, the said Fuller, then and there being cashier 
and agent as aforesaid, so as aforesaid to wilfully mis. 
apply the said moneys and funds, respectively, afore- 
said, of the association aforesaid, contrary to the form 
of the statute of the United States in sueh case made 
and provided, and against the peace and dignity of 


the United States. 
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He further demurs to the twenty-eighth count of said 
indictment, and asa ground thereof states and says that 
said count does not state an offense against the laws of 
the United States. 

He further demurs to the thirtieth count of said in- 
dictment, and as a ground of said demurrer states and 
says that the same does not state an offense against the 
laws of the United States. 

He further demurs to the forty-sixth count of said in- 
dictment, for that said count does not state an offense 
against the laws of the United States committed by this 
defendant. 

He further says that he demurs to each of said counts, 
because each is wholly insufficient in law to require this 
defendant to further answer thereto. 

He further demurs to each count of said indict- 
ment above noted, on the ground that each count mis- 
joins the charge of an offense committed by defendant 
as president with an offense committed by him as agent, 
and is bad for repugnaney. 

MARVIN, LAIRD & NORTON, 
Attorneys for Defendant. 


QUESTIONS ON THE DECISION OF WHICH THE JUDGES 
OF THE CIRCULT COURT WERE OPPOSED AND DIVIDED 
IN OPINION. 


This day came the United States, by the district 
attorney, and came also the defendant, and thereupon 
this cause came on for further hearing upon the motion 
to quash the remaining counts of said indictment; on 
consideration whereof the court do grant said motion 


as to counts numbered four, seventeen, fifty-two, fifty- 
five, and fifty-seven, and order that the same be, and 
they are hereby, quashed; and thereupon, at the re- 
quest of the defendant’s counsel, the said motion as to 
the remaining counts of said indictment was withdrawn 
by leave of the court, and the defendant granted leave 
to file a demurrer thereto; and thereupon came the de- 
fendant and filed his demurrer in said cause to counts 
two, twelve, fifteen, sixteen, twenty-eight, thirty, and 
forty-six; and said demurrer came on for hearing and 
was argued by counsel, and the judges of said circuit 
court present at said hearing were divided and opposed 
in opinion on the following questions which occurred in 
said hearing, viz: 

Ist. Whether either of said counts charges defendant 
with an offense under the laws of the United States. 

2d. Whether the charging of the defendant with com- 
mitting the acts therein charged against him as * pres- 
ident and agent” did not vitiate said counts of said in- 
dictment. 

3d. Whether, under section 5209 of the Revised Stat- 
utes of the United States, it was necessary in the in- 
dictment to charge that the moneys and funds alleged 
to have peen embezzled and misapplied, or either, had 
been previously intrusted to the defendant. 

4th. Whether it is necessary, in charging said defend- 
ant with aiding and abetting Sylvester T. Fuller, cashier 
of said bank, as in counts sixteen, twenty-eight, and 
forty-six, with the misapplication of the tunds of said 
bank, to charge that the defendant then and there knew 
that said Fuller was such cashier. 

Sth. Whether said second count sufficiently describes 
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and identifies the crime of abstracting the funds of the 
bank created by the acts of Congress, 

6th. Whether the indictment sufficiently states that 
the Second National Bank of Jefferson was organized 
under the national banking act, or to carry on the busi- 
ness of banking under a law of the United States. 

And thereupon came the defendant and requested the 
judges holding said cireuit court to certify to the Su- 
preme Court, according to law, that the questions above 
recited did occur on the hearing of the demurrer afore- 
said before said circuit court, and that the judges then 
and there holding said court were and are divided in 
opinion upon the questions so occurring as aforesaid, 
whieh is accordingly here certitied. 

INO. BAXTER, 
M. WELKER. 


BRIEF OF ARGUMENT. 


Section 5209 of the Revised Statutes, under which this 
indictment is drawn, ts as follows: 

SEC. 5209. Every president, director, cashier, 
teller, clerk, or agent of any association, who em- 
bezzles, abstracts, or wilfully misapplies any of the 
moneys, funds, or credits of the association; or 
who, without authority from the directors, issues or 
puts in circulation any of the notes of the associa 
tion; or who, without such authority, issues or puts 
forth any certificate of deposit, draws any order or 
bill of exchange, makes any acceptance, assigns any 
note, bond, draft, bill of exchange, mortgage, judg- 
ment, or decree; or who makes any false entry in 
any book, report, or statement of the association, 

with intent, in either case, to injure or defraud the 
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association, or any other company, body politie or 
corporate, or any individual person, or to deceive 
any officer of the association, or any agent appointed 
toexamine the affairs of any such association; and 
every person who, with like intent, aids or abets any 
officer, clerk, or agent in any violation of this see- 
tion, shall be deemed guilty of a misdemeanor, and 
shall be imprisoned not less than five years nor 
more than ten. 

The several offenses embraced in the provisions of 
this statute are by the enactment made misdemeanors, 
and as such they must be considered, regardless of 
What class they may have been found in at common law. 

The second count is for abstracting under the stat- 
ute. 

The twelfth count is tor embezzling under the stat- 
ute, 

The tifteenth count is for misapplying under the 
Statute. 

The sixteenth count is for aiding and abetting Syl- 
vester T. Fuller, the cashier, in misapplyving under the 
statute. 

The twenty-erghth count is for aiding and abetting 
Sylvester T. Fuller, the cashier, in taisapplying, circum 
stantially stated. 

The thirtieth count is for iisapplying, circumstan. 
tially stated. 

The forty-sixth count is for aiding and abetting Syl- 
vester T. Fuller, the cashter, in misapplying, circum 
stantially stated. 

The first question submitted on which the court 
differed is, ** Whether either the said counts charges 
defendant with an offense under the laws of the United 
States.” 
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The second count charges that «the defendant was 
President and agent * * * and being President and 
agent * * * did wilfully and unlawtully, and with 
intent to injure the said national banking association, 
and without the knowledge and consent thereot, ab. 
stract and convert to his, the said Stephen A. North 
way’s, own use, Certain money and funds of the said 
association, to the amount and value of twelve thousand 
dollars.” 

The act requires that the defendant shall be presi- 
dent or other officer; that, being president or other 
otticer, he abstraet funds or credits of the association; 
that the abstracting was done with the intent to injure 
or defraud the association. 

Kach of these requirements is literally tulfilled, with 
proper averments of time and place, except in the stat- 
ute the intent is stated * with intent to injure or detraud,” 
while in the count it is charged with intent “to injure the 
association, and, without its knowledge and consent, to 
convert to his own use.” The intent under the statute 
may be either to injure or defraud. I[t is not required 
it shall be both. If the president of a bank should ab- 
stract all the money of the bank, with no purpose or in 
tent to defraud the bank out of the money, but only 
temporarily to disable it trom meeting the daily calls of 
its depositors, and thereby tend to injure its eredit, he 
could be convicted under the statute. On the other 
hand, if the president, without intent to injure but 
rather to benefit the bank, should, with intent to defraud 
the bank as to the amount of funds in its vaults, ab 
stract the funds, and thereby deceive and defraud the 
officers from making investments which unless the funds 
were abstracted the bank would have made, the faet 
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that the president imtended it for the benefit instead of 


the injury of the bank would not. relieve him trom the 
crime titended in the statute. The whole clause with 


reference to latent is *fo cajure or defraud the assoer 


thon, orany other Company, body politic or corporate, or 
any mdividual person, or to deceive any otficer of the as 
soclation, Or any avert appotted to examine the attairs 
Of any such association.” 

Ifitis necessary toallege both miyure and defraud inthe 
Statement of intent. if would as well be necessary to al 
leve deceive, which is also connected by the disjunetive. 
If it is necessary as to the president of the bank to al- 
lege all three intents, that necessity would exist as toa 
bank agent, who could not be injured or detrauded, but 
who might be deceived. We maintain that the intent 
to injure or defraud or deceive, either one, is a suth- 
ciently criminal intent to constitute the crime, and that 
all three need not be proven. Tf it be not necessary to 
prove all three intents, it is not necessary to aver them. 
Besides, if the count sets forth the facts which consti- 
tute the offense sufficiently, the law will presume the 
Intent. (Lompkins rs. The State, 35 Tex. 228-2335; The 
State cs. Allen, 31 Tex... 59.) 

The intent in the twelfth count is laid to ¢njure and 
defraud. In the remaining counts it is laid fo tnajure. 
The twelfth count states, with the necessary averments 
of time and place, that the defendant, as president and 
agent, had and received money of the bank, which was 
in his possession as president and agent; that he 
wrongfully, and with intent to injure and defraud the 
banking association, did embezzle and convert to ins 
own use. This is the language of the statute, with the 
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additional statement as to how he embezzled it-—-that he 
‘converted it to his own use.” 

The fifteenth count charges the misapplication of the 
funds of the bank substantially in the words of the stat- 
ute, and fully sets forth how the money was misapplied 
by him, which was in the purehase of stock for his own 
use. 

The sixteenth count charges, in the language of the 
statute, misapplication by Sylvester T. Fuller, cashier, 
with intent to injure the association ; specifies the mis- 


application by charging that Fuller, with the money of 


the bank, bought, for his own use, stock, Wc. It then 
charges that Northway, being president and agent, with 
intent to injure the association, did aid, abet, incite, 
counsel, and procure the said Sylvester T. Fuller, being 
cashier, to misapply in manner and form as stated. 
The twenty-eighth count charges Fuller, the cashier, 
as in the sixteenth, and with specification of the mode 
of misapplication; and charges that Northway, being 
president and agent, with intent to injure the associa- 
tion, did aid, abet, incite, counsel, or procure Fuller, as 
vashier and agent, for the use and benetit of himself, the 


said Stephen A. Northway, to so misapply the money of 


the bank. 

The thirtieth count charges misapplication by North- 
way, as president and agent, in the language of the stat- 
ute, with intent to injure the association, and specifies 
the misapplication by charging that he invested the 
money of the bank ia the purchase of stock for the bene- 
fit and advantage of himself, and Sylvester T. Fuller, 
and Henry L. St. John. 

In all these counts the elemeuts constituting the crime 
as defined by the statute are substantially set forth. 
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Where the term used to describe the crime in the stat- 
ute is generic, the counts specify. In the case of The 
United States vs. Mills (7 Peters, 143) the language of 
the statute descriptive of the offense was, ‘Shall secrete, 
embezzle, or destroy.” The count charged in the lan- 
guage of the statute, without specification. The Su- 
preme Court of the United States ruled the count good, 
and decided the law to be that— 

The general rule is that in indictments for misde- 
meanors created by statute it is sufficient to charge 
the offeuse in the words of the statute. There is 
not that technical nicety required as to form.which 
seems to have been adopted and sanctioned by long — 
practice in cases of felony. 

In the case of The United States vs. Britton (107 U. 
S., 661) the above case is cited, with approval, in con- 
nection with the case of The United States vs. Simmons 
(96 UL S., 560 and 562), The United States vs. Carll (105 
U.S., 611 and 612), and The United States vs. Pond (22 
Curtis, C. C., 265), all of which, in substance, sustain the 
principle. The case of the United States vs. Britton, 
supra, Was a discussion of section 5209, and furnishes 
an analysis of the essential averments necessary to con- 
stitute the offenses under this section, as follows: 

irst. That the accused was president or other 
officer of a national banking association, which was 
carrying on a banking business. 

Second. That, being such president or other offi- 
cer, he made in a book, report, or statement of the 
association, describing it, false entry, describing it. 

Third. That such false entry was made with in- 
tent to injure or defraud the association, or deceive 
any agent, describing him, appointed to examine 
the affairs of the association. 

fourth. Averments of time and place. 
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The several counts in this indietment demurred to 
show all the above-recited requisites, set forth with suf 
ficent clearness to inform the defendant of the charge he 
is called upon to answer, and to constitute a bar to 
further prosecution in case of conviction or acquittal. 
Hence this question should be answered in the affirmia- 
ive. 

The second question is, ** Whether the charging of the 
defendant with committing the acts therein charged 
against him as ‘president and agent’ did not vitiate said 
counts of said indictment.” 

The language of the section is, * Every president, di- 
rector, cashier, teller, clerk, or agent,’ &c.. who com 
mits the crimes deseribed in the section shall be guilty 
of amisdemeanor. If a person holding any one of those 
positions did the acts which constituted guilt under the 
section, the fact that he held two or more of the offices 
described at the time he did the act would not exoner 
ate him from the crime; nor is the grade of the offense 
or the measure of the punishment different whether, at 
the time he committed the crime, he was president or 
agent, or acted in both capacities. In many of the 
banks of the country the offices of teller and cashier are 
held by the Same person ; WW others, clerk sna teller, 
In which particular capacity a person holding two such 
offices, either of which would be sufficient if proven to 
sustain conviction, might have acted at the time of 
doing a given act, or whether he acted in both capaci. 
ties and did the act while acting as both, would not be 
for the court to determine. If the United States under. 
took to prove both, the defendant would have no cause 
for complaint. 

In the case of The United States cs. Noelke (1 Fed. 
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20 
Rep., 426-29) a question very closely analogous to this 
is decided. The indietment was found under seetion 
os94, which enacts, * No letter or civenlar coneerning 
lotteries,’ &c. The indictment deseribed the writing 
sent as a letter and circular. On that ground defend- 
ant moved an arrest of judgment, and urged in support 
of his motion that the statute recognized the ditterenee 
between a letter, which was written matter, and a eir- 
cular, Which was printed. The court, Choate, J., dis- 
cussing the objection, replied : 

We think. however, that the same paper may be 
both a letter and a cireular. No doubt there may 
be many cireulars that are not letters; but a circu. 
lar which was in the form of a letter may be well 
deseribed as a letter and circular, and there is no 
reason for excluding sueh circular from the opera 
tions of the statute. 

Accordingly the objection to the count was ruled tn- 
sufficient. 

This ruling was as to the deseription of the article, 
the sending of which was criminal. inthe ease now in 
hearing * president and agent” are only descriptive of 
the person who may commit the offense. fn Arch- 
bold@’s Practice and Pleadings, with Notes by Pomeroy, 
vol. 2, p. 1559, the form of the indietment for embez- 
Zlement by bankers or agents is given, in which the 
official or trust relation is laid as follows : 

“A Bowas banker and agent.” The statute under 
which the form of the indictment is drawn is the 
seventh and eighth Geo. Fourth, ©. 29, section 49, 
as follows: 

“That if any money, or security for the payment 
of money, shall be intrusted to any banker, mer- 
chant. broker, attorney, or other agent.” (2 Russell 
on Crimes, p. 192.) 


26 


In Wharton’s Precedents, section 464, under a similar 
statute, the charge is made as against “clerk and serv- 
ant.” Reason and precedent, then, seem to answer the 
second proposition in the negative. 

The third question is, ‘* Whether, under section 5209 
of the Revised Statutes of the United States, it was 
necessary in the indictment to charge that the moneys 
and funds alleged to have been embezzled or misapplied, 
or either, had been previously intrusted to the defend- 
ant.” 

The offenses in this indictment are statutory. As 
proven by the authorities already cited, to charge the 
crime in the language of the statute, as a general rule, 
is Sufficient. Embezzlement is defined by law as ‘the 
appropriation to one’s own use or benefit of property 
or money intrusted to him by another.” (2 Archbold’s 
Crim. Prac., p. 1336.) The word “‘intrusted” does not oe- 
cur in the statute, nor generally in the precedents drawn 
by pleaders of recognized authority. In some instances 
the words “did intrust” occur. In others the words 
“did receive and take into his possession” are adopted. 
The latter is given in vol. 2, Archbold’s Crim. Plead- 
ings and Prac., with Notes by Pomeroy, p. 1539; the 
former in same book, p. 1359. In Bishop’s Criminal 
Procedure, vol. 2, p. 322, it is stated, “It is believed that 
the single statutory verb ‘did emvezzle’ sufficiently in- 
dicates the eriminal act.” In section 323 of the same 
book the same thought is expressed as follows : 

There must be some averment of the fiduciary 
relation sustained by the defendant and made by 
the statute an element of the offense; and under 
statutes like 39 Geo. Third, C. 85, it is added in the 
averment that by virtue of such employment he 
received into his possession the thing which he is 
accused of embezzling. 


we 
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‘“Intrusted” is not yet erystallized into a technical 
word essential as descriptive of the crime of embezzle- 
ment. ‘* That it was received and possessed by virtue 
of the employment” is a better description of the rela- 
tion between the alleged criminal and the fund than 
‘intrusted.” Only such words as have become teehni- 
eal by long uninterrupted use are required to be used 
and torbidden to be supplied by others of like import. 
The crime of misapplying is purely statutory, as to which 
no particular words have ever been established as essen- 
tial as technical words. <As to it, to substantially de- 
seribe the offense with a certainty to a general intent, 
is sufficient. 

The twelfth count in the indictment, which is the one 
in Which embezzlement is charged, avers that ** as presi- 
dent and agent, then and there, he had and received in 
and into his possession,” &e., whieh is a full complianee 
with the precedent above recited. 

The fourth proposition is, ** Whether it is necessary, 
in charging said defendant with aiding and abetting Svl- 
vestor T. Fuller, cashier of said bank, as in counts 16, 
28, and 46, with the misapplication of the funds of said 
bank, to charge that the defendant there and then knew 
that said Iruller was such cashier.” 

The statute does not in terms require that the presi- 
dent so charged should know the person misapplying 
was director, cashier, or agent. If the person misapply- 
ing, as a fact, be such an officer or agent, and he (the 
president) aids, abets, or assists such person, accord - 
ing to the statute he would be guilty. [It would be 
no less contrary to right, and no Jess harmful in ifs re- 
sults, whether the president Knew that fact or not; and 
if in the statute it was not thought necessary, it would 


not be comformable to principle to thneorporate into the 
law what the law-makers did not deem expedient. To 
this it may be replied that without knowledge there can 
be no suilt. But the Iaw frequently infers knowledge 
without proof of the facet; and if, on the proof of other 
facts, the law infers the knowledee or that defendant Is 
bound to know, the statement in the indictment of such 
facts is sufficient. It isnofta requisite of 200d pleading 
to state suel faets as the law infers without proof, TF 
the crime charged werea telony, the counts referred to 
would be against the defendant as an accessory before 
the fact. In countsagainst an accessory, the allegation 
that the defendant procured, counseled, and commanded 
“in manner and form aforesaid” is suflicient. (Are 
bol@’s Criminal Practice and Pleadings, vol. lt. p. 71.) 

In Hale’s Pleas of the Crown, vol. 1. pp. G24, 626, the 
proper course of proceeding ts thus laid down : 

Where the parties are thus joined in the same 
proceeding, the Propel COUPSe is. first, to state the 
guilt of the principal according to the facts, as if 
he alone had been concerned: and then, in case of 
accessories before the fact, to aver that C D, late 
of, &e., before the committing of the said felony 
and murder, in form aforesaid, to wit, on, We., with 
force and arms, &e., did maliciously and telomiously 
Incite, Move, procure, and abet the said A B to do 
and commit the said felony and murder in manner 
aforesaid, against the peace, Ke. 

The same rule is reiterated in Bishop’s Criminal Pro- 
cedure, vol. 2. section 8. 

But even if the allegation were necessary, it is sufti- 
ciently alleged in these counts. In the sixteenth count, 
after stating the crime against the cashier, the charge 
is made, “*He, the said Stephen A. Northway, being 
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president and agent of said association, wilfully, Anov- 


ingly, and unlawtully.” In the twenty-eighth count it 
is alleged, ** He unlawfully, knowingly, and teloniously,” 


ce. When all the necessary tacts are stated before an 
allegation, with the statement that he hnowinglg aided, 
incited, and abetted, it isa charge that defendant knew 
the facets before stated. 

The fitth proposition is, * Whether said second count 
sufficiently deseribes and identifies the erime of ab- 


stracting the funds of the bank created by the act of 


Coneress.” 

The charge in this count is in the language of the 
statute, which, as stated before, as a general rule, is 
sufficient. The crime is purely statutory. [tis alleged 
to have been done without the knowledge and consent 
of the bank, and that defendant converted the fund to 
his own use. The definition of “abstract” by Worces. 
ter is, *Totake away surreptitiously trom the property 
of another.” The charge ** without knowledge and con- 
sent” is equivalent to “surreptitiously.” ‘To convert 
to his own use” is equivalent to “to take away.” It is 
specifically and in terms charged that the money ab- 
stracted was the property of the bank. Lach element, 
then, in the detinition, is substantially set forth specifie- 
ally. The crime is identified according to the act. 

The sixth proposition is, * Whether the indictment 
sufficiently states that the Second National Bank of Jef- 
ferson was organized under the national banking aet or 
to carry on the business of banking under a law of the 
United States.” : 

The language of the several counts is, Stephen A. 
Northway * * * was then and there president and 
agent of a certain national banking association, to wit, 
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the said the Seeond National Bank of Jefferson, thereto 
fore duly organized and established and then estab- 
lished and doing business in the village of Jefterson 
and county of Ashtabula, in the division and district 
aforesaid, under the laws of the United States.” This 
states the defendant was president of a national bank- 
ing association; that the association was duly organ- 
ized, established, existed, and doing business under the 
laws of the United States. Section 5209says, ** The pres- 
ident * * * of any association who embezzles,” Ge. 
The term ‘‘any association” is generic, and requires 
specification sufficiently clear to identify the species of 
the genus. The particular species intended is a bank- 
ing association. This is stated in the counts. But the 
act does not intend that the penalty shall apply to all 
banking associations, but to a particular class of the 
species. Those organized and doing business under the 
laws of the United States is the class of banks. This 
is also alleged in the indictment. 

This statement of the organization under the laws of 
the United States would seem to be sufficient to inform 
the defendant and protect him in any case should he 
again be charged with the same offense. It is not nee- 
essary to refer to any particular statute or its title as 
the sole means of identification. Conzerning the neees- 
sity of reciting the particular statute im an indictment, 
it is ruled by Shaw, J., in the case of The Common. 
wealth vs. Charles Griffin (21 Piek., p. 525), as follows: 

As to the objection that the defendant cannot 
be sentenced upon either section of a statute, we 
think it is founded upon a mistake of the law. It 
Is hot necessary in an indictment upon a statute to 
indicate the particular section or even the particu- 


Pd 


_ * gee 


Ol] 


lar statute upon which it is founded. It is only nee- 
essary to set out in the indictment such facts as 
bring the case within the provisions of some statute 
whieh was in foree when the act was done and also 
| when the indictment was found. 

The several provisions of the act of 1864, of which 
section 5209 is a part, together with its title, deseribe 
the association as *national,” as ‘*banking,” and as 
‘association.” By the combination of these character- 
istics in the administration of the law and the language 
of the country, the name has been adopted and used as 
a description of the association referred to in the see- 
tion. This well-understood designation is used literally 
in the indictment. Of itself it would be a sutticient 
identification. The aet under which the association was 
doing business, and the declaration that it was duly 
doing business under that act, is a statement of the 
character of the business done, without either enumer- 


ating particularly or stating in a more general manner 
that it was doing a banking business. I[t is therefore 
claimed this indictment is sufficient. 
G. A. JENKS, 
NSolicitor-General, 
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SRIEF ON BEHALF OF DEFENDANT 
BY 


A. J. MARVIN. 


This action comes into this Court upon a certificate of divis 
ion of opinion from the Judges of the Circuit Court of the north- 
ern district of Ohio, and the eastern division thereof, on demur- 
rer to the several counts of the indictment. ‘The counts that 
are now left standing in the indictment are the second, which 
charges abstraction; the twelfth, charging embezzlement; and the 
fifteenth, sixteenth, twenty-eighth, thirtieth, and forty-sixth, 
which charge a misapplication of the funds and credits of the 
bank. 

The questions which the Judges of the Court desire to have 
this Court answer are: 


tr. Whether either of said counts charges defendant with 
an offence under the laws of the United States. 

2. Whether the charging of the defendant with committing 
the acts therein charged against him as president and agent did 
not vitiate said counts of said indictment. 
3. Whether in section 5209 of the revised statutes of the 
United States it was necessary to charge that the moneys and 


—— ?—— 


funds alleged to have been embezzled and misapplied, or either, 
had been previously intrusted to the defendant. 

4. Whether it is necessary in charging said defendant with 
aiding ane abetting Sylvester ‘TI. Fuller, as cashier of said bank, 


as in counts 16, 28 and 46, with the misapplication of the funds ot 


said bank, to charge that the defendant then and there knew that 


the said Fuller was said cashier. 


5s. Whether said second count sufficiently describes and 
identifies the crime of abstracting the funds of the bank, created 


by the acts of Congress. 


6. Whether the indictment sufficiently states that the Sec- 
ond National Bank of Jefferson was organized under the national 
banking act, or to carry on the business of banking under the law 
of the United States. 


As to the first question which is asked, | understand that 
this Court has already decided that it can not answer it for the 
reason that it is too general in its character. Therefore I do 
not press it. 

The second question refers to the charging in each and every 
of the counts of the official position of Mr. Northway as_ presi- 
dent and agent. This is at least uncertain, if it is not repug- 
nant, and we claim that it was the intention of the statute, when 
it used the terms “every president, director, cashier, teller, clerk 
or agent of any association, who embezzles, abstracts or willfully 
misapplies any of the moneys, funds or credits of the association”’ 
to describe different persons, or different offices which possibly 
might be held by the same person, and that an indictment which 
charges the defendant with committing the offence under all of 
these offices would be bad. For it would be charging himina 
manifold character or relation. 

A national bank ora corporation of any kind can operate 
only through its officers and agents, and the officers of the bank, 
when acting in their official capacity, may be called the agents 

of the bank: But they are not such agents as the law 
would seem to point out. For it is clearly the intention of 
the law to point out first the officers of the bank, and second, 
those persons whom they, by virtue of their authority as officers 


a 


i 


ee 


= i 


—, 
) 


and directors, may or necessarily must appoint as agents in the 
transaction of their business. There must be the employer 
and the employed, the power appointing and the person ap- 
pointed, before there can be an agency. ‘This is true of a 
bank. <A bank is not a bank that has not these officers and 
directors. And before it can proceed to transact business it 
must be manned by these officers, whom the law says shall be 
appointed to carry on the business of the bank. 

Suppose that.a man was charged as being president, direct- 
or, cashier, teller, clerk and agent. Would it be thought that 
that was a description of the position or office occupied by the 
defendant, that should call upon him to plead to that count? 
Would it be informing him with certainty of what he was charged? 
Now, if the answer is that that would not be certainty, that it 
would be repugnant in its character, or that so charging him 
would be duplicity, suppose that we drop off one of them. 
Would it not be duplicity still? Ifwe drep off all but agent, 
and charge him simply as president and agent, would it not be 
duplicity still?) And that tor the reason that) © is still charged 
ina two-fold capacity. | 

As supporting this position, we cite the third et Cranch 
Circuit Court reports, 56,— United States vs. Forest: Taw. 
ney’s reports, 34-45. 

We therefore urge that this question should be answered in 
the affirmative, that the charging of him as president and agent 
does vitiate the counts of said indictment. 


Before proceeding to the third question, I desire to state our 
position in regard to the statute itself. It embraces abstraction, 
embezzlement and willful misapplication. It is a rule of law 
that a criminal statute shall be construed, if possible, in such 
manner as to give effect to each apparent offence charged in that 
statute; and, if not, then the words which are used in charging 
the offence may be considered as synonomous, and used simply 
to strengthen the statement of the offence charged, or in some 
manner to define the offence charged. 

We know that these matters have been before this Court re- 
peatedly, but we do not know that the Court has ever attempted 
to define these several offences. We believe that the answer to 
this question requires that there should be some understanding 
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of what was intended to be charged by these several terms. It 
is well understood that embezzlement means the conversion of 
funds which were committed to a trustee to his own use. It 
means a rightful posession and a wrongful conversion of the funds 
to himself. It was intended to meet the difficulty which was ap 
parent in the term “larceny,” which was interpreted to mean the 
wrongful taking and the wrongful conversion. And, when it was 
found that a person in a trust capacity might rightfully receive 


and yet wrongfully convert, then was there a need for the law of 


embezzlement. 

We therefore define embezzlement as being the rightful tak- 
ing, or possession, and the conversion of that which was in the 
possession to one’s own use. ‘The term “misapplication” implies 
in itself, first, that the party has the funds in his hands to apply 
to some purpose, and that he wrongfully applied them. — If right: 
fully in his possession, then he must stand in regard to these funds 
in exactly the same relation as that one does who should embezzle 
the funds. It therefore necessarily implies a trust relation, for 
it could not be rightfully in his possession, ready to be applied 
to that which was right and proper under the law, unless it had 


been intrusted to him in some manner. 


We believe that this is not a straining of the definition of 


the term “ misapplication,” nor is it a narrowing of the term. 
The term ‘‘abstract” has in its nature the force of a larceny. 
But, if it is the same as “‘misapplication,” then there is no need 
of the word. We believe that it should be understood in some 
measure to correspond with that which is understood by the 


term itself, and therefore we claim that it means the taking of 


funds by one who had no right to take them, but who, by virtue 
of his office, was enabled to take them, or was in position where 
he might take them. And it matters not what he did with them. 
It is the taking by one who had no right to take, was not author- 
ized to take, and either holding or keeping it from the bank, or 
converting it to his own use. It differs from larceny in that it 
is a larceny committed by an officer who had no right to take 
the money. It differs from misapplication in that misapplication 
is the applying of the funds by one who rightfully possesses them. 
It differs from embezzlement in that embezzlement implies the 
rightful holding and-the wrongful conversion. One who has 
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been duly appointed to receive and care for the moneys of the 
bank and to pay them out could not commit the offenee of ab- 
straction. It he converted them to his own use it would be em- 
bezzlement. If he paid them out in a manner contrary to the 
statute, then it would be a misapplication. And the statute has. 
pointed out several ways in which the misapplication can be 
made, as, for instance, the payment to stock-holders of dividends 
when no dividends had been earned, or when the capital of the 
bank had been impaired, the law providing that no dividends 
shall be paid to the stock-holders until the capital has been re- 
stored. 

With these definitions in view. let us look at the different 


counts of this indictment. 


It is averred in the second count that Stephen A. Northway, 
being the President and Agent of a certain National Banking 
Association, with intent to injure the said National Banking As- 
sociation, and without the knowledge and consent thereof, did 
abstract and convert to his, the said Stephen A. Northway’s, 
own use, certain moneys and credits, the property of the bank. 
This count is deficient in that it fails to set forth in what 
manner this money was abstracted from the bank. ‘The words 
“convert to his own use” add nothing to the offence charged in 
this count, for, if he rightfully had the moneys in his possession, 
and converted them to his own use, it would be embezzlement, 
and should be so charged. And, if such was the intention of the 
District Attorney in drafting the count, then it fails to charge a 
crime. For it does not set forth a trust capacity, or state in 


what capacity he had or obtained these moneys. 


The twelfth count we do not urge further objection to than 


has been made to the words “President and Agent” above. 


The fifteenth, sixteenth, twenty-eighth, thirtieth and forty 


sixth counts we urge the following objections to:— 


That they do not properly state the offences of misapplica- 
tion. We have said that the word itself implies that it was 
properly in his hands to be applied to some purpose, and that he 
did misapply it in some of the ways pointed out in the statute. 
But there is no averment that there was anything of this kind. 
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There is no averment that they were rightfully or wrongfully in 
his hands. But there is an averment in each of ‘hese counts 
that he did convert the same to his own use. Ifthese were right- 
fully in his hands and he converted them to his own use it would 
be the offence of embezzlement. If they were not rightfully in 
his hands, and he took and applied them to his own tse it would 
be the offence of abstraction. But neither the offence of em- 


bezzlement nor abstraction is charged in these counts. 


Therefore we urge that these counts fail in charging an 


offence under section 5209. 


The Court has already said in 107 and 108 U. 5. reports: 

That the offence of misapplication being unknown to the 
common law must necessarily be defined before one can be called 
upon to answer to an indictment charging him with the offence. 
It is not defined in either of these counts, and if it is in any 
manner defined the definition is one of embezzlement, and it ts 
very clear that embezzlement does not mean the same thing as 
misapplication. Supposing, however, that it shall be urged that 
embezzlement, misapplication and abstraction are all one and 
the same offence, and that it was the intention of the law to 
charge but the one offence, then we urge that what would be 
necessary to make a good count in embezzlement would be 
necessary in each of these counts of abstraction and misapplica- 
tion, and neither of them contain these necessary averments. 

Wherefore we say that this question, No. 3, should be an- 
swered in the affirmative, and that the demurrer as to these 
counts should be sustained. : 


BY 


.§ B. BURROWS. 


AS ‘TO SECOND COUNT. 


1. The fifth question submitted by the Certificate of Division 
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presents the question, whether this count sufficiently describes and 


identifies the crime of ‘‘Abstraeting” under Section 5209 of the 


Revised Statutes. 


_ 


[t 1s charged in this count that the defendant ‘‘did abstract 


and convert to his own use” the moneys &c. of the association. 


This charge is in the words of the Statute with the additional 


averment that the defendant did ‘‘convert to 


y 


moneys Wc.’ 


his own 


use 


the 


The rule, for the determination of the question whether a 


charge in the words of the Statute is or is not sufficient, has been 


laid down in plain and unequivocal language by this Court: ‘‘In 
an indictment upon a Statute, it is not sufficient to set forth the 


offence in the words of the Statute. unless those words of them- 


selves fully, directly, and expressly, without any 


uncertainty or 


ambiguity, set forth all the elements necessary to constitute the 


offence intended to be punished; and the fact that the statute in 


question, read in the light of the common law, and other statutes 


on the like matter, enables the Court to inter the intent of the legis- 


lature, does not dispense with the necessity of alleging in the indict- 


ment all the facts necessary to bring the case within that intent.” 


U.S. vs. Carll, 105 U.S. 611. 


3efore this rule can be applied to the word ‘‘abstract,” it 1s 


necessary for the Court to assign some definite and distinctive 


meaning to this word as used in this statute. When we know what 


that meaning is, we shall know what offence the legislature intend- 


ed to punish. 


[t has no technical, legal meaning 1n criminal statutes or crim- 


inal jurisprudence. 


The crime of abstracting is not known to the 


i or 


common law, and there has been no authorative definition of the 
word abstract as used in this or any other criminal statute. 

[f the crime of abstracting is to have a place in our penal code, 
it ought to have atechnical, well-defined meaning applied to it by 
this Court, so that all may know where its boundary lines extend. 
Otherwise ‘‘to abstract” may mean one thing in one jurisdiction 
and something more or less in another. Upon the oral argunent 
of this cause, counsel for the government admitted that ‘‘abstract”’ 
had no certain and definite meaning; and he further suggested that 
it would be impolitic for the Court to define it, for the reason that 
ingenious rascality would then invent schemes for abstracting out 
side of the limits of any definition which the Court might determine 
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upon. It was suggested that ‘tabstract” like ‘fraud’ should never 
be limited by any fixed boundaries, but should be left in such flex 
ible and elastic condition that it might be stretched to cover all new 
devices for ‘‘abstracting” which were not thought of by Congress: 
and cannot now be anticipated by the Court. This novel doctrine is 
important only as a concession that “abstract” in a criminal statute 
needs to be defined to make its meaning certain and unambiguous. 

Assuming that the word ‘‘abstract” is uncertain and ambig 
uous as used in the statute, and has no technical, legal meaning, 
then it must follow that the charge in the indictment, that the de- 
fendant ‘‘did abstract”’ is also uncertain and ambiguous and there- 
fore insufficient. 

The words, ‘‘did convert to his own use” do not import any 
element of certainty into the charge. A conversion of the money 
after it had been abstracted might tend to show an element in the 
crime of embezzlement, but a conversion is no part of the crime of 
abstracting, and could only take place after the abstracting had 
been committed. If the charge had been that the defendant ab- 
stracted the money by converting the same to his own use, such 
charge would be repugnant if not contradictory. 

The question then is whether that certainty required in crimin- 
al pleading 1s attained, by the use of the words of a statute. when 
such words are conceded to be ambiguous, and have no determined 
legal signification. 

2. It was suggested, upon oral argument, to counsel tor de- 
fendant, that he should formulate a better charge for abstracting 


under this statute, if this 1s not suftticient. 
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[It was also suggested that abstracting in this statute means 
‘‘stealing”’ or at least an unlawful asportation of the moneys, funds 
and credits. When the meaning of the word ‘‘abstraet” is thus 
furnished, there is no difficulty in formulating the charge. 

That the defendant ‘*did unlawfully and feloniously steal, take 
and carry away” the moneys, funds &c. ‘‘and sothe grand jurors &c. 
find that the defendant did unlawfully abstract” the moneys, funds 
&c. would contain ‘‘all the elements of the offence which the legis- 
lature intended to punish.” | 

Or it might be charged that the defendant ‘‘did unlawfully ab 
stract certain moneys &c. by then and there unlawfully and feloni- 
ously stealing, taking and carrying away the said moneys &c.” 

If the crime intended to be designated and punished by the 
use of the word, abstract, in this statute, was larceny, then no cir 
cumloeution of phrase and no shorter phrase can be used than the 
words ‘‘did feloniously steal, take and carry away.” Com. v. Pratt, 
132 Mass. 246. 

If the unlawful asportation isthe thing meant, then the charge 
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should be, that the defendant ‘‘did unlawfully take and carry away,” 


and so the jurors tind that the defendant did unlawfully abstract. 


« 


3. Our position Is that abstract, in this statute, must be con- 


strued to mean the crime of larceny and nothing more or less. 


That it was the intention of Congress to protect a banking associa- 
tion by visiting with heavy penalties its officers and agents, who 
should steal any of its moneys, funds or credits. 

The substance of section 5209, so far as it relates to this ques- 
tion, is that every officer or agent of a banking association who em- 
bezzles, abstracts or wilfully misapplies any of its moneys, funds or 
credits, shall be deemed guilty of a misdemeanor. 

It will hardly be contended that embezzle, abstract and misap- 
ply, as used in this statute, mean the same thing, or that they sup- 
plement each other in meaning and must be taken together to con 
stitute the misdemeanor. 

The evident purpose of the statute was to punish officers and 
agents for wrongful appropriation of the moneys, funds and credits, 
which they might be tempted to make and have opportunity to 
make by reason of their office or employment. 

No provision is made or attempted to be made for acts which 


they would have no temptation or opportunity to commit by reason 
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of their office or employment. For such acts they would be amen- 
able to civil and criminal laws of the state. 

But bv reason of their position. officers and agents of a bank- 
ing association would have better opportunities than others to 
] 


; : i 
y its moneys, funds ana credits, and 


embezzle, abstract and misapy! 


it was therefore necessary that special protection should be given an 
association against this class of offences. 

Of these offences. embezzlement 1s not uncertain and needs no 
definition. As to public officers it was probably a crime known to 
the common law. As to agents, servants and ofhcers and agents 
of private corporations, it has been so long known to the statutes 
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legal meaning. ‘‘It isthe fraudulent appropriation of the property 
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of another by one to whon: it has been intrusted. 
i“ —o ee ‘ 
An officer or agent of 2 banking associat | t fraudu 


lently appropriate any of its moneys, funds or credits, iitrusted t 
him, without being amenabic to th 

But an officer or agen } Nght fra idulently Obtain) and appl 
priate moneys, funds and credits of the association which have not 
been intrusted to him, and such an act would be a larcens ) 
In common parlance might properly be designated as an “al 


Stracting. 
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Though the officer or agent had some veneral charge of the 
money Ds and cl general SUDCTViSIOnR Of TRC 2HAITS GT the associa 


tion, yet if he did not have the moneys in hi 
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of his office or employment, he would be guilty of larceny, for a 


traudulent taking and appropriation, and not embezzlement 
Embezzlement and abstraction, so far from being synon\ 
mous, denote acts of a separate and distinct character The tidh 


le 
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clary relation, the obtaining the property by virtue « 
fraudulent appropriation are the elements of embezzlement. 
here need be no fiduciary relation, and ean be no obtaining of 


property by virtue of it in the offence of abstracting. 
So long asthe President of a bank rightfully has in his posses 


sion its property he can not abstract it. He might embezzle 
it. So it would seem that there must be 
constitute an abstracting. 
) Ma « > wis ‘so “ , } ~ = 
By a consideration Of the object and purposes of the statute, 


it is reasonably certain that embevzle. abstract and misapplv are 


a 


iy 
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words used to denote distinct offences; and it also is logically 
certain that this distinction must relate to the means by which 
possession is obtained Dy the WFrone doer of the property of the 
association. 

If possession of property is rightfully obtained by virtue of of- 
fice or employment and is then fraudulently appropriated, this is 
embezzlement. 

If possession is rightfully obtained by virtue of office or em- 
ployment, and such possession is qualified and limited to an ap- 
propriation of the property in a specific manner or to a special 
purpose, and it is then traudulently appropriated to some other 
and different purpose, this is misapplication, As an example, 
li an agent intrusted with money to Compromise a claim against 
the association, should fraudulently appropriate it to his own use, 
or to some other purpose tor his own benefit, with intent to injure 
the association, he would be guilty of a misapplication. A fail- 
ure to apply as directed and the fraudulent application to some 
other purpose constitutes the offence of wilful misapplication. 
Misapplication in this statute was intended to cover the sub- 
stance of the statute of 7 and 8 Geo. 4. c. 29, sec. 49, which 
hat any banker ete., who shall be intrusted 
money etc.,under written directions to apply the same for 
any special purpose, and who shall in anywise convert the same 
| use or benefit, contrary to the purpose specified in 


| be guilty of a misdemeanor. 2, Bish. 


to his own 
such directions ete., sha 
Crim. Pro., see. 328. Under section 5209 it is not necessary that 
the direction should be in writing, but as the word imports, the 
wrong-doer must be under a duty to make some specific applica- 
tion of the money ete., before he can make a misapplication of 
it, otherwise than by stealing or embezzling the same. 

Looking at the scope and purpose of this section 5209, and 
viving effect to the words embezzle and misapply, there is no 
room left for “abstract,” except the unlawtul stealing, taking and 
carrying away of the moneys, funds and credits of the association; 
and if this be the meaning of the word in this statute, then the 
charge should be made in the language which technically and 
appropriately describes and identifies the crime of larceny. 


4. When the ordinary meaning of the verb * to abstract 


is considered, the same conclusion is arrived at. According to 
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Webster, the primary meaning of abstract is “ to draw from or 


away,” as derived from the Latin ftrahere and the prefix 
abs. “To withdraw” would be a literal rendering of abstrahere. 


“To take secretly for one’s own use from the property of 


another: to purloin; as, to abstract goods from a parcel, or 
money froma bank,” is also given as a general definition and 
illustration of the meaning of the word. ‘fo purloin”’ signifies 
“to steal,” and, “to take secretly from the property of another 


does not imply a fiduciary relation, but rather excludes the idea 
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of trust or rightful possession in the one so taking secretly. 

It may be suggested that if abstract means “to steal” then 
to charge that the defendant “ did abstract” would with cer- 
tainty advise him that he was charged with stealing. 

If the word “ steal ’’ had been used in the statute in the place 
of “abstract”? it would not have been sufficient to have charged 
that the defendant “did steal,” or, “did steal, take and carry ”’ 
—omitting the word “away.” Com. v. Adams, 7 Gray, 43. 

This objection is matter of substance. A charge of larceny 
by the defendant as constituting the abstracting would be unam- 
biguous and would inform him precisely of the nature and 
elements of the charge which he was called upon to meet. 

A charge of abstracting is ambiguous and gives no light 
upon the question, whether the taking was of moneys rightfully 
in his possession or the wrongful and larcenous taking of moneys 
in the possession of the association or some of its many officers 
or agents. And as time is not of the essence of the offence, the 
evidence on the trial would pratically be unlimited, and extend 
to any transactions within three years before the finding of the 
indictment. 

This certainty is not certainty to any intent. It is difficult 


to see why the defendant might not as well be convicted under 


this charge upon evidence showing an embezzlement or wilful 
misapplication as upon evidence showing a larceny. 

The averment that the abstracting was done “ without the 
knowledge and consent” of the association is in no wise de- 
scriptive of the offence named in the statute ; and consequently 
is mere surplusage and need not be proved. 

The question presented is, in short, whether the legislative in- 
tent was to designate by the word abstract a known offence, or to 
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create anew and unknown offence couched in language so ambigu- 
ous that learned judges are divided in opinion upon its meaning, 
and Counsel for the Government not only admit its ambiguity, but 
insist that it shall be left, on the grounds of public policy, in 
nebulous uncertainty. 

The construction here contended for, it is submitted, will 
vive to each of the three words under, discussion a definite, har- 
monious and reasonable meaning: will embrace all acts that 
ought to fall within the first clause of this highly penal statute ; 
will remove no landmarks and create no new offences ; and will 
import into criminal pleading no difficulty and no needless uncer- 


tainty. 


lor which reasons and others that will suggest themselves 


to the Court. Counsel tor detendant submit that the elements of 


larceny constitute the crime intended to be designated and pun- 


ished under the word abstract : and consequently, as the charge, 


in the second count tails to identify and describe such an offence, 


the Fifth question must be answered in the negative. 
LI. 


The third question submitted by the Certificate of Division is, 
whether under sec. 5200 it is necessary to allege that the moneys 
etc., embezzled or misapplied had been previously intrusted to 
the defendant. 

If this question is answered in the affirmative, it may render 
all of the seven counts, except the second, insufficient. 

By our construction of this statute, it is not only proper, but 
necessary that there should be no averment that the defendant 
rightfully came into the possession of the property alleged in the 
second count to have been abstracted. 

The twelfth count is for embezzlement and the other five are 
for misapplication. 

This statute does not in terms declare, that in order to con- 
stitute a misdemeanor, the property embezzled or misapplied 
must be intrusted to the officer or agent. 

But, in the nature of the case, the officer or agent must come 
into possession of the property betore he can make any appro- 


priation or application of it. 


If he comes into possession of the property by trespass, 


burglary, robbery, or other act against the consent of the bank, 
his possession could not be ror and on account of the bank, nor 
would it be referable to his fiduciary character. Such possession 
would give him no right to hold or le property for any pur- 
pose, but would subject him toa civil or criminal prosecution or 
both, for thus obtaining and keeping possession of the property. 


No reference to decided cases is necessary in support of 
the proposition, that, the ol taining of the possession of the pPprop- 
erty embezzled, by virtue of some permission and authority 
from the owner, is an essential ingredient in the crime of em- 


bezzlement. 


| 


it is so laid down by standard authors. 


‘ 


The essential allegations in the charge for embezziement, in 


addition to the formal 


parts Ar¢ 
o The fiduciary relation of the defendant to the owner ot 
the property. 
as That. by virtue of such relation, the defendant re- 
ceived the property for and on behalf of the owner. 
3- That he did em] ezzle the Sale. 


2, Bish. Crim. Pro. sec. 315. 


he doctrine that all the essentiai ingredients an offence 
must be alleged IS elementary. and ts iulilV cs ussed 11) Crap ! 
six, Volume one, of Bishop's Criminal Procedur 
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alleged in the indictment. 


Section 5209 doves not in any way define or attempt to ce- 
fine what is meant by the words embezzle or wilfully misapply. 
[t assumes that they have, in law, a known and definite 


meaning, and prescribes the punishme 


nt to ve visited upon 
1) “c ; wh the ne lh: : 29 a 
officers and agents who do the things, that constitute, in fact and 


intent, the necessary ingredients of embezzlement or misappli- 
cation. 


Lm ent mee eae 
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frauds of those in whom they have confided: and where no con 
fidence is reposed, and none is violated, the offence 1s not com 
mitted.’ 


2, Bish. Crim. Law, sec. 352. 


The charge in this count may be true, and yet no confidence 


have been reposed by the bank, and consequently none violated. 


The Solicitor-General says in his brief, page 26, that in pre 


cedents drawn by pleaders of recognized authority, various forms 


of expression are used in setting forth the fiduciary character of 


‘ . 3 . . . P 4 } 
the possession or the property embezzled: and that it is suge ested 


in Bishop’s Criminal Procedure, vol. 2, sec. 322, that the single 


statutorv verb “ did embezzle.” sufficiently indicates the criminal 


act. 
In a note to section 322 reference is made by the author, to 
sec. 315 as indicating what the charge must contain, by which it 


very clearly appears that this suggestion only had reference to 
the third essential clement of the charge. The context aiso 
shows that the author meant to say and did say that ‘did em 
bezzle ” would be sufficient without adding “ secrete and convert 
to his own use” or words of like import. 

As to pleaders of recognized authority using the form of ex- 
pression found in this indictment, we can only say that we have 
been unable to find such precedents. 

The uniform precedents for embezzlement contain the aver- 
ments that the defendant was officer or agent, etc.; that by virtue 
of office or employment he receiv ed the property for and on ac 
count of his principal; and did fraudulently embezzle the same. 

2, Dish. (rim. Pro. sec. 315, 333. 

2. Arch, Crim. Pl. & Pr..p. 1337. 

‘The precedents where “ intrusted,” “received,” * delivered,” 
or like averments are used, in place of the above averments, are 


only found init 


dictments tor fraudulent conversion by bankers. 
carriers or others, where “intrusted,” * delivered.” “received.” 
or like words are used in the statutes defining the particular of 
fence. 

Section 5209 punishes the embezzlement of property by an 
officer or agent of a National Bank when such officer or agent 


commits those acts that constitute the erabezzlement known and 


defined in criminal law, and not some special sort or variety of 
the offence made punishable by particular statutes. 

Henee the indictment should conform to the precedents 
that cover the general definition of the offence. 
vy of the twelfth 
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There is a peculiarity in the phraseolo 


count, not found in any precedent or in any other of the many 


counts In this indictment. 

The grand jurors do not present.and find anything in the 
twelfth count, except that the defendant was president and agent 
of the bank. 

There are divers statements of fact set forth in the subsequent 
portions of it, but none of these statements purportto be any part 
of what the grand jurors find and present. 

The averment that he was president and agent Is separated 
and marked off by itself, in sense and by punctuation. ‘Then fol- 
lows the statement or memorandum: “ and he the said Northway 
then and there” did sundry things. 

By the omission of the word * that,” there is no charge by 
the grand jurors that defendant received any money. 

2. As to the fifteenth count. 

There can be no claim of any averment in this count that 
the detendant had or received in any fiduciary character what- 
ever, any of the moneys which it is alleged he misapplied. 

lt is claimed, however, that such averment is unnecessary. 
That the offence of wiltul misapplication is complete, when an 
officer or agent of a bank makes a wrong application of any of its 
moneys, funds or credits, with the intent named in the statute. 

Without repeating what has been already urged as to the 
meaning of this term, I submit, that this position is untenable. 

In United States v. Britton, 107 and 108 U.S. Rep., it has 
been decided by this Court, that it is necessary, in an indictmen 
for this offence, to set forth the facts that constitute the supposed 
misapplication. 

[t is the right of the defendant to have this done, not only 
that he may be informed of the facts that constitute the real ac- 
cusation against him, but also that he may have it determined by 
the Court, whether the alleged facts constitute, as a matter of 


law. a misapplication. 
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Now, how can the Court determine, in this or any other case, 


whether a wrong application has been made, unless it appears 
that the officer or agent has deviated from or violated, In some 
substantial particular, his duty or instructions, in making the 
alleged misapplication ? And how can it be ascertained whether 
such deviation or violation has occurred, while the Court is not 
enlightened as to what the duty or instructions were?) ‘The only 
material facts stated in this count are: 1. That defendant was 
president and agent of a national bank; 2. And that without 
the knowledge of the bank and with intent to injure and detraud 
it, he paid certain moneys “ then belonging to the property ” of 
the bank, to persons unknown, in the purchase of stocks unknown 
for his own. benetit. 

This charge might create a suspicion that something wrong 
had been done, but it does not point ont in what the wrong con 
sists. 

Since the fact that he was president and agent of the bank 
gave him no right to the custody or control of its funds, there 
should be some intimation in the indictment, suggesting whether 
he came into the possession of the property by consent, or by 
fraud or force; and if by consent, whether the possession was 
given him for the purpose of buying the stocks mentioned or tor 
some other purpose. Then the Court could determine whether 
the buying of stocks was a violation of duty or instructions. 

Assuming the charge to be true, that the defendant purchased 
certain stocks with the money 6f the bank, would that, necessari 
ly or prima facie, be a wilful misapplication or a fraud upon the 
bank? ‘These stocks may have been purchased for the bank and 
in its name, and such purchase may have been tor the benefit ot 
the bank as well as the defendant, tor anything that appears in 
this count. Or it may be that the bank directed him to pur 


chase certain stocks for it. and he purchased less or more of 


some stocks than directed, or without its knowledge and to its 
advantage purchased for it other stocks. 
The allegation that the purchase was made with intent to 
defraud, does not help out the averments of misapplication. 
The misapplication and the intent are separate and 
indispensible elements of the offence, and both must be 
alleged. 
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‘The allegation that the money was paid and caused to be 
paid without the knowledge of the association, must be translated 
to mean. without the knowledge of the board of directors, if it 
means anything, and the want of knowledge of che association or 
its directors is not an element in this offence. 

+ The objections made to the fifteenth count apply to 
the sixteenth, twenty-eighth, thirtieth and forty-sixth counts. 

In these last four counts Sylvester T. Fuller is charged with 
making the misapplication, and the defendant is charged with 
aiding and abetting. By the rules of criminal pleading, little or 
no information is givena defendant as to what act or word upon 
his part, is relied upon by the government as constituting the 
aiding and abetting; and it is. therefore, especially important 
to him, that, in such charge, the unlawful acts of the principal 


offender should be fully and precisely alleged. 


4. We submit, that in order to make a valid charge for 
wilful misapplheation, it is necessary to allege, that the moneys, 
funds or credits u lawfully and wilfully misapphed, were in the 
hands of the defendant to be used and apphed to some purpase, 
other than the purpose to which the same were unlawfully 
applied. 

LIT. 

The second question is, whether the charging of the defen- 
dant with committing the acts therein charged against him as 
president and agent did not vitiate said counts. 

In each count of this indictment the charge is, that the de 
fendant committed the alleged criminal acts as president and 
agent. 

We claim that this mode of pleading is prejudicial to the de- 
fendant, and is in conflict with established precedents, and the 
rules of criminal pleading. 

It certainly was unnecessary. In the incubation of an in 
dictment containing fifty-nine counts, the grand jury ought 
to have been able to ascertain what fiduciary relation, if any, the 
defendant sustained towards the Second National Bank of Jeffer- 
son. If they could not ascertain that, they ought to have dupli- 


cated the counts. so that what was done as president might be 


. and re 
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charged against the defendant as an officer, and what was done 
as agent might be charged against him as an employee of the 


bank. 


2 It is claimed that this objection is unimportant and 


frivolous. That if the government, under such charge, under 
takes to prove that the defendant acted in both capacities, there 
would be no cause for complaint. 

[f the government must prove that the defendant acted in 
both capacities to sustain this indictment, this kind of pleading 
might not prejudice the defendant. But that suggestion is use 
ful only for the purposes of this hearing. Upon the trial the 
government would undertake to prove either capacity, and proot 
of either would be sufficient. Our complaint is, that the de 
fendant cannot know before trial from this indictment, whether 
he is to answer for some delinquency in his office of president, or 
some misdeed in his employment as agent. He can only know 
that it is for the one thing or the other or perhaps both. 

If the defendant was charged as agent In one count and as 
president in another, it would not be prejudicial. 

In that case he would know precisely what he had to meet. 
and the jury would be compelled to decide each count accord 
ing to the evidence applicable to it; but where evidence is given 
in support of a conglomerate charge, it Is quite probable that the 


jnry would apply the evidence, competent only in support of the 


charge against the defendant as president, in reinforcement of 


the proof against him as agent, or vice versa. 

It is no answer to this, to say that the jury would be properly 
instructed by the Court, to consider and determine the charge 
against the defendant as president and the charge against him as 
agent separately, and to apply to each such portions of the 
evidence as had a proper bearing upon the same. 

This discrimination is difficult and not likely to be made. 

It is plain that such complex charge would be serviceable 
to the prosecution. It would give the government the same ad- 
vantage, in putting in its proof, as though the charge were 
divided into two counts; and would, at the same time, if the 
proof tended to show unlawful acts of the defendant in both 
capacities, enable the government more readily to convince 


the jury that the defendant was guilty as charged in such 
count. 

2. The charge as “ president and agent” is open to the 
objection of vagueness and uncertainty: and also repugnancy and 
duplicity. 

It is undoubtedly true that an agent of a bank, who should 
do the acts made an offence by section 5209, would be punish- 
able as agent, although he was‘at the time president and director 
of the bank. ‘The rule must be, that if a charge is made against 
an officer or agent of a bank, the prosecution must stand or fall 
on the charge it has made. No one will contend that if a per 
son is charged as agent, he may be convicted on proof that he 
was director, president or other officer. ‘Nor, if one is charged 
as president, could he be convicted on proof that he had com- 
mitted the alleged offence by virtue of an employment as agent, 
and in the transaction of the business of his agency wholly dis 
connected trom his duties as president. 

The terms president and agent are both in section 5209, and 
denote two distinct places or positions in a bank, and belonging 
to each are separate and distinct duties. 

The officers of a bank are, in a broad sense, its represen- 
tatives and agents, in respect to the duties pertaining to their re- 
spective offices. 

The term agent is not used in such general sense in this 
statute or in this indictment ; but is used to denote a person, 
who is by contract employed in the business of his principal. 

[i officers, in contemplation of this statute, are agents, 
then the naming of the various officers in the same section was 
unnecessary. 

If agent had not been used in the statute, it might be re- 
jected as surplusage in this indictment ; since no offence would 
have been charged against the defendant by such designation. 
But, because it is used in the statute, in its ordinary sense, it is 
to be taken as used in the same sense in the indictment, and 
cannot be construed into a shadow cast by the word president. 

Counsel for the Government, in his brief, page 24, assumes 
correctly, as we believe, that, under this indictment, proof may 
be given that the defendant acted as president or agent or in 
both capacities, in the commission of the alleged offences. 
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The vice of this charge does not appear so clearly in this 
indictment, as it would, had the usual and proper form of plead- 
ing been followed. The charge then would be that the defendant 
by virtue of his office as president, and by virtue of his employ- 
ment as agent, received possession of the property embezzled or 
misapphed. 

This is somewhat analogous to what is known as a “ lump- 
as where a defendant, in larceny, is charged with 


ing charge ;” 
It is, in fact, 


stealing several distinct articles all of some value. 
more objectionable to charge a detendant with holding several 
distinct offices and committing unlawful acts pertaining to 
such offices. And if two dissimilar capacities can be grouped 
in this way, the whole catalogue named in an embezzlement 
statute, can, on the same principle, be massed in one count. 

We submit that such pleading is bad for uncertainty. 

Technically, the indictment is not, on account of this ob 
jectionable feature, bad for duplicity. There are not two distinct 
offgnees charged in one count. It is, however, equivalent to 
legal duplicity, as a single act is charged as having been done in 
two distinct fiduciary relations. 

It renders the indictment bad for repugnaney ; for it forces 
two inconsistent statements into the same count. 

It is beyond inconsistency and borders on absurdity to say, 
that one person can, while holding two distinct offices, receive 
the same money at the same time, in each, or both of such 
official capacities, or appropriate or misappropriate by a single 
act money held at the same time in each, or both official capac 
ities. 

The general or special rules of criminal pleadings do not 
warrant this conjoinder of capacities. 

In the discussion of this question, it is said in Bishop's 
Criminal Law, vol. 2, secs. 332, 333, that if the pleader is sat- 
isfied the defendant is either an “agent,” a “clerk” or a “ ser- 
vant” he selects the term which pleases him best; then, should 
the proofs sustain the allegation in this respect, all is well, though 
it should appear that one of the other statutory terms would be 
equally appropriate. That we should bear in mind. that there 
can be no servant without a master, clerk without employer or 
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agent without a principal. That, although this is a nice test, it is 
an important one. 

There would be no cause for selection, and no necessity of 
considering nice distinctions, if all the terms used in the statute 
could be conjunctively used. 

[In the precedents above referred to in Archibald and Bishop, 
special directions are given to the pleader to use the one or the 
other of the terms of the statute. 

In the recorded cases of prosecutions for embezzlement, in 
England and this country, the chief controversy has been over the 
question, whether the proof in a given case established the fact 
that the defendant sustained the relations charged, and not some 
one of the other fiduc:ary relations named in the statute. 

[f the position taken in this case, by counsel for the govern 
ment, Is correct, a vast number of prosecutions for this offence 
have been unnecessarily wrecked, and established precedents have 
been misleading lights. 

Precedents and cases may be cited where two or more of the 
statutory terms have been used; but it will be found upon examin- 
ation that this has been done, where the terms are synonomous, or 
where by statute the precision and certainty required by the com- 
mon law have in terms or implication, been dispensed with in the 
indictment.  ‘* Factor’? and “agent; “ clerk” and “ servant”’ 
have been held to be synonomous; and so are “ banker” and 
‘agent’? as used in the statute referred to, page 25, of Mr. Solici- 


tor-General’s. brief. 


2 Russell on crimes, page 473. 

The use of two or more synonomous terms creates no uncer- 
tainty, duplicity or repugnancy ; it is mere superfluity. 

Where two terms are used, and one is generic and includes 
the other as a species, the person or thing named as the species 1s 
alone the subject of the charge. If officer and president were 
both used in the statute, and in this indictment, the indictment 
would be construed to have the same meaning as though the charge 
were made against the defendant as an officer to wit; president 
etc., and upon the trial it would not be admissible to prove that the 
defendant was some other officer. 

The words president and agent are not so related. One does 
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not include the other. It could not be charged that the defendant 
was the agent of the bank, to wit; its president; or that he was 
president of the bank, to wit; its agent. 

These words are not synonomous; and one is not included 
within the meaning of the other. 

A president of a national banking association is an officer, 
whose powers and duties are defined by the National Banking 
Aet, and by the by-laws of the association. While an agent is an 
employee of the association, whose powers and duties are definea 
by his contract of employment. : 

We therefore submit that the second question should be 


answered 1n the affirmative. 
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I. 


Phe counts charging the defendant with aiding and abetting 
the cashier in misapplying the funds of the bank are fatally defect- 
ive in not averring knowledge of the fact that Fuller was cashier. 
[It will not do to Say, being Jor sident of the bank. he 1s to 

sumed to know who was its cashier. Fuller may have been just 
° TDP inted cashier, or the defendant himself Mav have just been 

appointed president with no knowledge of the facts rela 
bank, Noone can commit the principal offence defined by this 
section of the banking act except the persons therein named, and 
the accessory offence consists of aiding and abetting an offieer, 
clerk or agent in embezziing and misapplying ,the banking tunds. 

Would it for a moment be contended that an indictment was good 

charging A with aiding and abetting B, an agent of the bank, with 

embzzhng and misapplying the funds, in the absence of an aver 
ment that A knew B to be such agent? ‘The vital ingredient of 
the offence would be wanting. 

The same averment is necessary where the person charged 
is himself an agent, as there is no intendment of law that one agent 
of the bank necessarily knows all others. ‘The offence here charged 
consists of four principal elements: 4. That Fuller was cashier. 
> ‘That he embezzled or misapphed the bank’s funds. 3. That 
the defendant aided and abetted him, the cashier, in the embezzle 
ment and misapplication, with (4th.) knowledge that he was such 
cashier. 

Being necessary to prove these as principal elements of the 
offence, it is necessary to aver them. It is made unlawful by stat- 
utes, both state and federal, to resist a public officer in the execu- 
tion of the process of the court, placed in its hands for execution. 
And it has been uniformily held that an indictment is bad that fails 


to avert hat the accused knew the person resisted was an officer, 
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and it is so held notwithstanding the statute is silent upon the sub- 
ject of knowledge. 

So it is by some statutes made unlawful, with penal consequen- 
ces for their violation, for any one to sell diseased meats or meat 
from diseased animals. An averment of knowledge that the animal 
was diseased is always held essential, although the statute 1s silent 
on the subject. 

Also under a statute making it unlawful to. sell intoxicating 
‘iquor to a minor, or to a person in the habit of getting intoxicated. 
Knowledge of minority in the one case and of the habit in the other 
are held essential averments. Miller v. State, 5 O. S. 476. 

The general rule was recognized and stated by this court in 
United States v. Carll, 105 U.S., 612. There the defendant was 
charged with uttering and publishing a false.y made, forged, coun- 
terfeited, and altered obligation of the United States, but it was not 
averred that he had knowledge of its falsity or counterfeit character, 
and the statute was entirely silent upon the subject of guilty knowl- 
edge, and did not make such knowledge a requisite of guilt. 

The Court speaking through Mr. Justice Gray said: * In 
an indictment upon a statute, it is not sufficient to set torth 
the offence in the words the © statute, unless — those 
of themselves fully, directly and expressly, without 
any uncertainty or ambiguity, set forth all the elements 
necessary to constitute the offence intended to be punished ; and 
the fact that the statute in question, read in the lght of the 
common law, and of other statutes on the like matter, enables 
the court to infer the intent of the legislature, does not dispense 
with the necessity of alleging to the indictment all the facts nec- 
essary to bring the case within that intent. 

United States v. Cruikshank, 92 U.S. 542: 

United States v. Simmons, 96 Id. 360; 

Commonwealth v. Clifford, 8 Cush. (Mass. )215; 

Commonwealth v. Bean, 11 Id. 414; 

Commonwealth v. Bean, 14 Gray (Mass.), 52: 

Commonwealth v. Filburn, 119 Mass. 297. 

The language of the statute on which the indictment is 
founded includes the case of every person who, with intent to de- 
fraud, utters any forged obligation in the United States. But the 


offence at which it is aimed is similar to the common law offence 
of uttering atorged or counterfeit bill. In this case, asin that, 
knowledge that the instrument 1s forged and _ counterfeited 
is essential to make out the crime; and an uttering, with intent 
to defraud, of an instrument in fact counterfeit, but supposed by 
the defendant to be genuine, though within the words of the 
statute, would not be within its meaning and object. 


This indictment, by omitting the allegation contained in the 
indictment tn United States v. Howell. 11 Wall., 432, and in all 
approved precedents, that the defendant knew the instrument 
whichheuttered to be false, forged and counterfeit, fails to charge 
him with any crime. The omission is of matter of substance, 
and not a detect or imperfection in matter of form only, within 
the meaning of the sect. 1025 of the Revised Statutes. By the 
settled rules of criminal pleading, and the authorities above 
cited, theretore, the question of the sufficiency of the indictment 


must be answered in the negative.” 


Vhe principle of this case and those above cited, it 1s sub 
mitted, controls cases arising under the aiding and abetting 
clause of section 5209 of the Revised Statutes, and conclusively 
establish theinsufficiency of the aiding and abetting counts in the 
indictment. The claim that the circumstance of the defendant 
being president of the bank of which Fuller was cashier renders 
the averment of knowledge unnecessary, or that such averment 
is to be implied from the relation of the two offices to the bank, 
is utterly without toundation. As well might it be said, it a per 
son who was the clerk of the court was charged with unlawfully 
resisting the sheriff in the proper execution of a writ, that it was 
unnecessary to aver that the accused knew that the person re 
sisted was the sheriff, or that the averment of the relation of two 
officers to the court was in effect an averment of the scienter. 
Where the averment is made, the sufficiency of the relation to es 
tbalish the tact of knowledge is quite another question. But what 
ever presumption of tact may be drawn at the trial from the 
proved relations between the cashier and the president of the 
bank, they cannot and do not in the least relieve the govern- 
ment from the necessity of laying the foundation for such proot 
by proper averment. As well might it be said where one is 
charged with incest that knowledge of the blood relation is not 


incall odie 
required to be averred, or that such an averment is to be 
implied from the mere charge of the relation. 
IT. 

Section 5209 creates three principal offences or makes the 
perpetration of either of the three acts a crime. Whoever of the 
persons named in the section, ‘embezzles, abstracts or wilfully 
misupplies” any of the funds of the bank with the intent named is 
guilty of a misdemeanor. ‘To suppose congress to have em 
i»loved these three words as descriptive of substantially the same 
offence is to misconceive entirely the scope of the provision 
inade, as well as the meaning of the words employed. Embezzle 
ment, although perhaps nota common law offence, has become well 


defined in law. The statute creating the offence was enacted to 


meet cases of the unlawful appropriation of property of another 
to one’s own use, Where the unlawful taking required in larceny, 
Is Wanting. 

2 Wharton’s Criminal aw, sec. 1905. 

It isthe unlawful and traudulent conversion to one sown use of 
the property of another, intrusted to himin a fiduciary capacity. 

Arch. Crim. L., g600; 

United States v. Hall. 98 U.S... 343. 

It differs from larceny in the circumstance that the property 
is already in the lawful possession of the one who appropriates it. 
“To misapply ” ts to apply to a different purpose trom the one 
to which the party is charged to make the application. ‘The 
word is defined by Webster “to apply wrongly or to a wrong 
purpose, as to misapply public money.” 

Worcester defines the word to mean “to apply incorrectly 
or to a wrong purpose.” ‘* To misemploy.” ‘To abstract,” as 
defined by Webster, is ‘to take secretly for one’s own use from 
the property of another: to purloin, as to abstract goods from a 
parcel or money from a bank.” 

Worcester defines it: ‘To take away surreptitiously from 
the property of another, as to abstract money or goods from a 
parcel.” ‘lo abstract as used in the statute means to steal. 

The words * embezzle” and “ misapply” both imply posses- 
sion, but the former may be a possession involving no duty to 
apply or direct its use, whereas the latter by its plain meaning 


involves a duty of application different from the one made, and 
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wrongful. Misapply involves a duty to apply. It must have 
this meaning or it will be without effect, for every other meaning 
is embraced within that of the word ‘“* embezzle.”’ That it does 
not under’the act of Congress. mean the same as “embezzle.” is 
perfectly obvious. Let the Janguage be carefully noted, ‘‘em- 
bezzle "—without qualification—* abstract, or wilfully misapply.” 
If it Was put into the sentence to mean the same as embezzle. or 
in apposition with it, why throw the word * abstract’ between 
them, a word whose meaning can by no ftatr interpretation be 
limited to the misuse of funds already in possession. ‘To ab- 
stract”’ implies a taking, an element not embraced within, but 
entirely without the meaning of either * embezzle” or “misap- 
oly. dfs misapply was intended to have the same meaning as 
‘embezzle” it would have immediately toilowed it, making the 


sentence read. “embezzle, misapply, or abstract.”’ One who has 


the lawtul pos session of properts can not abstract’ it. Where 
4 cashier has control Ol the money 1n the bank’s drawer, the 


taking it out and appropriating it to his own use is embezzlement 

and not abstracting. One can not * abstract’ money from his 

own pocket. using the word abstract in the sense used in the 

statute. Hlenee we say that those counts of the indictment that 
: 


re embezzlement or wilttil misapplication, either 


rrofess to char: 
.? 1, > 5 a | : > ara tl ‘YN ’ li oy 4 H ‘ hetti cr | }5 » } ‘fe F - 
Vv the cashier with an aiding and avetting by the defendant, o1 
by the defendant alone, except count twelve are wholly de 


fective by reason of a failure toaver that said moneys were pre: 
viously intrusted to the keeping of the one charged with the 
inisappropriation.  ‘Lhis rule applies as well to counts charging 
embezzlement and the defendant with aiding and abetting, as to 
those counts which protess to charge the defendant directly with 
an act of embezzlement or misapplication. 

The faet must not be overlooked that the national banking 
act nowhere defines the duties of the cashier or president, except 
as to the latter in sections 5140, 5210-11 & 142, as held by this 
Court in Britton v. United States. roS U. S., 198, and these 
duties involve the control and disposition of none of the bank’s 
funds. Section 5130 requires in the fifth subdivision that the 
board of directors appoint a president, vice-president, cashier 
and other officers and define their duties; and the duties of either 


president or cashier, as respecting the control of the banking 
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funds, can only be created and defined by the board of directors. 
Non constat in the present case that either the president or cash 
ier had any control whatever of the bank’s funds. It may have 
been given by the directors to some other officer or retained by 
themselves. The power to define the duties of the president and 
cashier being lodged with the directors and having power to put 
the funds of the bank in control of either or both, or to deny the 
control to either, or both, the necessity of an averment of the 
rightful possession of the funds embezzled or misapplied becomes 
absolutely indispensable to a charge of embezzlement or misap 
plication. A mere outside agent of the bank, or the janitor otf 
its offices, could as well be charged with embezzlement without 
any averment that he was entrusted with the bank’s funds. The 
necessity of charging the fiduciary relations in embezzlement ts 
eht. It hasalready 


‘ 


been so held by this court in United States v. Britton, 108 U. 


settled by a great array of authorities of great wel 


»s., 195. Mr. Justice Woods, in delivering the opinion of the 
Court, inspeaking of the duties of the president of the bank, said: 
“The only duties imposed on him as president were to certify 
payments on the capital stock of the association, sec. 5140, to 
cause to be kept in the office where the business of the associa 
tion was transacted a list of the shareholders, sec 5210, and to 
verify by his oath the general reports made by the as 
sociation to the comptroller of the currency, sec. 52161, and the 
reports of dividends declared, sec. 5212. It Is nowhere averred 
in this count that the defendant was the duly authorized officer 
or agent of the association, whose duty it was to look afte r the ae 
counts of the depositors, to upply the sums standing to their credit 
to the payment of their obligations to the association, ov to prevent the 
withdrawal ov transfer of their deposits while they continued indebted 
to the association, ov that he was even charged with a general super 
intendence of the affairs of the association. Until it is shown that 
some officer or agent of the bank was duly authorized to take 
charge of this branch of the business of the associution, the presiwump- 
tion is that it was the duty of the board of directors. and if such was 


the fact, the defendant was powerless to prevent the transfer of 


the deposits of Alfred M. Britton to the credit of the City 
National Bank of Fort Worth. At all events, it is not charged 
that it was his duty to prevent such transfer, and this constitutes 
a fatal defect in the indictment.” The rule is well stated by the 
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court in g Pick., at the bottom of the page, as follows: ‘“ Em- 
bezzlement must be indicated by setting forth the fiduciary relation 
or the capacity in which the defendant acts and by means of which the 
property came into his possession, and by charging the fraudulent con- 
version.” 

See generally to the same effect, 1 Bish. Cr: Law, 1003, 

1 Arch. Cr. Law, 562; 

Bish. Directions and Found, 407; 

2 Bish. Cr. Proc. 323a. 

In the case of State v. Fuller, 34 Conn., 280, comment- 
Ing upon the act of congress on pages 377-8, the court say:— 
“The import of the third and fourth requests, if I correctly under- 
stand them, is that there could be no conviction under the first 
count for larceny, if the prisoner took the package entire and un. 
broken from the bank; but it Is not a case for the application of the 
principle claimed. Jt ts not alleged nor was it attempted to be 
proved, that the prisoner received the package, or that he was entrusted 
with it, or that he CVECT had care or possesston of it. All that it alleg- 
ed or could be proved is, that he had access to the place of deposit. 
There being no trust, or possibility of the breach of trust, no 
possession or custody, the technical rule in relation to the breaking 
of a package is entirely inapplicable,” 

In the case of Van Campen, 2 Benedict, 419, Judge Blatch- 
ford, in speaking of this section, says:—‘‘Where a president of a 
bank, charged, as a trustee, with the administration of the funds of 
the bank in his hands, converts them to his own use, he embezzles 
and abstracts them, within the statute referred to, unless he shows 
authority for so doing.” 

In the case of Commonwealth v. Felton, 101 Mass., 204, in 
holding that the state court had no jurisdiction of the crime of em- 
bezzlement by an officer of a national bank, the court say: ‘‘That 
the act of congress from which the national bank derives their exis- 
tence and organization, contains a section which also makes full 
and ample provision for the punishment of the crime of embezzle- 
ment and fraudulent appropriation of any funds of a national bank 
by any cashier, etc., of such bank.”’ 

In the case of Commonwealth v. Barry, 116 Mass., 1, the court 


>... 


held that the state court had jurisdiction ef the case, but because 
the offences charged were independent of any trust and of any rela 
tion of either to the bank as officer, clerk or agent, Wells, J]., savs. 
). 608-9: ‘Such relation and breach of frust are exse neral ele meres 
in the offence, punishable under the laws of the United States.” 

Mr. Wharton, at section 1959 in his work on criminal law, in 
speaking of an indictment for embezzlement says: **The indict- 
ment must aver not simply the bailment or trust, but the xpeeral err- 
eumstanee which made the couse embezzlement under the statute , and 
so it is necessary to state in the indictment the purpose for which 
the defendant was tnfrusted with the property, and the speeitic act 
of fraud with which the defendant ts charged.” 

At section 1940, he says: ‘*The distinguishing features, to 
wit, the defendant's fiduciary charack a brie 1) divide embezzieme an 


from larceny. gast be expe erally averred.’ 


In the People v. Allen, 5 Denio, p 76, the court say: ‘*An 
indictment for embezzlement under the statute concerning that 
offence must aver that the defendant was a clerk or servant of some 
person, or an officer or agent of a corporation. and that the proper: 
ty he charged with embezzling eae fo his possession or iwnder his 
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The case of Bariow v. People, 78 N. Yo. 377. was an inditct- 


ment against the treasurer of a corporation for embezziement. 
The court held that in order to sustain an indictment under the 
statute relating to embezzlement against the treasurer of a corpora- 
tion, for the alleged conversion to his own use of money of the 
corporation, it must be made to appear that the money in) question 
Came into his POSSESSTON Or unde rh is COTE hy eiphue of i is office, 

The court say, whatever conclusion there may be drawn: 


‘From this evidence it is manifestly insufficient to assert that the 


by virtue of his office, and nothing shoyt of that wall satispy the staf- 
ute or sustain the indictment.” 


In the case of State v. Johnson, 21 Texas, 775, it was held 
that “ait is the breach of trust that constitutes the vist of the offence. 
Unless a duty or trust has been imposed there can be no breach of 
trust. Itis not every officer of an institution that is incorporated 


who can be held liable under this statute by converting to his own 
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use the money of the Institution, but only such officers. clerks and 
agents as have the money of their principal or employer whieh 
shall have COME @ theiy Posse axlon. or shall be under their care by 
virtue « 


f said office, agency or clerkship. The court cannot know 
judicially what are the duties of a clerk of sueh a corporate body. 
[t being alleged that he received the money as clerk, it might 
thence be inferred that it was the duty of the clerk to receive or 
keep the money of the lodge. That inference, however, could 
only be indulged on the presumption that being honest he would 
not have received it unless it was his duty. which presumption of 
his honesty this indietment seeks to contradict. Upon this allega- 
tion rests the criminality of the matter, and, therefore, 7 should not 
ApPppeadV as a matter of Lnfere WEP, hit should he sie etly alli qed, CX pec- 
rally tn XA Hinportant (til ofte nee as that whieh may amount to fe lon. 
“for the reason then that this indictment.does not distinctly : 
state that the defendant had the POSSESSION Or COP of thix MOWeY hi 


rirtie af has ele rhship when he committed it to his OWn Use it can 
not be sustained.” 

[In Commonwealth v. Wyman, 8 Mete., it was held that ‘rit 
was because the cashier was intrusted with the funds that he could 
be held guilty of embezzlement.” 

in U. S. v. Forrest, 3 Cranch, Ct., 56, it was held that 
“An indictment for embezzlement must aver that the thing embez- 
zied came to his hands or posseseion by virtue of his employment; and 
that it 1s not sufficient that it came to his hands as bookkeeper, or 
in virtue of his office as bookkeeper, or while he acted as bookkeep- 
er. It must appear that he had authority from the bank to have it 
in his custody or possession at the time of the embezzlement.” 

These cases are sufficient to show the drift of the judicial 
opinion upon the necessity of stating the fiduciary relation in the 
indictment for embezzlement, and especially so in cases where any 
trust arises in relation to the funds of the bank by virtue of the 
office held. 

In Morse on Banking, p. 128, in discussing the powers and 
duties of the president of the bank, the author says: 

‘Tt is the duty of the president to preside at meetings of the 
board of directors. The amount and nature of the duties imposed 
upon him may vary in different associations aceording to the usages 
or by-laws of each. But ordinarily the position is one of dignity 
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and of an indefinite general responsibility rather than that of any 


great and accurately known power. But the authority inherent in 
the office itself is very small; indeed itis very difficult to say pre- 
cisely how or wherein it is really much in excess of that which can 
be exercised by any other single director. Indeed itis a singular 
at the entire collection of judicial authoriues justifies the 
enunciation of only one act as falling within the properly inherent 
power of the president. ‘his solitary function Is to take charge of 

ihe litigation of the bank.” 
I therefore submit that each count of the indictment, save the 


is bad for the reasons stated. 
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THOMAS MCNALLY VS. THE STEAM-TUG L. P. DAYTON, &¢., ET AL. 1 


1 UNITED STATES OF AMERICA, me 
Southern District of New York, | ~° 


Tuomas McNatry, Lib’t & Appel-ant, 
VS. ' 

St. Tuc JAMes Bowen, &ec., Danten Suea, Cl’t; Sr. Tua L. P. Day- 
TON, &e., TH. Meck. TPwombiy, Cl’t; Scow “ No. 4,” &e, Huan J. 
JEwETT, Rev’r, Cl’t. 

I, Samuel H. Lyman, clerk of the district court of the United 
States of America for the southern district of New York, do hereby 
certify that the writings annexed to this certificate are true copies 
of their respective originals on file and remaining of record in my 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, this second day of March, in the year of our 
Lord one thousand eight hundred and eighty and of the Independ- 
ence of the said United States the one hundred aud fourth. 


[smear] SAML H. LYMAN, Clerk. 


EKDWARD D. McCARTHY, 

Pr. for Libellant & Appellant. 
SHIPMAN, BARLOW, 
LAROCQUE & MckKARLAND, 
Pr’s for Scow No. 4 & St. Tug J. Bowen. 
JOSEPH LAROCQUE, Advocate. 
JAMES EF. CARPENTER, 

Pr. for St. Tug L. P. Dayton. 

ROBERT D. BENEDICT, 
Advocate [ for | Appellees. 


2 To the honorable William G. Choate, judge of the United 
States district courtin and for the southern district of New 

York: 
The libet of Thomas MeNally, mariner, in a eause of collision 
civil and maritime, alleges against the steam-tug “L. P. Dayton,” 
her tackle, apparel and furniture; the steam-tug “James Bowen,” 
her tackle, apparel and furniture, and the float or scow called “ Num- 
ber Four:” | 

Ist. That the said tugs and scow are now in the harbor of New 
York, and within the jurisdiction of this court. 

2d. Heretofore, to wit, on the fourteenth day of February, 1579, 
the boat or barge “Centennial,” of the burden of about 300 tons, of 
which boat your libellant was master, was taken in tow by the 
steam-tug “LL. P. Dayton” at the pier foot of Fifty-ninth street, New 
York harbor, to be towed by the said tug to the Erie basin, near 
Atlantie docks, New York harbor. She was taken at or about five 
and one-half o’clock in the afternoon of that day. She was loaded 
with a valuable cargo, to wit, six thousand four hundred and fifty 
bushels, or thereabouts, of red wheat. She was then staunch and 
seaworthy. When the “L. P. Dayton” left Fifty-ninth-street pier 
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she had in tow four boats or barges, of which the boat “Centennial ” 
was one; these were placed two on the port side of the said tug and 
two on her starboard side. The “Centennial” was the inside star- 
board boat—that is, the one lashed to the starboard side of the tug 
“Dayton.” The “Centennial” was a boat one hundred and three 
feet in length, and when fastened to the tug, as aforesaid her bow 
projected some twenty feet beyond the bow of the said steam-tug. 
The evening was quite clear and starlit. The tug and tow 
o being made up as aforesaid proceeded down the river, the 
tide being ebb, until about opposite the Eagle pier, Hoboken, 
when the tug put into shore and there left one of the boats that h: ud 
been fastened to her port side. 

After the port boat had been left at the Eagle pier as aforesaid, the 
tug, with the remaining three boats, resumed her course, proceeding 
down the river. When about opposite Pier 1, North river, and when 
about three hundred yards from the New York shore, the said boat 
“Centennial” was run into by the float or scow ealled “ Number Four,” 
which was then in tow of the steam-tug@ “James Bowen,” and re- 
ceived such injuries that she very soon thereafter sunk with her 
cargo. At the time of the collision darkness had sei in, and your 
libellant is unable to speak of his own knowledge with entire accu- 
racy of the movements of the vessels aforesaid. But he is informed 
and believes the truth to be as follows—that is to say: 

Before the collision aforesaid the steam-tug “James Bowen,” hav- 
ing the float or scow “Number Four” lashed to her port side, was 
proceeding from some point on the East river to the. Long Dock, 
Jersey City. She had rounded the Battery and at the time of the 
collision was on a course opposite or nearly opposite the course then 
being taken by the tug “L. P. Dayton” and her tow. Through the 
carelessness of both of the persons in charge of the “lL. P. Dayton” 
and of the “James Bowen” and the scow, the said tows were not 
kept clear of each other, though there was ample space of water in 
which to have done so, but were so negligently handled that the 
float or scow aforesaid bore - down on and struck full on her 
stem the boat “Centennial,” staving in her whole bow and causing 
her to sink in about ten saneuies 

Your libellant and his son were on board the “Centennial” at the 
time of the collision, but it was not possible for them to do anything 

to prevent the same. The “Centennial” was entirely under 
| the control and subject to the direction of the tug-boat “ L. P. 

Dayton,” having neither propelling nor steering power of her 
own. 

Your libellant alleges that both the steam-tugs aforesaid were in 
fault in the following respects : 

first. Neither tug-boat observed the signals of the other, the ob- 
servation of which might have and would have prev ented danger. 

Second. Neither tug-boat made use of the proper signals for avoid: 
ing a collision in time to avoid the same. 

Third. The tug-boat “ Bowen” did not reverse her movement, or 
did not do so in time to prevent a collision. 
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Fourth. Neither tug-boat was provided with a suitable and com- 
petent watch at and before the time of the collision. 

hifth. The tug-boat “James Bowen” improperly changed her 
course before the collision, having put her wheel to port and made 
an effort, apparently, to pass under the bows of the “ Dayton” and 
her tow. 

but your libellant alleges, in general, negligence against both the 
sald tugs, and requires them to make definite answer of the facts 
pertinent to the collision, which will clearly show either that both 
were equally to blame or to blame in unequal degree, though neither 
entirely free from blame; but for the reasons above mentioned your 
libellant’s boat, the “Centennial,” was in nowise to blame or responsi- 
ble for the collision aforesaid. 

od. Because of the collision aforesaid your libellant has suffered 
damages, as 1s hereinafter set forth. 

Ist. At the time of the collision the boat “Centennial” was worth 
the sum of thirty-two hundred dollars. She became a total loss to 
your libellant, who is utterly unable to repair her if she were worth 
repairing. 

2d. The furniture and necessary equipment of the said boat 

D on which your libellant was living, consisting of chairs, tables, 

clothing, ropes, anchors, &e., were worth at least three hundred 
dollars and became a total loss. 

od. Your libellant was earning wages before the said collision of 
three dollars per day, and now claims damages for loss of time at the 
above rate, but eannot definitely make a charge on such aceount be- 
cause ignorant how long he will have to remain in idleness. The 
said item of three dollars per day was compensation for your libel- 
lant’s services and the use of his boat. : 

4th. Your libellant was a common earrier and was carrying the 
aforesaid cargo of wheat on freight and was the bailee of its owners, 
and claims damages for and on account of said cargo (the same hay- 
Ing been nearly ruined by the salt water in which it lay submerged 
after the collision nearly two weeks) not less than five thousand dol- 
lars—damages in all amounting to the sum of eight thousand five 
hundred dollars, exclusive of your libellant’s claim for loss of time. 

Wherefore your libellant prays for process against the steam-tug 
“LP. Dayton,” her tackle, apparel, and furniture; the steam-tug 
“James Bowen,” her tackle, apparel, and furniture, and the float or 
scow “ Number Iour;” that they and eaeh of them Mav be arrested 
and condemned to pay your libellant’s damages and costs and in- 
interest, and that all persons who have interest in them or any of 
them may be cited to appear and answer the allegations of this 


libel. 


his 
THOMAS x McNALLY. 
mark. 
Sworn to before me this 27th day of March, 1879. 
[L. s.] HERBERT VALENTINE, 


Notary Public (44), N. ¥. €o. 
EDWARD D. McCARTILY, 
Libellant’s Proctor, Tribune Building, New York. 
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6 Your libellant, charging, additionally, negligence against 
the steam-tugs, further alleges: 

That on the night and at the time of the collision the tide was a 
strong ebb, that the tug “Bowen” and her tow were proceeding 
against the tide, and that it was negligence in her not to have kept 
more to the westward than she did, and thereby have avoided the 
tug “ Dayton” and her tow, as might easily have been done had the 
proper care been used in observing the “Dayton’s” lights and sig- 
nals. ) 7 

And, further, that the said tug “ Bowen” and her tow kept too 
near the New York shore in rounding the Battery and making up 
the North river. 

That the tug “ Bowen ” was also negligent in respect of not having 
a proper light set on her port side, or in permitting the same to be 
covered and obscured by certain cars or carriages at that time on the 
deck of the float, which was on her port side. 

That the tug “Bowen ” was also negligent in not answering the 
signals of the tug “ Dayton” when they were approaching each 
other. 

That the tug “ Dayton ” was at fault in proceeding at too great a 
speed, the tide being a strong ebb and the wind northwest. 

That the tug “ Dayton ” was likewise negligent in not having a 
proper light set on the extreme starboard and forward end of her 
tow. 

That the person in charge of the wheel of the “ Dayton” at the 
time of and before the collision was unfit for such duty, being a man 
of near and imperfect sight and generally incompetent. 

That the tug “ Dayton,” after twice blowing her whistle, did not 
keep on her course, but ported her wheel and went to starboard, 
showing her red light to the “ Bowen” and the float before reversing 
and attempting to go back. 

That neither the “ Dayton ” nor the “ Bowen” hada watech- 
man or lookout on her forward deck. 


) 


ea 
‘ 


his 
THOMAS x McNALLY. 
, mark, 
Sworn to before me this 29th day of March, 1879. 
HERBERT VALENTINE, 
Notary Public (44), New York County. 


At a stated term of the district court of the United States of 
America for the southern district of New York, held at the United : 
States court-rooms in the city of New York, on Thursday, the third 
day of April, in the year of our Lord one thousand eight hundred 
and seventy-nine. 

Present: The Honorable William G. Choate, district judge. 


Tue Froar or Scow “ Number Four,” Impleaded, &c., 
asm. 
Tomas McNAatty. 


And now Hugh J. Jewett, as receiver, &e., of the Erie Railway 


i 
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Company, owner of the said float or scow “ Number Four,” interven- 
ing for the interest of himself as such receiver in the said float 
S or scow, appears before the honorable court and makes claim 
to the said float or scow, &e., as the same are attached by the 
marshal, under the process of this court, at the instance of Thomas 
MeNally; and the said Hugh J. Jewett avers that he was in pos- 
session of the said float or scow at the time of the attachment thereof, 
and that the person above named is the true and bona fide owner 
thereof; wherefore he prays to defend accordingly. 
H. J. JEWETT, 
Receiver Bb. R. R. Co. 
SHIPMAN, BARLOW, 
LAROCQUE & MACKFARLAND, 


Proctors for Claimant. 


Sworn and suberibed this 3d day of April, A. D. 1879. 
C. G. BARBER, 
Notary Public, City and Co. of New York. 


9 Ata stated term of the district court of the United States 
for the southern district of New York, held at the United 
States court-rooms, In the city of New York, on Thursday, the third 
day of April, in the year of our Lord one thousand eight hundred 
and seventy-nine. 
Present: The Honorable William G. Choate, district judge. 


Tue Sream-TuG “James Bowen,” Her engines, &e., Impleaded 
with Float “ No.” 4, &e., 
AST, 
Thomas McNary, Libellant. 


And now Daniel Shay,ownerof the said steam-tug “James Bowen,” 
her engines, &e., intervening for the interest of himself in the said 
steam-tug, appears before the honorable court and makes claim 
to the said steam-tug, &e., as the same are attached by the 
marshal, under the process of this court, at the instance of 
Thomas McNally, and the said Daniel Shea avers that he was in 
possession of the said steam-tug at the time of the attachment there- 
of, and that the person above named ts the true and bona fide owner 
of the steam-tug, and that no other person is owner thereof; where- 
fore he prays to defend accordingly. 

DANIEL SHEA. 
SHIPMAN, BARLOW, 
LAROCQUE & MACFARLAND, 
Proctors for Claimant. 
Sworn to and subseribed this 4th day of April, A. D. 1879. 
MAUWCE SPILLANE, 
Notary Public, City and County of New York. 


10 Ata stated term of the district court of the United States 


of America, for the southern district of New York, held at 
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the United States court-rooms in the city of New York, on the — 
day of April, in the year of our Lord one thousand eight hundred 
and seventy-nine. 

Present: The Honorable Wittram G. Cnoate, district Judge. 


THe Sream-Tue “LL. P. Dayron,” Her Tackle, &e., 
asm. 
Thomas McNary, Libellant. 


And now, Arthur B. Twombly, intervening as agent for the inter- 
est ef the owner of said steam-tug, to wit, Hamilton MekKay Twom- 
bly, in the said steam-tug, appears before the honorable court and 
makes claim to the said steam-tug, &e., as the same are attached by 
the marshal, under process of this court, at the instance of ‘Thomas 
MeNally, libellant ; and the said Arthur B. Twombly avers that he 
was in possession of the said steam-tug at the time of the attachment 
thereof, and that the person above-named is the true and bona fide 
owner of the said steam-tug, and that no other person is the owner 
thereof, and the said claimant the true and lawful bailee thereof as 
agent; wherefore he prays to defend accordingly. 

ARTHUR B. TWOMBLY. 

JAMES E. CARPENTER, 

Proctor for Claimant, 26 Broad St., New York City. 


11 SOUTHERN Disrricr or New York, 8s: 


Arthur B. Twombly, being duly sworn, deposes and says that he 
resides in the southern district of New York; that he is the agent of 
the owners of said steam-tug above-named ; that the owners of said 
steam-tug reside in the southern district of New York, and that this 
deponent is duly authorized to put in this claim in behalf of the 
owner of the said steam-tug, and that the said claim is true of the 
knowledge of this deponent, except as to the matters therein stated 
on information and belief, and as to such matters he believes it to 
be true. 


ARTHUR B. TWOMBLY. 


Sworn to and subseribed this 17th day of April, A. D. 1879, be- 
fore me. 
KERDINAND WARD, 
Notary Public, Kings Co., and City and Co. of New York. 


To the Hon. Wilham G. Choate, judge of the district court of the 

United States for the southern district of New York: 

The answer of Hugh J. Jewett, receiver of the Erie Railway Com- 
pany, intervening for his interest as such receiver and for the in- 
terest of the said Erie Railway Company in the float or seow called 
‘“ Number Four,” to the libel of Thomas MeNally, answers and alleges 
as follows: “ 

First. That by proceedings duly instituted and prosecuted in the 
supreme court of the State of New York, before the Hon. Chas. Don- 
ohue, a justice of the said court, in an action brought in said court 
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wherein the people of the State of New York are plaintiffs, and the 
Erie Railway Company and others are the defendants, he, the said 
Jewett, was, on the 26th day of May, 1875, appointed by said 
12 court receiver of all and singular the property and franchises 
of the said Erie Railway Company, and all and singular the 
appurtenances in anywise thereto appertaining, with power to prose- 
cute and defend in his own name as such receiver, or in the name of 
the said company, all suits that might be the reafter brought against 
the said company, or the property thereof, and that on the 26th day 
of May he accepted said appointment, filed his bond with sureties 
for the faithful performance of his duties as such receiver in the sum 
of five hundred thousand dollars, which was duly approved by said 
court, and took possession of all the property of said company, in- 
cluding the said float or secow “Number Four,’ and has ever since 
performed, and is now performing, his duties as such receiver. 

Second. That as such receiver he has duly filed his claim for the 
said float or seow “ Number Four,” heretofore sought to be attached 
in this suit by the libellant. 

Third. As to the matters stated in the first article of the said libel, 
this respondent admits the same to be true. 

Fourth. That this respondent has no knowledge of the matters 
contained in the second article of said libel preceding the : allegation 
in said article contained to the effect that the boat “Centennial” 
was run into by the float or scow called “Number Four,” and he 
therefore neither admits nor denies the same, but leaves the libellant 
to make such proof thercof as he may be advised; that so far as the 
allegations of said article relate to the collision between the said boat 
“Centennial” and the said float or seow called “ Number Four,” which 
occurred on the fourteenth day of February, 1879, and the causes 
thereof, this respondent, upon information and belief, denies the said 
allegations of said article, and each and every of them, except so far 

as the same are hereinafter expressly admitted. 
15 And this respondent, upon information and belief, says that 
the facts in respect to said collision and the causes thereof are 
as hereinafter stated, and not otherwise—that Is to say: 

On the evening of the fourteenth February, 1879, at half-past six 
o'clock, the said float or seow “ Number Four” was taken in tow by 
the steam-tug “James Bowen” at Williamsburgh, in the East river, 
the tug being lashed to the starboard side of said float or scow, and 
proceeded in tow of said tug down the East river, bound for Long 
dock, Jersey City; that the tide was ebb, the wind moderate from 
northwest; that the said tug “James Bowen” and the said scow or 
float were both staunch, properly manned and equipped; that the 
said tug was provided with a bright headlight on the forward end of 
her house and with red and green lights on her port and starboard 
sides respectively and with two w hite lights on the flagstaff aft, and 
the said float was provided with a white headlight near the bow, all 
of said lights being properly placed and burning brightly; that the 
said tug, which had the said float in charge, was provided with a 
competent pilot and lookout properly placed on the tug, and a look- 
out also stationed forward on the roof of the float or scow. 
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That the said tug “James Bowen,” with the said scow or float in 
tow, proceeded down the East river to the Battery, and, on rounding 
the Battery into the North river, encountered considerable ice, and 


in consequence was running very slow; that after getting clear of 


the ice said tue, with the said secow 1n tow as aforesaid, was headed 
for the Jersey City abattoir. At this time there was, outside of the 
said float and about one hundred feet distant from the port side 
thereof, the steam-tuge “W. Hl. Vanderbilt,” with two barges in tow 
astern on ahawser; that said tug “ W. H. Vanderbilt,” with her said 

tow, was proceeding in the same direction and at a little faster 
14 rate than the “James Bowen;” that after the “James Bowen,” 

with the said scow in tow, had gotten into clear water and was 
heading as last aforesaid, a boat was discovered by her pilot coming 
down the river with a tow, which subsequently turned out to be the 
“LL. P. Dayton;” that, at the time the said approaching tug and tow 
were discovered, the green light of the said tug “LP. Dayton” was 
visible, and she appeared to those in charge of and navigating the 
tug “ James Bowen,” Including the lookout on said float, to be cone 
to the eastward, between the said “James Bowen ” and the New York 
shore, which was then about three hundred yards distant. At a 
proper distance the pilot in charge of the “James Bowen” blew two 
blasts of his steam-whistle, to which the approaching tug “LL. P. 
Dayton” responded by two blasts of ler whistle, and the pilot in 
charge of the said “James Bowen” thereupon put his wheel to star- 
board, heading as close to the westward as could safely be done with- 
out danger of colliding with the tug “ W. Hf. Vanderbilt” or the 
barges in tow thereof, which were, as before stated, on the port side 
of the float, heading in the same direction; that, notwithstanding 
the signal which had been given by the “James Bowen,” and which 
had been answered by the “Ll. P. Dayton,” the pilot of the said “ I.. 
P. Dayton,” instead of keeping his course or putting his wheel to star- 
board, so as — pass the said “James Bowen” on her starboard side, 
so changed his course as to shut out his green heht and bring his 
red light in view of those navigating the “James Bowen.” hat 
thereupon, it being evident that the said tue “LL. P. Davton ” could 
not cross the bow of the “James Bowen” and of the said float in tow 


thereof without Imminent danger of collision, the pilot in charge of 


the “James Bowen ” immediately rang |is bells to slow, stop, and 
back; that said signals were promptly answered by the engineer of 
tne “James Bowen,” and that at the time of the collision the head- 

way of the “ Bowen” and of the float in tow thereof was about 
15 stopped, and that those in charge of the said “LL. P. Dayton” 

and the canal boats or barges in tow thereof so navigated the 
same that the bow of the canal boat or barge on the starboard side 
of the “LL. P. Dayton” was brought into collision with the bow of 
the said float or scow “* Number four” with such foree as to break 
the tow-line from the said scow or float “Number Four” to the 
“James Bowen,” and to crush in the bow of the said barge or canal 
boat on the starboard side of the “LL. P. Dayton,” and that as this 
respondent is informed and believes the said barge or canal boat was 
the barge or canal boat called the “Centennial” in the libel in this 
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cause mentioned, and that in consequence of said collision the said 
barge or canal boat “Centennial” subsequently sank. That the place 
where the said collision occurred was about opposite Pier 1, North 
river, and from three hundred to three hundred and fifty yards from 
the head of said pier. 

And this respondent, upon information and belief, says that the 


said collision was In no Way occasioned by any fault on the part of 


the said float or scow “ Number Four,” or of those in charge thereof, 
but was occasioned by and due wholly to the fault of those navi- 
gating and in charge of the said tug “ L. P. Dayton ” and thesaid barges 
or canal-boats in tow thereof in the following respects: 

1. That the pilot in charge of the tug “L. P. Dayton” and of the 
said canal-boats in tow thereof, including the said “ Centennial,” was 
not a competent person forthe purpose, being aman of near and im- 
perfect sight and generally incompetent. 

2. That the said * lL. P. Dayton” at the time of the said collision, 
while navigating the waters of the Hudson river, and engaged In 
towing canal-boats or barges, failed and omitted to have white 
lights placed on the extreme outside of the tow gn either hand. 

3. Phat the pilot in charge of the said tug “ L. P. Dayton” and 
the canal-boats or barges in tow thereof, after having received and 

answered the signal of two blasts from the steam-whistle of the 
16 “James Bowen,” instead of keeping to the eastward and pass- 

ing the said “James Bowen” on her starboard side, improp- 
erly changed his course so as to cross the bows of the said “James 
Bowen,” thereby bringing the bow of the said canal boat “Centen- 
nial” into collision with the said float or scow “ Number four.” 

4. That the said tug “LL. P. Dayton,’ when danger of collision 
became Imminent, did not in season reverse her engine so as to pre- 
vent a collison. 

5. That the said tug-boat “ L. P. Dayton” was not provided with 
a suitable or competent lookout properly stationed at and betore 
the time of the collision. 

6. That the said tug “LL. P. Dayton” was also negligent in pro- 
ceeding at too great a rate of speed, the tide being ebb and the wind 
from the northwest. 

7. That the said tug “LL. P. Dayton,” after twice blowing her 
whistle as aforesaid, did not keep on her course, but ported her 
wheel and went to starboard, showing her red light to the “ James 
Bowen” and the said float before reversing and attempting to go 
back. 

And this respondent, upon information and belief, says that the 
said collision was in no way due to any fault on the part of the said 
scow or float “* Number Four,” or of the said tug “James Bowen.” 
And upon information and belief he denies each and every allega- 
tion in the said libel and in the supplement filed thereto contained, 
charging or imputing any fault or negligence whatever to the said 
float, or those in charge thereof, or the said tug “James Bowen,” or 
those in charge thereof, and each and every allegation in the said 
libel contained respecting the said collision, except as hereinbefore 
expressly admitted. 

2—1 45 
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Fifth. This respondent, further answering, says that as to the al- 


legations in said libel contained respecting the amount of 


17 damage alleged to have been sustained by the libellant, and 

the items thereof, this respondent has no knowledge or in- 
formation suflicient to form a belief, and he leaves the Iibellant to 
make such proot thereof as he may be advised. 

Sixth. This respondent further says that at the time of the said 
collision it was impossible for the said float or scow to do anything 
of herself to prevent the same; that she was entirely under the con- 
trol and subject LO the direction of the sald tue * James Bowen.’ 
having neither propelling nor steering power of her own; that all 
and singular the premises are true as herem sllewed. 

Wherefore this claimant and respondent prays that this honorable 
court will be pleased LO pronounce ag@alnst the libel aforesald and 
condemn the libellant in costs, and otherwise law and justice ad- 


minister in the premises. 
fs. &. 150 Oat i. 


Sworn before me this 26th day of April, 1879. 
CLG. BARBER, 
Notary Public, N.Y. City and Co. 


To the Hon. William G. Choate, judge of the district court of the 

United States for the southern district of New York: 

The answer of Daniel Shea, intervening for his interest as owner 
in the tug “James Bowen,” in the libel of Thomas MeNally, an- 
swers and alleges as follows: | 

Kirst. hat as owner of the said steam-tug “James Bowen” he 
has duly filed his claim to the said tug heretofore sought to be at- 
tached in this suit by the said libellant. 

Second. That as to the matters stated in the first article of said 

libel this respondent admits the Same to be true, 
1s Third. Phat this respondent has no knowledge of the mat- 

ters contained in the second article of said libel preceeding the 
allegation In the said article econtaied, tothe effect that the boat 
“Centennial” was run into by the float or seow “ Number Four,” 
and he therefore neither admits nor denies the same, but leaves the 
libellant to make such proof thereof as he may be advised; that so 
fur as the allegations of the said article relate to the collision be- 
tween the said boat “Centennial” and the float or secow called “ Num- 
ber Four,” which oecurred on the l4th day of February. 1S79. and 
the causes thereof, this respondent, Wpon information and behref, de- 
nies the said alleeations ot sald article. and each and every ot them. 
except so far as the same are hereinafter expressly admitted. 

And this respondent, upon information and belief, says that the 
facts in respect LO said collision and the CAUSES thereof are cs here- 
Inafter stated, and not otherwise—that is to sav: 

On the evening of the 14th day of February, 1879, at about half- 
past S1X o'clock, the said steam-tue “James Bowen,” at Williams- 
burg, in the waters of the East river, took in tow the said float or 
scow “ Number Four,” the said float or scow being lashed to the port 


Sore 
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side of said tug “ James Bowen,” and the said tug “ James Bowen,” 
with the said float or scow in tow as aforesaid, proceeded down. the 
Mast river, bound for Long Dock, Jersey City; that the tide was 
ebb, the wind moderate from northwest; that the said tug “ James 
Bowen ” and the said float or scow were both staunch, properly 
manned and equipped; that the said tug was provided with a bright 
headheht on the forward end of her house, and with red and green 
hiehts on her port and = starboard sides respectively, and with two 
White hehts on the flagstall aft, and that the said float was provided 
with a white headlight near the bow, all of said Hghts being prop- 

erty placed and burning brightly; that the said tug “James 
I") Bowen” was provided with a competent pilot and lookout, 

properly placed on the tug, and that a lookout Was also sta- 
tioned forward on the roof of the float or seow; that the sai LuUYe 
“James Bowen,” with the said float or scow in tow as aforesaid, pro- 
ceeded down the East river to the Battery, and on rounding the 
Battery into the North river encountered considerable ice, and in 
consequence Was running very slow; that after getting clear of the 
ice the said tug, with the said scow in tow as aforesaid, was headed 
for the Jersey City abattoir. At this time there was outside of the 
sald float, and about one hundred feet distant from the port side 
thereof, the steam tue “ W. TT. Vanderbilt,” with two barges in tow 
astern on a hawser; that said tue“ W. TL. Vanderbilt,” with her said 
tow, Was proceeding in the same direction and at a little faster rate 
ot speed than the “James Bowen ;” that after the said “ James 
Bowen,” with the said seow or float in tow, bad gotten into clear 
water and was heading as last aforesaid, a boat was discovered by 
her pilot coming down the river with a tow, which subsequently 
turned out to be the * L. P. Dayton;” that at the time the said ap- 
proaching tug and tow were discovered the green helt of the tug 


at ee Dayton * was visible, and she appeared to those in charge of 


and navieating the tug “James Bowen,” including the lookeut on 
and float. to be cone to the eastward, between the said “ James 
Bowen and the New York shore, which was then about three hun- 
dred yards distant. Ata Proper distanee the pilot 11) charge of the 
“James Bowen ” blew two blasts of his steam whistle, to which the 
approaching tug, “LL. P. Dayton,” responded with two blasts of her 
whistle, and the pilot in charge of the said * James Bowen ” there- 
upon put his wheel to starboard, heading as close to the westward 
as could safely be done without danger of colliding with the 
tue “SW. TL. Vanderbilt” or the barges in tow thereof, whieh 
Were, as before stated, on the port side of the said float, head- 

ing in the same direction; that notwithstanding the sie- 
20) nal which had been given by the * James Bowen,” and which 

had been answered by the ‘lL. P. Dayton,” the pilot of the 
said “1. P. Davton,” instead of keeping lis course or putting his 
wheel to starboard so as to pass the said * James Bowen on her star- 
board side, so changed his course as to shut out his oreen helt and 
bring his red lielit In view of those Navigating the “James Bowen ;” 
that thereupon, it being evident that the said tug, “ L. P. Dayton,” 
could not cross the bow of the “James Bowen ” and of the said float 
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in tow thereof without imminent danger of collision, the pilot in 
charge of the “James Bowen ” immediately rang his bells toe slow, 
stop, and back ; that said signals were promptly answered by the en- 
eineer of the “ James Bowen,” and that at the time of the collision 


the heading of the “James Bowen” and of the float in tow thereof 


was about stopped, and that those in charge of the said “1. P. Day- 
ton” and the eanal-boats or barees in tow thereof so havigated the 
same that the bow of the canal-boat Or barge on the starboard side 


of the “ L. P. Dayton” was brought into collision with the bow of 


the said float or seow “ Number Four” with such force as to break 
the tow line from the said seow or float “ Number Tour” to the 
“James Bowen,” and to erush in the bow of the said barge or canal- 
boat on the starboard side of the“ L. P. Dayton,” and that, as this 
respondent is informed and believes, the sad bearer (>]" ecnanal-boat 
was the barge or canal-boat called the “Centennial ~ mm the libel in 
this cause mentioned, and that in consequence of said collision the 
said barge or eanal-boat “ Centennial ” subsequently sank ; that the 
place where the said collision oceurred was about opposite Pier 1, 
North river, and from three hundred to three hundred and fifty 
yards from the head of said pier. 

And this respondent, upon information and belief, says that the 


said collision was In no way occasioned by any fault on the part of 


the said float or scow “ Number Four,” or of the said tug 
2] ” James Bowen,” or of those in) charee thereof, but Wills OCcci- 

sioned by and due wholly to the fault of those havigating 
and in charge of the said tue“ L. P. Dayton” and the said barges 
or canal-boats in tow thereof in the following respects: 

1. That the pilot in charge of the tug “ L. P. Dayton” and of the 
said canal-boats in tow thereof, includine the said * Centennial,” 
was not a competent person for the Purpose, bene toman of near 
and imperfect sight and generally incompetent. 

2. That the “L. P. Dayton,” at the time of the said collision, while 
navigating the waters of the Hudson river and cneaged in towing 
eanal-boats or barges, failed and omitted LO have \\ lite helits placed 
in the extreme outside of the tow on cither hand. 

d That the pilot in charge of the said tue “1. P. Dayton” and 
the canal-boats or barges in tow thereof, after having received and 
answered the signal of two blasts from the team whistle of the 
“James Bowen,” instead of keeping to the castward and passing the 
said “ James Bowen ” on her starboard side, Improperly changed his 
course so as to cross the bows of the said “ James Bowen,” thereby 
bringing the bow of the said eanal-boat “ Centennial” into collision 
with the said float or scow “ Number Four.” 

4. That the said tug “LL. P. Dayton,” when danger of collision be- 
came Imminent, did not in season reverse her eneine, so as to pre- 
vent a collision. | | 

o. That the said tue-boat “LL. P. Dayton ” was not provided with 
a suitable or vompetent lookout properly stationed at and belore 
the time of the collision. 

6. That the said tug * ve Dayton "was also neeligent 11) }ro- 
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ceeding at too great a rate of speed, the tide being ebb and the wind 
from the northwest. 
7. That the said tug “ L. P. Dayton,” after twice blowing 
2 her whistle as aforesaid, did not keep on her course, but 
ported her wheel and went to starboard, showing her red 
hieht to the “James Bowen ” and the said float before reversing and 
attempting to go back. 
And this respondent, upon information and belief, says that the 
, said collision was in no way due to any fault on the part of the said 
scow or float “Number Tour” or of the said tue “James Bowen,” 
anid Upon Information and belief he denies each and every allegation 
in the said libel andin the supplement filed thereto contained charg- 
Ing orlmputing any fault or neghe@ence whatever to the said float, or 
those in charge thereof, or the said Lue “James Bowen,” or those in 
charge thereof, and each and CVery allegation in the said libel eon- 
tained respecting the said collision, except as hereinbefore expressly 
admitted, 7 
Fourth. This respondent, further answering, says that as to the 
uilegations mn said libel contained respecting the amount of damage 
alleged to have been sustained by the libellant and the items there- 
of this respondent hath no knowledyve or information sutlicient to 
form a belief, and he-leaves the libellant to make such proot thereof 
as he may be advised. 
lifth. That all and singular the premises are true as therein al- 
dun leged., 

Wherefore this claimant and respondent prays that this honor- 
able court will be pleased to pronounce against the libel aforesaid 
and condemn the libellant in costs, and otherwise law and justice 
administer in the premises. 


DANIEL SHEA. 


Sworn before me this 25th day of April, 1879. 
hk. 8] JAMES bk. BEDELIE, 
Notary Publie. ings County. 


Certificate filed in New York county. 


Ze Tothe THonorable Wilham G. Choate, judge of the district 

eourt of the United States for the southern district of New 

York : 

The answer of Arthur B. Pwombly in behalf of ITamilton Mehkay 
Twombly, as surviving partner of Whitney & Twombly, owner 
and claimant of the steam-tug “1. P. Davton,” her tackle, &e., to 
the libel of Thomas MeNally souinist the said steam-tug © My 
Dayton,” her tackle, &e., impleaded with the steam-tug “James 
Bowen,” her tackle, &e., and the float or seow called “ Number 
four.” 

And now comes Arthur Bb. Pwombly, agent of Hamilton Mckay 
Twombly, as surviving partner of the firm of Whitney & Twombly, 
owner of the steam-tug “ L. P. Davton,” her tackle, &e., and for an- 
swer to the libel of Thomas MeNally against the said steam-tug “ L. 
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P. Dayton, doth allege and) propound upon information and belict 


as follows: 


First. This respondent admits the allegation in the first article of 


the said Jibel. 

Second. This respondent admits that on the 14th day of February, 
1S79, the boat “Centennial,” of the burden of about 500 tons, and 
of which the libellant was master, was taken in tow by the steam- 
tue “L. P. Dayton” at the pier foot of Tiftv-ninth street, New York, 
to be towed to the Erie basin, at about half-pest live o'clock }). Tl., 


and that she was loaded with a cargo of wheat, of the quantity of 


which he is not informed, nor is he informed whether the said boat 
was then staunch and seaworthy, but leaves the libellant to make 
such proof in reference thereto as he shall be advised, 

He admits that when the “Dayton” lefty Fiftv-ninth street pier she 
had in tow four boats, two on each side, and that the “Centennial” 
was the inside starboard boat; that she was one hundred and three 

feet In length, and that her bow projected some twenty feet 
24 bevond the bow of the steam-tug “ L. P. Dayton;” that the 

evening Was clear and starlit and the tide ebb, and that the 
tue landed one of the boats that had been on her port side at the 
Kagle pier, Hoboken, and that she thereafter pursued her course 
with the remaming three boats, and that when about opposite or a 
short distance above Pier 1, North river, and about three lundred 
vards from the piers on the New York shore, the “Centennial” was 
run into by the scow “ Number Tfour,” which was then in tow of the 
steam-tug “James Bowen,’ and received such injuries that she sank 
with her cargo. 


And he admits that the said secow was lashed on the port side of 


the “James Bowen” and that said tug and scow were proceeding 
from a point in the east river to the Long dock, Jersey City, and 
that at the time of the collision she was on a course opposite or 
nearly opposite the course then being taken by the “L. P. Day- 
ton ” and her tow. 

He denies that it was through any carelessness of the persons in 


charge of the “ L. P. Dayton” that said tows were not kept clear of 


each other. 

He admits that the “Centennial” was under the control and sub- 
ject to the direction of the “L. P. Dayton,” having neither propell- 
Ing nor steering power of her own. 

And as to the various allegations of fault on the part of the “ L. 
P. Dayton” he denies the same and each one of them. 

And as to the allegations in said tibel in respect to the damages 
sustained by the libellant he has no knowledge and leaves the libel- 
lant to his proof thereof. | 

And he further avers that said tug “LL. P?. Dayton” was wholly 
without fault which caused or contributed to suid collision, and the 
same was Wholly caused by fault of those on board and in charge of 
the said tug “James Bowen” and said scow “ Number Four,” as 
alleged in said libel. 

And he alleges that the tug “L. P. Dayton” was well and 


~_ 


here. 
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25 properly manned and had the requisite hghts set and burn- 


ing brightly according to law, and that the tow was in all 

respects properly made up; that the two tugs were approaching In 
such a way that the proper course was for each to pass on the star- 
board side of each other, and that the proper measures, were taken 
by said tug “ L. P. Dayton” to pass in that manner and the proper 
signals were blown, but that said tug “James Bowen” failed to give 
heed to said signals and to take proper measures to pass on the star- 
board hand of said tug “LL. P. Dayton” and the boats in her tow, but 
so negligently navigated as to bring the said scow against the said 
boat “Centennial ” and also the boat on the port side of the “L. P. 
Dayton.” 

Third. That all and singular the premises are true. 

Wherefore the claimant prays that the hbel may be dismissed with 
costs. 


ARTHUR B. TWOMBLY. 


Sworn this 28th day of April, 1879, before me. 
Ih. s.] SH. GRANT, 
Notary Public. City and County of Ne it? York. 


JAMES EF. CARPENTER, 
Proctor for Claimant, 26 Broad Street, New York. 


- 


2) Judge ’s Minutes on Trial. 


THomas McNALLY. 
rs. 
The Sream-Tuas “L. P. Dayron,” “James Bowen,” &e., and “Scow 
No. 4” XO, 
May 2, 1879. 

I. D. MeCarthy for libellant. 

Shipman & Laroeque for “ James Bowen,” and Jewett, receiver, as 
owner of “Seow No. 4.” 

Rh. D. Benedict and James FE. Carpenter for “ L. P. Dayton.” 

Ma ‘arthy reads libel. 

Larocque moves to dismiss libel as to “Scow No. -’—reserved— 
and asks same benefit as if exeepted. 

Laroeque reads answer of “Seow No. 4. 

Laroeque reads answer of “ James Bowen.” 

Carpenter reads answer of “ LL. PL Dayton.” 

Stip’d to employ stenographer; expenses to be treated as costs. 

Libellant rests on pl adings. 

Testimony closed. 

MeCarthy sums up for libellant. 

Laroeque for the “ Bowen.” 

Benedict for the “ Dayton.” 

Brief 5d. 
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27 U.S. Distriet Court, Southern Distriet of New York. 


Tomas McNALLY. 
The Srram-Tucs “JAMES Bowen ” and “LL. P. Dayton,’ &e., and 
scow “NuMBER Four.” 


CHOATE, J.: 

This is a libel brought by the master and owner of a barge called 
the “Centennial ” to recover for the loss of the barge and her CATLO 
by eollision. The case has been submitted on the libel and answers. 
The facts admitted by the pleadings are that the “ Centennial” was, 
on the evening of February 14th, 1879, after dark, which was_ the 
time of the collision, in tow of the “1. P. Dayton,” being lashed to 
the steam-tug on her starboard side, and her stem projecting about 
twenty feet ahead of the bow of the tug; that the tue had another 
barge or canal-boat outside of the “ ¢ fentennial,” and a third lashed 
to her port side; that the “ i. P. Dayton 7 with her tow was bound 
down the North river to the Erie basin, Brooklyn; that the steam- 
tug “ James Bowen,” from Williamsburg, bound up the North river 
to some point in Jersey City, had the scow “ Number Four” in tow, 
lashed to her port side; that about off Pier 1, North river, the “ Cen- 
tennial ” and the scow “ a four,’ thus in tow of said tugs 
respectively, came in collision, by the effect of which the “ Centen- 
nial” was so injured that she and her cargo were totally lost. 

The bel charges various acts of negligence on each of the tugs. 
[t contains no averments of negligence against the scow “ Number 

Four.” 
28 An answer has been put in for the secow denying any neg- 

ligence or responsibility for the collision, and it is coneeded 
that Pi libel must be dismissed as to the seow. It is claimed, how- 
ever, for the libellant that he is entitled to a decree against both the 
tugs upon the pleadings: I irst, on the ground that, as the “ Cen- 
tennial” was entirely helpless, having no motive or steering power 
herself, and as the tugs in their answer do not set up in defense any 
fault on the “ Centennial” nor any inevitable accident, but allege 
only against each other negligence which CAUSE 7. the eolliston, thie 
burden of proof is on them to prove the allegations by which they 
severally seek to exonerate themsclyes by reason of the negligence 
of the other: and. secondly, on the eround that each of the Lugs 
idmit in its answer that it was violating the cighteenth of the rules for 
prevention of collisions—that Is, that in mecting ihe other tug, coml- 
Ing upon Opposite or nearly op yee course, It starboarded instead 
of porting, as that rule requires of steam vesse “ meeting end on, or 
nearly end on, so as to involve ride. of collision, and that, therefore, 


unless this breach of a positive rule of navigation is shown by proof 


to be excused, the libellant may rest on this admission and is enti- 
tled to a decree, and that the burden of showing the excuse, if al- 
leged in the answer, is on the tug. 


1. As to the first point the learned counsel for the libellant cites 
several cases In support of his position. (The Granite State, 3 Wall., 


ar 


re 
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310; The Louisiana, 5 Wall, 164; The Washington Trving, Abb. 
Adm., 356: The Charlotte Raab, Brown’s Adm., 453; The John 
Adams, 1 Clif, 404; The Sea Nymph, 1 Lush, 25.) These are cases 
of libels brought to recover for injuries reecived by a vessel at an- 
chor or lying at a pler, or a vessel at or immicdiately before the time 
of collision in stays, and so having no power to manceuver for the 
purpose of avoiding the danger, except the case of the Washington 

Irving, Which was a libel by a sailing vessel against a steam- 
29 boat, which ran into her while keeping on her course. In all 

these cases the case shown against the colliding vessel was 
one in Which the hbelling vessel was shown, either conclusively 
or prima facie, to be without fault and powerless to avoid the injury, 
and the admission of the collision was itself prima facie proof of 
necligence of the colliding vessel. and ot her alone. They, how- 
ever, are not authorities in favor of this libellant, because his barge, 
though wholly under the control of one of these tugs, was In metion 
with that tug, and though the barge herself was helpless for the pur- 
pose of avoiding injury by any movement of her own, vet, inas- 
much as the injury may have happened through the negligence of 
either tug, the proof of the helplessness and freedom from fault of 
Lhe baree only lays the foundation for the conclusion, Or Is prima 
facie evidence that the collision was caused by the negligence of one 
or the other, or both the LUGS. It is not prima facie evidence of neeli- 
eence of cither, since it is entirely consistent with these facts that it 
may have been caused wholly by the neghgence of the other; nor is 
there any presumption against either as between the two. Hach of 
the tues in its answer alleges that it was guilty of no negligence and 
charges the fault wholly on the other. Of course, their answers are 
not to be taken as evidence against each other. This is not there- 
fore a case like those cited wher) the answer admits or the proof 
shows a state of facts constituting a prima facie case of negligence, 
and the matter relicd on in excuse or explanation is strietly justifi- 
catory or excusatory matter as to which the party alleging it as- 
sumes the burden of proof; but, quite the contrary, it Is a case where 


the facts admitted do not raise any presumption of fault against 
elther of the accused parties. 
2. As to the second point taken, I think a fair construction of the 
answers of the claimants does not support the position that either 
of the tues admits that it was acting in violation of the 18th 
OU) rule of navigation. The answer of the “lL. RP. Dayton” 
admits that the tugs were approaching on opposite or nearly 
opposite courses, and alleges that it was a case in which each was 
bound to pass the other on the starboard side; that the “Dayton” 
took proper measures to do so, but that the “Bowen” failed to give 
heed to her signals, and by her negligence brought the tows to- 
ecther. There is not an admission here that the lugs were, In the 
language of the ISth rule; meeting “end on, or nearly end on, so as 
to Involve risk of collision.” It is obvious that two vessels hay be 
proceeding On directly Opposite courses and vel hot be meeting “end 
Oll OY nearly end on,” Or proceeding so as to Involve danger of col- 
lision. The question whether this rule imposes an obligation on 
o—145 | 
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the two vessels to port depends partly on the distanee between the 
courses On which the two vessels are proceeding. Nor does the rule 
preclude vessels from passing on the starboard side of enely other if 
the movement for that Purpose IS seusonably commenced and exe- 
euted. ‘The answer of the “James Bowen” does not admit that the 
two tugs were meeting “ond OW, OF nearly end on, so as to Involve 
risk of collision ;” on the eontrary, while it admits that each tug 
blew two whistles, as if with the purpose of passing each other on 
the starboard side, and that the “ Bowen” did starboard for that pur- 
pose, vet in stating the relative positions of the two vessels when the 
“Bowen” made the “ Dayton,” and when this manoeuver was com- 


meneed on the part of the “Bowen.” I think the fair meaning of 


the answer IS that the ™ | ayton ‘s Was Ol} a COUPSE nearly Opposite to 
that oft the a Bowen,” but so far to the eastward of it threat the vessels 
were not meeting “end on, or nearly end on, so as to involve danger 
of collision.” and therefore that it Was not a ease within the Sth 
rule, and that the collision was caused by the “ Dayton’s” not keep- 
ine her course, but by her changing her course to the west- 
Oo] ward, and notwithstanding the movement of the “ Bowen” in 
the same direction, coming In collision with the “ Bowen’s” 
tow by attempting to cross her bows. Neither answer, therefore, 
admits the Violation of the Isth rule. Libel dismissed with COsts to 
the several claimants. 
May 10th, 1879. 
Kk. D. McCARTHY, 
hor Liblt. 
W. D. SHIPMAN & JOS. LAROCQUE, 
hor tha, * Janes Bows it - and NSCOW 
“Number our’ 
Rn. D. BENEDICT & J. E. CARPENTER, 
For the “L. P. Dayton” 


[ certify the foregoing to be a true Copy of the decision rendered 
by Hon. Judge Choate, May 10th, 1879, in the withim-entitled 
action. 

N. Y., July 12, 1879. 

SAMWL H. LYMAN, Clerk. 


5 He Atastated term of the district court of the United States 
of America for the southern district of New York held at the 


court-rooms thereof, in the city of New York. on the 20th dav of 


May, in the year of our Lord one thousand eight hundred and sev- 
enty-nine. 
Present: Hon. William G, Choate, district judge, 


ry. ’ » ° se 
liromas McNary, Master of the Barge “ Centennial,” 
vs, 
rn . ——— é ye eres . oF ry ran ‘ ry. 
Pur Si EAM UG “LL. P. Davros,” Her Tackle, &e.: Tre Steau-Tue 
JAMES Bowen,” Her Tackle. ve, and Vain “ Fhoar orn Scow 


No. 4.” 


rp 7 ‘ ‘- a tr > . 
[his cause having been heard on the pleadings and argued and 
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submitted by the proctors for the respective parties, and due delib- 
eration having been had, on motion of Shipman, Barlow, Larocque 
& Mcarland, proctors for the claimants of the steam-tug “ James 
Bowen,’ &e., and on motion of James I. Carpenter, proctor for the 
claimant of the steam-tug “lL. P. Dayton,” her tackle, &e.— 

It is ordered, adjudged, and decreed that the libel filed in this 
eause be, and the same is hereby, dismissed. 

And the costs of the several claimants having been taxed as fol- 
lows, to wit, in favor of Daniel Shea, the claimant of the steam-tug 
“James Bowen,” twenty-three dollars and ninety-five cents; in favor 
of the claimant of the steam-tug “LL. P. Dayton,” twenty-four dol- 

lars and twenty-five cents, and in favor of Ilugh J. Jewett, 
Oo receiver, &e., of the Ene Railway Company, the claimant of 

the float or scow “ No. 4,” twenty-three dollars and tw nty-five 
echnts— 

It is further ordered, adjudged, and deereed that the said claim- 
ants recover from the libellant the amount of their costs, taxed as 
aforesaid. 

It is further ordered that unless an appeal be taken from this de- 
eree within the time limited by law and prescribed by the rules and 
practice of this court, the stipulators for libellant’s costs forthwith 
cause the engagement of their stipulation to be performed and pay 
Into the registry of this court the amount of their said stipulation, 
and that upon such payment thereof the clerk distribute the pro- 
eeeds In satisfaction of claimant's taxed eosts herein, the costs of the 
ollicers of this court having first been paid. 


WM. G. CHOATE. 
Attest: [ies] SAMUEL TH. LYMAN, Clerk. 
(.\ true copy.) SAMUEL TH. LYMAN, Clerk. 


od District Court of the United States, Southern District of New 


York. 


Tomas McoNAatiy 
against 
The Sream-Tue “ L. P. Dayton,” The Sream-Tua “JAMES Bowen,” 
Their Tackle, &e., and Scow “ No. 4.” 


Sr: You will please take notice that the above-named libellant 
and appellant hereby appeals from the final decree entered herein 
on the 20th day of May, S79, to the next circuit court of the United 
States to be holden in and for the southern district of New York. 

Yours, We., KDWARD D. MceCARTILY, 
Proctor tor Libe Mant ane lppe lant. 


Dated New York, May 27, 1S7U. 

To James E. Carpenter, Esq., proctor for respondent and claimant 
of tug “ L. P. Dayton.” | 

Shipman, Barlow, Laroque & Melarland, lsq., proctors for re- 
spondents and claimants of tug “James Bowen” and scow “ No. 4. 


2() THOMAS MCNALLY Vs. 
OO Cireuit Court of the United States, Southern Distriet of New 
York. 


Tuomas McNatry, Libellant and Appellant, 
against 
Ture Sream-Tua “L. P. Dayron ” and Sream-TuaG “James Bowen,” 
Their Tackle, &e., and TH Scow “ No. 4,7 Respondents and Ap- 
pellees. 


To the honorable the cireuit court of the United States for the south- 
ern district of New York: 

The appeal of the above-named appellant respeetfully shows that 
on the 28th day of March, 1879, the above-named libellant, Thomas 
MeNally, filed his libel in the district court of the United States for 
the southern district of New York against the above-named vessels, 
claiming eight thousand and five hundred dollars, praying, among 
other things, for the reasons set forth in said Jibel, that the above- 
named vessels be condemned to pay the demands of said libellant, 
together with costs. 

That process was duly issued by said court and the vessels attached 
thereunder and thereafter duly bonded, and on the 26th day of April, 
1879, answers to said libel were duly filed on behalf of the several 
claimants praying that the said libel be dismissed with costs, as by 
a reference to the said libel and answers may more fully appear. 

That the said cause came on to be heard before the Ionorable 


William G. Choate, judge of the said district COUTT, ON the 2d day of 


May, 1879, upon the libel and answers herein, and argument had 
thereon, and the CAUSE having been submitted and the said 
OU judge having on the 20th day of May, IS79, made a decree 
or sentence In favor of the respective claimants herein, dis- 
missing the libel with costs, as by a reference to said deere may 
more fully appear. 
That by said decree it was, among other things, adjudged that 
the claimants recover from the libellant their costs, as follows: 


Costs of claimants of tug “L. P. Dayton ”__ -------_---- $24 25 
« - “ james Bowen’... . ... _ OS 25 
ss ws cman A”... a 


And this appellant is advised and insists that the said decree is 
erroneous, Inasmuch as the libellant is entitled to recover damages 
according to the prayer of his libel. | 

And this appellant, for these and other reasons, appeals from. the 
Whole of said decree in favor of the said claimants to the next cir- 
cuit court, and on said appeal he intends to have said eause heard 
anew in the circuit court, on the pleading in the district court, and 
on other proofs and testimony; and he prays that the record and 
proceedings may be returned to the said circuit court, and that said 
decree may be reversed, or such other decree thereon be made as to 
the circuit court shall seem just, and that the appellees may be con- 
demned to pay to the appellant costs and damages 1n the premises. 

And your appellant insists that the burden of proof is either on 


———— <«€ 


- +. ————_ ¢€ 
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the respondents, the claimants of the tug “I. P. Dayton,” or the re- 
spondents, the claimants of the tug “James Bowen.” 
New York, May 27th, 1879. 
EDWARD D. McCARTITY, 
Proctor for Libellant. 


Printed matter eorrect. 
JAMES E. CARPENTER, 
Proctor for the “ L. P. Dayton. 
SHIPMAN, BARLOW, 
LAROCQUE & McPARLAND, 
30 William St., N. ¥. City, Proctors for the 
James Bowen and Float or Scow No. 4. 


Od Stipulation for Libellant’s Costs. 
entered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern Distriet of New 


York. 
riled the 25th day of March, 1879. 


Whereas a libel was filed in this court on the twenty-eighth day of 
March, in the vear of our Lord one thousand eight hundred and 
seventy-nine, by Thomas McNally against the steam-tugs “f L. P. 
Diy toll si anid wie James ee wen.” their enomes, bottlers, tackle. apparel, 
&e., and the scow * Number 4,” her tackle, apparel, & furniture, for 
the reasons and causes in the said libel mentioned, and praying that 
sitld steam-tugs & scow may be condemned, &e., and the parties 
hereto hereby consenting and agreeing that in case of default or con- 
tumacy on the part of the Ibellant or has sureties execution may Is- 
sue ugainst their woods, chattels, and lands for the sum of two hun- 
dred & fifty dollars : 

Now, therefore, it is hereby stipulated and agreed for the benefit 
of whom it may coneern that the stipulators undersigned shall be, 
and eaeh of them is, bound in the sum of two hundred & fifty dol- 
lars, conditioned that the libellant above named shall appear and 
answer to the eause and interrogatories, and shall pay all such costs 
as shall be awarded against him by this court, or, in case of appeal, 
by the appellate eourt. is 

ils 
THOMAS x McNALLY. 
mark. 


EDWARD D. McCARTHY. 
PELIA TONE MURPHY. 


Taken and acknowledged this 28th day of March, 1879, before 


me— 
HERBERT VALENTINE, 
Notary Public (44), N. ¥. Co. 


SournerN Disrricr or NEw YORK, 88: 
Edward D. MeCarthy and Felix Tone Murphy, parties to the 
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above stipulation, being duly sworn, doth each depose and say that 
he resides in the State of New York, and that he is worth the sum 
of tive hundred dollars over and above all his just debts and Nabili- 
ties. 
EDWARD D. McCARTITY. 
FELIX TONE MURPILY. 


Sworn to this 28th day of March, 1879, before me 
[SEAL NOTARIAL. | HERBERT VALENTINE, 
Notary Public (44), N. ¥. Co. 


4 


Recorded the 28th day of March, 1879. 


, Clerk. 


(Endorsed :) Stip. lib’l’s costs. 


oS Stipulation. 


Entered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern District of New 


York. 
Filed the fifth day of April, 1879. 
Claimant’s and respondent’s costs. 


Whereas a libel was filed in this court on the 28th day of March, 
in the year of our Lord one thousand eight hundred and seventy- 
nine, by Thomas McNally against the steam-tug “James Bowen,” 
her engines, Xe., et al., for the reasons and causes in the said libel 
mentioned, and praying that said steam-tug, &e., should be con- 
demned, &c., and the parties hereto hereby consenting, and that, m 
case of default or contumacy on the part of the claimant or his sure- 


ties, execution for the sum of two hundred &« fifty dollars may issue 


against their goods, chattels, and lands; 

And whereas, also, a claim has been filed in said cause by Daniel 
Shea, as owner, &c.: Now therefore it is hereby stipulated and agreed, 
for the benefit of whom it may concern, that the stipulators under- 


signed shall be, and each of them is hereby, bound in the sum of 


two hundred and fifty dollars, conditioned that the claimant above 
named shall pay all costs and expenses which shall be awarded 
against him by the final decree of this court, or, upon appeal, by 
the appellate court. 

DANIEL SHEA. 

IK. D. MORGAN, 

HOMER RAMSDELL. 


Taken and acknowledged this 8d day of April, 1879, before me— 
[SEAL NOTARIALT. | MAU’CE SPILLANE, 
Notary Public, City & County of New York. 
SouTHERN District or NEw York, 8s: 


Edwin D. Morgan & Homer Ramsdell, parties to the above stipu- 
lation, being duly sworn, doth depose and say, and each for himsclf 
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says, that he 1s worth the sum of five hundred dollars over and above 
all his just debts and liabilities. 


Sworn to this 6d day of April, 1879, before me— 
[SEAL NOTARIAL. | MAU’CE SPILLANE, 
Notary Public, City & County of New York. 


Reeorded the fifth day of April, 1879. 
—— —,, Clerk. 


(endorsed :) Stip. cl't’s costs. James Bowen. 
i Stipulation. 
Entered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern Distriet of New 


York. 
Filed the fifth day of April, 1879. 
Claimant’s and respondent’s costs. 


Whereas a libel was filed in this court on the 25th day of Mareh, 
In the year of our Lord one thousand eight hundred and seventy- 
nine, by Thomas MeNally against The Float or Scow “ Number 
our,” for the reasons and causes in the said libel mentioned, and 
praving that said float or scow should be condemned, &e., and the 
parties hereto hereby consenting, and that in case of default or con- 
tumacy on the part of the claimant or his sureties execution for the 
sum of two hundred «& fifty dollars may issue against their goods, 
chattels, and lands: 

And whereas, also, a claim has been filed in said cause by Hugh 
J. Jewett, as receiver of the property, &e., of the Erie Railway Com- 
pany, owner of said float or scow : 

Now, therefore, it is hereby stipulated and agreed, for the benefit 
of whom it may concern, that the stipulators undersigned shall be, 
and each of them is hereby, bound in the sum of two hundred and 
fifty dollars, conditioned that the claimant above named shall pay 
all costs and expenses which shall be awarded against him by the 
final decree of this court or upon appeal by the appellate court. 

LJ. JEWETT, Receiver. 
i. D. MORGAN. 
HOMER RAMSDELL. 


Taken and acknowledged this 5d day of April, 1879, before me— 
[SEAL NOTARIALT. | MAU’CE SPILLANE, 
Notary Public, City & County of New York. 


SourTneRN Disrricr or New YORK,.88 ° 


Edwin D. Morgan & Homer Ramsdell, parties to the above stipu- 
lation, being, severally, duly sworn, doth depose and say, and each 
for himself says, that he resides in the southern district of New 
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York: that he is worth the sum. of five lundred dollars over and 
above all his just debts and Nabilities. 


I. D. MORGAN. 
HOMER RAMSDELL. 


Sworn to this 8d day of April, 1S—, before me— 
MAU'CKE SPILLANE, 
Notary Public. ¢ aly XV County of New York. 


Recorded the fifth day of April, 1879. 


, Clerk. 
(Endorsed :) Stip. cl’t’s costs. “Seow No. 4.7 

40 Stipulation. 
Entered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern Distriet of New 


York. 
Filed the seventeenth day of April, 1879. 
Claimant’s and respondent’s costs. 


Whereas a libel was filed in this court on the 28th day of March, 
in the year of our Lord one thousand eight hundred and seventy- 
nine, by Thomas McNally against The Steam-Tugs “ 1. PL Dayton,” 

, “James Bowen,” and the Scow “ Number 4,” their tackle, &e., for on 
the reasons and causes in the said bel mentioned, and praying that 
the said steam-tues “ L. P. Dayton ~ and “ James Bowen” and the 
said scow “ Number 4,” be condemned, ve. and the parties hereto 
hereby consenting and — that in case of default or contumacy on the 
part of the claimants or their sureties execution for the sum of two 
hundred «& fifty dollars may issue against their goods, chattels, and 
lands; 

And whereas, also, a claim has been filed in said cause by Whit- 
ney WX Twombly, by Hamilton Mek. Twombly, to the steani-tug 
“LL. P. Dayton,” her tackle, Xe. : : 

Now, therefore, it is hereby stipulated and agreed, for the benectit of 
whom it may concern, that thestipulators undersigned shall be, and 
each of them is hereby, bound in the sum of two hundred & fifty 
dollars, conditioned that the claimants above named = shall pay 
all costs and expenses which shall be awarded against them by the 
final decree of this court or upon appeal by the appellate court. 

CHAS. A. POOL. 
lH. Meck. TWOMBLEY. 


Taken and acknowledged this 17th day of April, 1879, before me— 
| NOTARTIAL SEAL. | PERDINAND WARD, 
Notary Public, ings CO., A (‘ity A (0. of New York, 
As to Chas. A. Pool. 
| NOTARIAL SEAL. | WM. ARNOUX, 
Notary Public, Kings Co., & New York Co., 
As to H. Melk. Twombley. 
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bo 
~t 


SOUTHERN Disrricr or New York, ss: 


Chas. A. Pool & H. Meck. Twombly, parties to the above stipula- 
tion, being duly sworn, doth cach depose and say that he resides in the 
southern district of New York; that he is worth the sum of five 
hundred dollars over and above all his just debts and liabilities. 

CHAS. A. POOL. 
H. Mck. TWOMBLY. 


Sworn to this 17th day of April, 1879, before me— 
| NOTARIAL SEAL. | RERDINAND WARD, 
Notary Public, ings (-., & (iby ae ( ). of Ne it) York, 
As to Chas. A. Poole. 
| NOTARIAL SEAT. | WM. ARNOUX, 
Notary Publie. ings ns Ne i) Vor: (0., 
As to H. Meck. Twombly. 
Recorded the seventeenth day ot Apri, 1879. 
——, ('], rk. 


eee 


(lendorsed :) Stip. el’t’s eost’s. L. P. Dayton. 


4] Stipulation for Value. 
Isntered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern Distriet of New 
York. In Admiralty. 


Iiled the fifth day of April, 1879. 


Whereas-a libel was filed on the 28th day of March, in the year 
of our Lord one thousand cight hundred and seventy-nine, by 
Thomas MeNally against The Steam-Tug James Bowen, her engines, 
We., ef al. for the reasons and causes in the said libel mentioned; and 
whereas the said libellant has waived the issue of process against 
said tue, &e., on condition that the claimant of said tug should file 
due claim thereto and stipulations for costs and value, the latter in 
the sum of twelve thousand dollars, as appears from said consent 
now on file in said court; and the parties hereto hereby consenting 
and agreeing that in ease of default or contumaey on the part of the 
claimant of said tug, &e., or his sureties, execution for the above 
amount may Issue against their goods, chattels, and lands: 

Now, therefore, the condition of the stipulation Is such that 1f the 
stipulators undersigned shall at any time, upon the interlocutory 
or final order or decree of the said district court or of any appellate 
court to which the above-named suit may proceed, and upon notice 
of such order or decree to Shipman, Barlow, Laroeque & MeFar- 
land, Msquires, proctors for the claimant of said steam -tug “ James 
Bowen,’ &e., abide by and pay the money awarded by the final 
decree rendered by the court or the appellate court, if any appeal 


4d—I-4t5 


ete arr 
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intervene, then this stipulation to be void; otherwise to remain in 
full force and yirtue. 
DANIEL SHEA. 
Ke. D. MORGAN, 
HOMER RAMSDELL. 


Taken and acknowledged this 3d day of April, 1S79, before me— 
[NOTARIAL SEAL. | MURCE SPILLANE. 
|? SOUTHERN Distrricr or New York, ss: 


Edwin D. Morgan and Homer Ramsdell, parties to the above stipu- 
lation, being severally duly sworn, depose and say, and each for him- 
self says, that he resides in the said southern district of New York: 
that he is worth the sum of twenty-four thousand dollars over and 
above all his just debts and Habilities. 


M.D. MORGAN. 
HOMER RAMSDELL. 


Sworn to this 38d day of April, 1879, before me— 
MAUR'CE SPILLANE, 
Notary Public. Culy and ( ounty of Ne iL’ dork. 


Reeorded this fifth day of April, 1879. 
Approved, New York, April 4, 1879. 
MDWARD D. McCARTITLY, 
Proctor for Lube Hajil. 


(Endorsed:) Stip. for value “James Bowen,” 


43 Stipulation for Value. 


Entered into pursuant to the rules and practices of this eourt. 


District Court of the United States for the Southern District of New 
York. In admiralty. 


Filed the fifth dav of April, 1879. 


Whereas a libel was filed on the 28th day of March, in the year 
of our Lord one thousand eight hundred and scventy-nine, by 
by Thomas McNally against ‘he Float or Scow “Number Four” 
et al. for the reasons and causes in the said libel mentioned: and 
Whereas the said libellant has waived the issue of process against 
sald float on condition that the claimant of said float should file 
due claim thereto and stipu-tions for costs and value, the latter in 
the sum of twelve thousand dollars. as appears from said consent 
now on file in said court, and the parties hereto hereby consenting 
and agreeing that In case of default or contumacy on the part of the 
claimant of said float or his sureties execution for the above amount 
may issue against their goods, chattels, and lands: 

Now therefore, the condition of the stipulation is such that if the 
stipulator undersigned shall at any time, upon the interlocutory or 
final order or decree of the said district court, or of any appellate 
court to which the above-named suit may proceed, and upon notice 


9 
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, 

; of such order or decree to Shipman, Barlow, Larocque & MeFar- 

| land, squires, proctors for the claimant of said float “ Namber 

| four,” abide by and pay the money awarded by the final decree 
rendered by the court or the appellate court, if any appeal intervene, 

then this stipulation to be void; otherwise to remain in full force 

and virtue. 


~Sike or 


H. J. JEWETT, Receiver. 
Kb. D. MORGAN. 
“b- HOMER RAMSDIELE. 


Taken and acknowledged this 3d day of April, 1879, before me— 
[| NOTARIAL SEAL. | MUR’CE SPILLANE, 
Notary Public, City ns (ounty of N if? York. 


4 SOUTHERN District oF New York, ss: 

Kdwin D. Morgan and Homer Ramesdell, parties to the 
above stipulation, being severally duly [sworn], depose and say, and 
each for himself says, that he resides in the southern district of 
New York; that he is worth the sum of twenty-four thousand dol- 
lars over and above all his just debts and liabilities. 

kK. D. MORGAN. 
HOMER RAMSDEELE. 


Sworn to this 5rd day of April, IST9, betore me— 
| NOTARIAL SEAL. ] MAURCE SPILLANE, 
~~ Notary Public, City and ( ounty of N, Mw York. 


Recorded this fifth day of April, 1S79. 
Approved this 4th day ot April, LS79. 
EDWARD D. McCARTHY, 
Proctor for Lilbe lant. 
(endorsed :) Stip. for value “Seow No. 4.” 
4 Stipulation for Palive. 
Entered into pursuant to the rules and practices of this court. 


District Court of the United States for the Southern District of New 
York. In Admiralty. 


Filed the seventeenth day of April, 1879. 


Whereas a libel was filed on the 2Sth day of March, in the Vear 


—_e of our Lord one thousand eight hundred and seventy-nine, by 
Thomas MeNally against The Steam-tug * L. P. Dayton,” her tackle, 


&e., for the reasons and eauses in the said libel mentioned; and 
whereas the said lbellant has watved the Issue of process against 
said steam-tue “Ll. P. Dayton” on condition that the claimants of 

ug should file due elaim thereto and stipulations for 


—= 


~ 


std steam-t 
costs and value, the latter in the sum of twelve thousand dollars, as 
appears from said consent now on file mm said court, and the par- 
ties hereto hereby consenting and agrecing that In case of default 
or contumacy on the part of the claimants of said steam-tug, or their 
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sureties, execution for the above amount may Issue against their 
coods, chattels, and lands: 

Now, therefore, the condition of the stipulation is such that if the 
stipul: sone unde rsioned shall at any time, upon the interlocutory or 
final order or deerce of the said district court, or of any ap pellate 
court to which the above-named suit may proceed, and upon notice 
of such order or deeree to James I. Carpenter, squire, proctor for 
the claimant of said steam-tug “lL. P. Dayton,” &e., abide by and 
pay the money awarded by the final deeree rendered by the eourt — 
or the appellate court, If any appe al intervene, then this stipulation 
to be void: otherwise to remain in full foree and virtue. 

CHAS. A. POOL. 
H. Mech. TWOMBLEY. 

Taken and acknowledged this 17th day of April, 1879, before me— 

| NOTARIAL SEAL. | FERDINAND WARD. 
Notary Public, Kings - me ity & Co. of AY, i York, 
As to Chas. A. Pool. 


[ NOTARIAL SEAL. | WM. ARNOUN, 
Notary Publie. ings rats Ni i/ Vors: (0-., 
As to I]. Melx. Twombly. 


46 SOUTHERN District or New York, ss: 


Charles A. Pool and Hamilton Melk. Twombly, parties to the 
above stipulation, being duly sworn, doth depose and say that he 
resides in the southern district of New York: that Ae is worth the 
sum of twenty-four thousand dollars over and above all his just 
debts and Habilities. 

CHAS. A. POOL. 
H. Mck. TWOMBLY. 


Sworn to this 17th day of April, 1879, before me— 
[NOT'L SEAL. | PERDINAND WARD, 
Notary Publhie, Ivings (CO. City and Co. of New York, 
As to Chas. A. Pool. 


WM. ARNOUA, 
Notary Public, Nings Co. & N.Y. Co., 
As to H. McK. Twombly. 


Recorded this seventeent h d: ay of April, LS79 
Approved this 17th day of April, 1879. ™ 
KDWARD D. McCARTITY, 
Libellants’ Proctor. 


(endorsed :) Stip for value “L. P. Dayton.” 


47 IKnow all men by these presents that we, Thomas McNally, 

John Collins, and Thomas Joice, are held and firmly bound 
unto Daniel Shea, Hamilton Mekay Twombly, and The Erie Rail- 
way Company in the sum of two hundred & fifty dollars, to be paid 
to the said Daniel Shea, Hamilton McKay Twombly, and The Erie 
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Railway Company, their executors, administrators, or assigns; for 
the payment of which, well and truly to be made,we bind ourselves, 
and each of us, our and each of our heirs, executors, and adminis- 
trators, JoIntly and severally, firmly by these presents. 

Sealed with our seals, and dated the first day of July, in the year 
of our Lord one thousand eight hundred and —. 

Whereas Thomas Me: Nally, as appellant, has appealed to the cir- 
cuit court of the United States for the southern district of New York, 
In the second circuit, from a decree of thedistriet court of the United 
States for the said southern district, bearing date the 20th day of 
Mav, IST9 ~Ina suit in whieh Thom as MeN Tally _ ; Hielaakoaied 
The Steam-Tug “ L. B. Dayton,” the Steam-Tug “James Bowen,” 
them tackle, &e., and the Float or Seow “ No. 4:2” 

Now, therefore, the condition of this ob dsrar is such that if the 
above-named appellant, Thomas MeNally, shall prosecute said ap- 
peal with effect, and pay all damages ad costs Which shall be 
awarded against him as such appellant therein if he shall fail to 
make said "6 prea il eood, then this obligation shall be void; otherwise 
the same shall be and remain in full foree and effeet. 

THOMAS McNALLY. [L.s. 

Per EDWARD D. McCARTHY, 
AAttor ney-in-F act. 
JOTIN COLLINS. it, 8. 
THOMAS JOLCE. IL. s.] 


Sealed and delivered and taken and acknowledged this Ist day of 
July, LS7Y, before hnie— 
THOMAS DE LANEY, WN. P. 
As to John Collins. 


Uwxirep STates oF AMERICA. ) 
Southe Pie District of N iv York, j 


\ »Q « 
an? , 


John Collins, being duly sworn, doth depose and say that he re- 
sides in the southern district of New York; that he is worth the 
sum of five hundred dollars over and above all his just debts and 
liabilities, 

JOTIN COLLINS. 
THOMAS JOICE. 


Sworn to this first day of July, A. D: 1879, before me— 
HERBERT VALENTINE, 
Notary Public (4 L). N. ¥. Co 


of 


-_ 


This bond approved as to form and amount and sufliciency 
surety. 
Dated New York, July 10th, 1879. 
JAMES E. CARPENTER, 
Proce Or for Cit of Steam-Tug a 
SHIPMAN, BL. & MeF. 
Proctors for Clatiuiants of Lug “ Bowen ” 8 ‘SCcOwW No. 4” 
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4S Sealed and delivered and acknowledged this 9th dav of 


July, before me, as to Thomas Joice & Thomas McNally, by 


attorney, «ec. 
July 10, 79. 
PRANCIS HABERSTROT, 


UNITED STATES OF AMERICA, a 
. . “ y , > DO « 
Southern District of New York, | 
Thomas Joice, being duly sworn, doth depose and say that he re- 
sides in the eastern district of New York; that he is worth the sum 
of five hundred dollars over and above all his just debts and Habil- 
ities. 


THOMAS JOICE. 


Sworn to before me this 9th day of July, 1879. 
ROBERT PATTEN. TIGHE, 
Notary Publie. City & County of New York. 


[endorsed :] 28124. United States cireuit court for the southern 
district of New York, in the second circuit. Thomas McNalley, ap- 
pellant, vs. The Steam-[Tug] “Ll. P. Dayton,” &e., appellees. (Copy.) 
Bond for costs on appeal. Edw'd D. McCarthy, proctor for appel- 
lant. Filed this tenth day of July, 1879. 


49 U.S. District Court, Southern District of New York. 


Thomas McNaLpty 
against 
THe Stream-Tucs “L. P. Dayron” & “James BOWEN” and Scow 


No. 4. 


It is consented that in printing the apostles on libellant’s appeal 
the stipulations for costs and value and bond on appeal may be 
omitted. 

Dated New York, July 15th, 1879. 

SHIPMAN, BARLOW, 
LAROCQUE & MACKFARLAND, 
Proctors for Claimants, Shea and Jewett, Ree’r. 
JAMES Ek. CARPENTER, 
Proctor for Claimant, St.-Tug “ L. P. Dayton.” 


Filed July 21st, 1879. 


50 (Iendorsed :) U. S. eireuit court. southern district of New 

York. Thomas MeNally, libelant and appellant, vs. The 
Steam-Tug- “James Bowen ” and “ L. P. Davton,” the Float or Scow 
No. 4, their tackle, We. Apostles. EE. D. MeCarthy, proctor for 
libelant & appellant. U.S. circuit court. Filed Mar. 22d, 1880. 
John I. Davenport, clerk. 
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D1 Cireuit Court of the United States for the Southern District 
of New York. 


Thomas McoNarry, Libellant & Appellant, 
against 
THe Steam-Tuae “ JAMes Bowen,” THe Steam-Tua “ L. P. Dayton, 
WX al. 


Sir: You will please take notice that we appear as pone for 
the claimant of the steam-tug “LL. P. Dayton” and one of the re- 
spondents herein and appellee in the above-entitled appeal, and re- 
quest that our appearance be entered. 

Dated March 19th, 1880. 

CARPENTER & MOSHER, 
Proctors for Appellee, Claimant of “L. P. Dayton,” 
Wall St., N.Y. 
To John I. Davenport, Esqr., Clerk, NX 


endorsed: U. S. ecireuit court, southern distriet N. Y. 


52 Thomas MeNally, hbTt & app lt, against The Steam-Tug 
James Bowen & a/. Appearance. Carpenter & Mosher, 


proctors for el’t of “ L. P. Dayton,” 62 Wall str’t, N.Y. U.S. eir- 
cult court. Tiled Mar, 22, 1880.) John I. Davenport, clerk. 


53 At a stated term of the cireuit court of the United States of 
America for the southern district of New York,in the second 
circuit, held at the United States court-rooms in the city of New 
York, on Tuesday, the 19th day of October, in the year of our Lord 
one thousand eloht hundred and elehty. 
Present: Phe Honorable Samuel Blatchford, cireuit judge. 
THoomMas McNary, Libellant & Appellant, ) 
Us. . 2 ¢ als 
:AM-Tuc “L. P. Dayton,” Sream-Tuc | | gn “mn al, Appeals. 
gti Bowen,” Float or Scow “ No. 4,” | na 
Claimants. J 


The above cause coming on for argument upon appeal— 

Mr. Edward D. McCart thy is heard in behalf of libellant and ap- 
pellant. 

Mr. James E. Carpenter is heard in behalf of claimant, Steam-Tug 
“L. P. Dayton.” 

Mr. Wilham D. Shipman is heard in behalf of claimants, Steam- 
Tue “James Bowen ” and “ Scow No. 4.75 GC. ALY. 


Df Circuit Court of the United States for the Southern District of 
New York. 
Thomas MceNabniy 
vs. 
Tue Sreamsnip L. P. Dayroxr, Tire Streausuip JAMES Bowen, and 
Thue Fe-ar or Scow Called “ NUMBER IfouR. 
QO In this ense I find the following facts as between the libel- 
lant and the claimant of the steam-tug L. P. Dayton, such 
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facts being found from the libel and the answer of said claimant, no 
testimony being put in on the part of either of said parties: * On 
the 14th of February, 1879, the boat Centennial, of the burden of 
about 300 tons. and of which the libellant was master, was taken in 
tow by the steam-tug L. P. Dayton at the pier foot of 59th street, 
New York, to be towed to the Mrie bason, at about half-past 5 0 cloek 
» m. The said boat was loaded with a cargo of wheat. When the 
Dayton left 59th-street pier she had in tow four boats, two on each 
side. The Centennial was the inside starboard boat—that is, the 
one lashed to the starboard side of the Dayton. She Was 103 feet in 
length and ber bow projected some 20 feet beyond the bow 
56 of the Dayton. The evening was clear and starlit and the 
tide ebb. The Davton landed one of the boats whieh had 
been on her port side at the Eagle pier, Hoboken, and thereafter 
pursued her course with the remaining three boats. When about 
Opposite or ashort distante above Vier a North river, and about 
300 yards from the piers on the New York shore, the Centennial 
was run into by the scow Number Four, which was then in tow of 
the steam-tug@ James Bowen, and received such injuries that she 
sank with her cargo. The Number Tour was lashed to the port side 
of the Bowen, and the two were proceeding from a point in the East 
river to the Long dock, Jersey City. At the time of the collision 
the Bowen was on a course Opposite, OF nearly opposite, the course 
then being taken by the Dayton and her tow. The Centennial 
was under the control and subject to the direetion of 
OT the Dayton, having neither propelling nor steaming power 
of her own.” On the foregoing facts this court found, as a 
eoneclusion of law, ” that. as the libel alleges that the Davton was 
negigent and in fault in various particulars specified in the libel, 
and as the answer of the claimant of the Dayton denies each of said 
allegations of fault on the part of the Dayton, and as no facts are 
proved in the case as agalnst the Dayton, excep the foregoing facts 
admitted by said answer, and the libellant has proved no negli- 
gence or fault on the part of the Dayton, the bel must be dis- 
missed as to the Dayton, with costs to her in this court, and with 
$24.25 costs to her in the district court against the lebellant.” 
This court found the following facts as between the Hbellant and 
the claimant by the steam-tug James Bowen, such facts being 
58 found from the libel and the answer of said claimant, no 
testimony being put in on the part of either of said parties: 
“On the evening of the 4th of February, 1879, the steam-tug 
James Bowen took in tow, in the East river, the scow Number Four, 
the seow being lashed to the por side of the Bowen. The Bowen 
and the scow were bound to the Long dock, Jersey City. The tide 
was ebb. The Bowen and the scow proceeded down the East river 
to the Battery and rounded the Battery. Ata point about opposite 
Pier 1, North river, and about 300 yards distant froin the New York 
shore, the bow of the boat Centennial, which was being towed by 
the steam-tug L. P. Dayton, on the starboard side of the Dayton, 
and was going down the North river, came into collision with the 
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bow of the said scow Number Four, and the effect was that 
59 the Centennial sank.” 

On the foregoing facts this court found, as a conelusion of 
law, “that, as the libel alleges that the Bowen was negligent and in 
fault in various particulars specified in the libel, and as the answer 
of the claimant of the Bowen denies each and every allegation in 
the libel charging or imputing any fault or negligence to the seow 
or the Bowen, or those in charge thereof, and as no facts are proved 
in the case as against the Bowen, except the foregoing facts admitted 
by said answer, and the libellant has proved no negligence or fault 
on the part of the Bowen, the libel must be dismissed as to the 
Bowen, with costs to her in this court, and with $25.95 eosts to 
her in the district court against the lbellant.” 

This court found the following facets as between the libel- 
GO lant and the claimant of the scow Number Four, such faets 

being found from the libel and the answer of said claimant, 
no testimony being put in on the part of either of said parties: 

“On the evening of the 14th of February, 1879, the steam-tug 
James Bowen took in tow, in the East river, the sceow Number Four, 
the scow being lashed to the port side of the Bowen. The Bowen 
and the scow were bound to the Long dock, Jersey City. ‘The tide 
was ebb. The Bowen and the secow proceeded down the East river 
to the Battery and rounded the Battery. At a point about opposite 
Pier 1, North river, and about 300 yards distant from the New York 
shore, the bow of the boat Centennial, which was being towed by 

the steam-tug L. P. Dayton, on the starboard side of the Day- 
6] ton, and was going down the North river, eame into collision 

with the bow of the said seow Number Four, and the effect 
was that the Centennial sank.” 

“On the foregoing facts this court found as a conclusion of law 
that, as the libel alleges that the scow was in fault in’ particulars 
specified in the libel, and as the answer of the claimant of the scow 
denies each and every allegation in the libel charging or imputing 
any fault or neghgence to the seow or the Bowen, or those in charge 
thereof, and as no facts are proved in the case as against the scow, 
except the foregoing facts as admitted by said answer, and the libel- 
lant has proved no negligence or fault on the part of the scow, the 
libel must be dismissed as to the seow, with costs to her in this 
court, and with $25.25 costs to her in the district court against the 
libellant.” 


62 i. D. MeCarthy, for the libellant; W.D. Shipman, for the 
Bowen and the scow; Carpenter & Drosher, for the Dayton. 


BLATCHEFORD, J.: 


The answer of the Dayton alleges that the collision was wholly 
eaused by the fault of those on board and in charge of the Bowen 
and the scow, “as alleged in the libel.” This admission by the Day- 
ton certainly ean have no effect to throw on the Dayton, as between 
her and the libellant, any burden of showing fault in the Bowen 
and the scow. The libellant and the Dayton agree that there was 
o—145 
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fault in the Bowen and the scow; but when it comes to making 
proof of such fault, which proof must be made as against the Bowen 
and the scow to condemn them, they having denied the libellant’s 

allegation of fault in them, and the libellant having initiated 
OD such allegation of fault in them, the libellant must go ftor- 

ward and prove such allegation, or else his libel must be dis- 
missed as to the Bowen and the scow. It is of no consequence that 
such allegation is admitted in the answer of the Dayton. So also 
the allegation in the answer of the Bowen and in the answer of the 
scow, that the collision was due wholly to the fault of those navigating 
the Dayton and the boats in tow of her, is only an admission of an 
allegation made in the libel as respected the Dayton, and can have 


no etfect to throw on the Bowen or the secow. as between either of 


them and the libellant, any burden of showing fault in the Dayton. 
Whatever cases are found where, on a libel filed by a vessel at 
anchor or lying at a pler or in stays against a vessel colliding with 
her, it has been held that the mere fact of a collision by 
64 a vesse| with another Ole thus helpless Is prima facie evidence 
of negligence and fault in the former, and throws on her the 
burden of proof, such doctrine does not apply to this case, even 
though the Centennial was helpless, lashed to the side of the Day- 
ton and having no motive or steering power. There must in all 
cases be proma facie evidence of negligence. There is none in this 
case as between the libellant and any one of the three vessels sued. 
The Centennial was in motion with the Dayton. Her helplessness, 
and even the absence of any allegation of fault against her, does 
not establish prima facie any fault in any particular one of the ves- 
selssued. leven though it may be the proper conclusion from 
60 the pleadings that some one or two or all of the three vessels 
sued must have been in fault, it is for the lbellant to show 
Which one, and not for any one of the three to exculpate itself or 
prove fault in either or both of the other two. 

In an admiralty suit between two parties only, for a collision, the 
rule in England seems to be that the burden of proof is not on the 
claimant, even when be sets up matter strictly Justificatory or ex- 
cusatory, until a prima facie case of negligence is shown. 

In the Marpesia (lL. Kk. 4, privy counsel appeals, 212), in 1872, 
inevitable accident was set up as a defence by the claimant in a col- 
lision case, and it was held that in such a case the burden of proof 

lies, in the first instance,on him who brings the suit, and 


66 does not attach to the vessel sued until a prima facie case of 


negligence is shown. In the Abraham (2 Aspimwall’s Mar. 
Law eases, N.S. 54), 1n 1875, the suit was against an overtaking ves- 
sel, which was bound to keep out of the way. The answer admitted 
the overtaking and set up inevitable accident by the entangling of 
the rudder chains of the overtaking vessel. 

The plaiitiffs contended that on these pleadings the defendants 
ought to begin, while the defendants contended that the plaintiffs 
ought to show a prima facie case. This was on the view that the 
pleadings did not show a prima facie case of neghgence, although 
the overtaking vessel was bound to keep out of the way. Sir 
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Robert Phillimore, following the Marpesia, held that the plaintiffs 
must begin. In the Benmore (l.. R. 4, adm. & Eee., 132), in 
1875, the answer made in charge of negligence against the 
plaintiffs, dué denied generally the averments of the petition 
and pleaded inevitable accident. The case was one of a collision 
between two sailing vessels, and it appeared, from the pleadings, that 
the vessel sued was on such a tack that she was bound to keep out 
of the Way of the other vessel. Sir Robert Phillimore held that it 
had been the practice to eall on the defendants to begin in cases 
where no charge of negligence was’ made against the plaintiff, and 
the only defence raised on the pleadings Was Inevitable accident, 
but that on the decision in the Marpesia, the plaintiffs must begin. 
As respects the Dayton, ho prima facie ease of negligence on her 
part is shown by her answer. The fact that the collision 
68 occurred while the Centennial was under the control and 
direction of the Dayton, and had neither propelling nor steer- 
Ing power of her own, 1s not prima facie evidence of negligence in 
the Dayton. The answer of the Dayton alleges that the Dayton and 
the Bowen were approaching in such a way that the proper course 
was for each to pass On the starboard side of the other; that the 
Dayton took the proper measures to pass in that manner, and the 
proper signals were blown, but that the Bowen failed to give heed 
to said signals and to take measures to pass on the starboard hand 
of the Davton and the boats in her tow. There is nothing to the 
contrary of this alleged in the libel, and this does not show any 
negligence in the Dayton. 
The answers of the Bowen and the scow are no evidence 
69 against the Dayton. Even under the most stringent rale, if 
the Dayton alone was sued, the burden of proof, to show neg- 
livenee in her, would, on the libel and her answer, be on the lbel- 
lant. | 
As respects the Bowen and the scow, no prima facie ease of negli- 
eence Is shown as to either of them by her answer. The answer of 
each alleges that at the time the Dayton and her tow were discoy- 
ered coming down the river by the pilot of the Bowen the green 
light of the Dayton was visible, and she appeared to be going be- 
tween the Bowen and the New York shore, which was then about 
300 yards distant; that at a proper distance the Bowen blew two 
blasts, to which the Dayton responded by two blasts, and the Bowen 


se 
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thereupon starboarded, heading as far to the westward as she 
7V could safely do without danger of colliding with another tug 


and tow on her port side heading in the same direction; that the 
Dayton, instead of keeping her course, or starboarding, so as to pass 
on the starboard side of the Bowen, so changed her course as to shut 
out herereen light and show her red Hgeht tothe Bowen; that there- 
upon, it being evident that the Dayton could not eross the bow of the 
Bowen and of the scow without Imminent danger of collision, the 
Bowen slowed, stopped, and backed, and that at the time of the col- 
lision the headway of the Bowen and the scow was about stopped. 
There is nothing in any of these averments which make out a 
prima facie case of negligence against the Bowen or the scow. 
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fal It is urged for the libellants that the answer of the Bowen 
shows that she had the Dayton on her starboard side with 
the courses of the two vessels crossing so as to Involve risk of collis- 
ion, and that, therefore, under rule 19 of section 42535 of the Re- 
vised Statutes, it was the duty of the Bowen to keep out of the way 
of the Dayton, and, as she did not, a prima fucie case of negligence Is 
thus made out against her by her answer. This is an error. The 
facts stated in the answer of the Bowen do not show that the 
courses of the two tugs were crossing when the Bowen discovered 
the Dayton. On the contrary, the green light of the Dayton was 
then visible to the Bowen, and not her red light, and the Dayton 
appeared to be going between the Bowen and the New York shore, 
to the eastward, and ina direction which would cause her 
2 green light to still be visibie to the Bowen, and her red light 
to be still invisible. This would ensure safety and no collis- 
ion; and, to ensure it still mere, the Bowen blew two whistles and 
the Dayton answered with two whistles. After that the Bowen star- 
boarded. Even if—before so starboarding, and while so starboard- 
ing—the Bowen is to be considered as having the Dayton on her 
starboard side, with the courses of the two vessels crossing (which is 
by no means clear on the averments In the answer of the Bowen), 
her answer shows that she took proper measures to keep out of the 
way of the Dayton; that such measures was assented to at the time 
by the Dayton as proper, and that then the Dayton changed her 
course and went across the bow of the Bowen. Under these 

3 circumstances the Bowen slowed, stopped, and backed. 

The answer of the Bowen states substantially that there was 
Imminent danger of collision if she kept on. There is nothing in 
all this to show negligence in the Bowen. When the Dayton so 
eame suddenly across the bow of the Bowen a ease was not made 
within rule 19, although in that position the Bowen had the Dayton 
on her starboard side and their courses were crossing; and even if 
it were, the answer shows that the Bowen did all she could to keep 
out of the way of the Dayton. 

The libel, so far from alleging that it was a fault in the Bowen to 
slow, stop, and back, alleges, as a fault in her, that she did not re- 
verse, or did not do so soon enough. The isolated fact of her slow- 

ing, stopping, and backing cannot be taken away from the 
74 connection in which it is found in the answer and separated 

from the circumstances under which the answer states 1t oc- 
curred, particularly as the libel states distinctly that it was a fault 
in her not to reverse. 

It is urged that it evoked injustice to the libellant to compel him 
to prove anything, because all his proof to inculpate one tug must 
exculpate the other. But that is a position in which he has placed 
himself, if it exists. In his libel, however, he alleges specifie faults 
against each tug, and on them claims that each tug is in fault. 

The gravamen of the libel is that both tugs were to blame, and, of 
course, that showing one in fault will not show the other to be free 
from fault. 
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75 Not only did the libellant introduce no evidence in the dis- 

trict court, but he has introduced none in this court, although 
the appeal states that he intends to have the case heard in this court 
Ol) proots and testimony. As no ease of negligence is made out 
against any one of the three vessels sued, the libel must be dismissed 
as to each. 


Mndorsed: Cireuit court of the United States for the southern dis- 
trict of New Yorke Thomas McNally vs. The Steam-Tug L. P. Day- 
ton, Phe Steam-Tug James Bowen, and The Float er Seow called 
Number Four. Decision Nov. 9th, 1SSO. U.S. ecireuiteourt. Filed 
Nov. 9, 1880. Joseph M. Deuel, clerk. 


76 Circuit Court of the United States, Southern District of New 


York. 


Thomas McNary 
against 
Tue Sream-Tua LL. P. Dayrosx, Tue Sream-Tua JAMrEs BOwEn, 
and Thi Scow NUMBER Four. 


The libellant excepts to the findings of the honorable judge of the 
cirenit court in this case as follows—that is to say: 

lirst. He excepts to the finding of fact that the respective COUrSeS 
of the L. P. Dayton and the James Bowen were opposite or nearly 
Opposite tO each other. 

Second. He excepts to the finding that as a conclusion of law as 
between libellant and the claimants of the L. P. Dayton the libel 
should be dismissed. 

Third. He excepts to the finding that as a conclusion of 
law as between Iibellant and the claimants of the James 
Bowen the libel should be dismissed. 

Fourth. He excepts to the findings in whole and in part for that 
the said judge did not find as conclusions of law— 

Ist. That libellant’s barge, the Centennial, was wholly free from 
fault or neglect. 

fd. That whereas the answer of the claimants of the Dayton 
eharges fault and negligence upon the Bowen and the answer of 
claimants of the Bowen and of the Number Four both charge fault 
and negligence upon the Dayton, while none of them charges or 

imputes fault or negligence to the Centennial or to the per- 

iia sons in immediate charge of her, while all admit that the 

Centennial sank, there must be a deerece against the L. P. 

Dayton and the James Bowen jointly in favor of libellant for the 
amount ot libellant’s damages, tO be ascertamed Upon cl reference in 
the usual manner, together with his costs in the district court, and 
in this court to be taxed. 

Fitth. And libellant requests this further finding—that Is to say, 
as a finding of fact: 

That on the triel of this cause in this court, by consent of all 
parties, a copy of “United States Coast Survey Chart No. 369,” 
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“The Bay and Harbor of New York,” was shown to the 
7 court and admitted in evidence, whereby it appeared that the 
Long dock, Jersey City, is north by west from Pier 1, North 
river, and distant a mile and a halt. 
New York, November 30, 1850. 
EDWARD D. McCARTILY, 
Libellant’s Proctor. 


Endorsed: Cireuit court United States, southern district of New 
York. Thomas MeNally against The Steam-tug L. P. Dayton, The 
Steam-tug James Bowen, and The Seow Number Four.  Libellant’s 
exceptions to findings. KE. D. McCarthy, proctor for libellant, ap- 
pellant, 19 Tribune Building, lot Nassau street, New York. U. 5. 
circuit court. Filed Noy. 30, 1880. Joseph M. Deuel, clerk. 


SO Ata stated term of the circuit court of the United States 

of America for the southern district of New York, in the see- 
ond cireuit, held at the United States court-rooms, in the city of 
New York, on the seeond day of December, A. D. one thousand 
elght hundred and eighty. 


Present: Hon. Samuel Blatchford, eircuit judge. 


THomMas McNatry, Libellant & Appellant, 
against 

Tne SreamM-Tua L. P. Dayton, Her Tackle, &e.; Tur Stream-Tua 
James Bowen, Her Tackle, &¢.,and The Float or Seow called Num- 
ber Four; H. MeKay Twombly, Claimant of the Tug L. P. Day- 
ton; Daniel Shea, Claimant of the Tug James Bowen, and Hueh 
J. Jewett, as Receiver, &e., Claimant of the Seow No. 4, Re- 
spondents. 


8] This cause having been heard on the pleadings, and hav- 
ing been argued and submitted on briefs and points by adyo- 
eates for the respective parties, and a decision having been filed 
therein on the ninth dav of November, one thousand eight lun- 
dred and eighty, by the Hon. Samuel Blatchford, circuit judge, di- 
recting that a decree be entered against the ibellant and in favor of 
each of the several claimants and respondents above named, dis- 
missing the libel of said libellant, and awarding to each of said 
claimants and respondents his costs in this court, together with his 
costs in the district court, as therein specified. 
And the costs of the several respondents in this court having 
been taxed as follows, to wit: in favor of Daniel Shea, the claimant 
of the steam-tug James Bowen, at the sum of S44,5) 3 in 
82 favor of Hamilton Mekay Twombly, the claimant of the 
steam-tug L. P. Dayton, at the sum of $55,8°); and in favor 
of Hugh J. Jewett, receiver, &e., of the Erie Railway Company, the 
claimant of the float or scow Number Four, at the sum of 87.00; 
And the costs of the several respondents in the district court having 
been taxed as follows, to wit: in favor of Daniel Shea, the claimant 
of the steam-tug James Bowen, at the sum of $25;%%;; in favor of 
Hamilton Mckay Twomley, the claimant of the steam-tug L. P. 
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Dayton, at the sum of $24,%)): and in favor of IIugh J. Jewett, 
receiver, &c., of the Erie Railway Company, the claimant of the 
float or scow Number Four, at the sum of $23,2,5,— 

Now, on motion of Shipman, Barlow, Larocque, and Mel arland, 
proctors for the claimants of the steam-tug James Bowen and the float 

or scow No. 4, and on motion of Carpenter & Mosher, proe- 
83 tors for claimant of the steam-tug L. P. Dayton— 
It is ordered, adjudged, and deereed that the libel filed in 
this cause be, and the same is hereby, in all things dismissed. 

And, on like motion, it 1s further ordered, adjudged, and decreed 
that Daniel Shea, Hugh J. Jewett, as receiver, &e., and H. Mckay 
Twombly, the said claimants and respondents, do severally recover 
from the said Thomas MeNally, libellant, the amounts allowed to 
them respectively for their costs in the district court, together with the 
amount of their costs in this court, as taxed—that is to say, that H. 
Mekay Twombly, claimant and respondent, do recover herein the 
sum of sixty ;°°, dollars; that Daniel Shea, claimant and respond- 
ent, do recover herein the sum of sixty-eight 7°)'5 doll: ars; and that 

Hugh J. Jewett, as receiver of the property of the Erie Rail- 
S4 way Company, claimant and respondent, do recover herein 
the sum of thirty °°; dollars. 

And it is further ordered that unless an appeal be taken from this 
decree within the time limited by law and preseribed by the rules 
and practice of this court, the said claimants and respondents have 
execution to obtain satisfaction of this decree, and that Thomas Me- 
Nally, John Collins and Thomas Joice, the stipulaters for libellant’s 
costs, forthwith pay into court the ameunt of their stipulation, and 
that upon such payment thereof the clerk distribute the proceeds in 
satisfaction of claimants’ taxed costs herein. 


SAML BLATCHFORD, 


Endorsed: U. S. eireuit court, southern district of New 

S95 York. Thomas MeNally, libellant & app'l’t, against The 

Steam-Tug L. P. Dayton, &e.; The Steam-Tug James Bowen, 

&e., and the Iloat or Scow No. 4, H. Meck. Twombly, Daniel Shea 

and Hugh J. Jewett, claimants and respondents. Decree. Shipman, 

Barlow, Larocque & MacFarland, proctors for the James Bowen «& 

scow No. 4,35 William street, N.Y. U.S. cireuit court. Tiled Dee. 
%, 1ISSU—11.50 o’clock. Joseph M. Deuel, clerk. 


SG Cireuit Court of the United States for the Southern District 
of New York. 


Tuomas McNaury, Libellant and Appellant, 


Us. 


Tat Sream-Tua L. P. Dayrox, Her Tackle, &e.; THE Stream-Tua 


James Bowen, Her Tackle, &e., and the Float or Scow called Num- 
ber Four; H. Mckay Twombly, Claimant of the Tug L. P. Day- 
ton: Daniel Shea, Claimant of the Tue James Bowen, oe Hugh 
J. Jewett, as Receiver, &e., Claimant of the Scow No. 4, C laimants 
and Appellees. 


Take notice that Thomas McNally, the libellant herein, hereby 
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appeals to the Supreme Court of the Unite : States from the whole and 
every nee of the deeree entered in the above-entitled cause, on the 
2nd day of December, 1880. 
Yours, Xe., 
KDWARD D. McCARTHY, 
Proctor for Lihe ant. 


Shipman, Barlow, Larocgue and Macfarland, Esqrs., proctors for 
the James Bowen and Scow No. 4; Carpenter and Mosher, 

$7 I’sqrs., proctors for the L. P. Davton; Joseph M. Deuel, Esqr. 
clerk of the U.S. circuit court, southern pe: trict of New York 


Endorsed: U. S. eireuit court, southern district of New York. 
Thom: AS MeN ally op The Steam-Tug bs. :’, Dayton, WC., The Steam- 
Tug James Bowen, &e., and The Scow or Fioat No. 4, H. Mehkay 
Twombly & O’rs, claimants & appellees. Edward D. MeCarthy, 
proctor for libellant. U.S. eqireuit court. Killed Dee. 2. 1S8SS2.  Jo- 
seph M. Deuel, clerk. 


SS Supreme Court of the United States. 


Thomas McoNatry, Libellant and Appel-ant, 
nz. 

THE STeaM-TuaG “LL. P. Dayron,” er Tackle, &e.; The Steam-Tue 
“James Bowen,’ Her Tackle, &e.; and The Float or Scow called 
“ Number Four ;” I. Mehay Twombly, Claimant of the Tug “ L. 
P. Dayton ;” Daniel Shea, Claimant of the Tug “James Bowen,” 
and Hugh J. Jewett, as Receiver, &e., Claimant of the Scow “ No. 4,” 
Claimants and Appellees. 


To the honorable the Supreme Court of the United States: 

The petition and appeal of Thomas MeNally, the libellant and 
appellant above named, respectfully showeth—_ 

That on the 28th day of March, 1879, he filed his libel in the 
district court of the United States for the southern district of New 
York against the aboved-named vessels, claiming eight thousand 
five hundred dollars (88,500), in a cause of collision and damage, 

and to whieh Jibel the appellant refers for farther partic culars. 
89 That process was duly issued by said court, and the said 

vessels attached thereunder, and thereafter duly bonded, and 
on the 26th day of April, 1879, answers to said libel were duly filed 
on behalf of the several claimants, praying that the said libel be 
dismissed with costs, as by a reference to said libel the answers will 
more fully appear. 

That the said cause came on to be heard before Honorable Wil- 
liam G. Choate, judge of the said district court, on the 2nd day of 
May, 1879, upon the bel and answers herein and argument had 
thereon, and the cause having been submitted, and the said judge 
having, on the 20th day of May, 1879, made a final decree or sen- 
tence in favor of the respective claimants herein, dismissing the said 
libel with costs, as by a reference to the said decree will more fully 
appear. 


, 
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That after the entry of such final decree an appeal was taken to 

the circuit court of the United States for the southern district 

90 of New York by the said lbellant, and the said cause was 

removed thereby to the said circuit court and tried anew; 

and such proceedings were had in the said circuit court that on or 

about the 2nd day of December, 1880, a final decree was entered, 

bearing date December 2d, 1880, whereby it was ordered, adjudged, 

and decreed that the libel in this cause be in all things dismissed 
with costs, as by a reference to said decree will more fully appear. 

And your appellant is advised and insists that said decree is erro- 
neous, Inasmuch as he is entitled to recover damages, according 
to the prayer of his libel; whereupon appellant, for these and other 
reasons, appeals to the Supreme Court of the United States from 
the said decree of the circuit court, and on the said appeal he in- 
tends to seek a new decision, all the facts and pleadings in the cir- 
cuit court and proofs to be produced in the Supreme Court. 

And your appellant insists that the burden of proof is 

91 either on the respondent, the claimant of the tug L. P. Day- 

ton, or the respondents, the claimants of the tug James 
Bowen. 

And your appel-ant respectfully prays that the said decree of the 
sald circuit court and the libel, answers, and proceedings in the said 
cause may be sent to the Supreme Court of the United States with- 
out delay, and that the said Supreme Court will proceed to hear the 
said cause over; and that the said decree of the said circuit ‘court 
may be reversed, or such other decree made as to the said Supreme 
Court shall deem just. 

Dated December 2d, 1882. 

EDWARD D. McCARTHY, 
Proctor for Libellant. 


Allowed by— 
ADDISON BROWN. 


Endorsed: U. 8S. Supreme Court. Thomas MeNally 7 
92 The St. Tug L. P. Dayton et al. Petition of appeal. I. D. 
McCarthy, proctor for appel-ant. 


We admit service of a copy of the within petition this 2d day of 
December, 1882. 
CARPENTER & MOSITER, 
Proctors for CUts of “LL. P. Dayton,” 
19 Tribune Building, 164 Nassau Street, New York. 
[indorsed :] U.S. cireuit court. Filed Dee. 2, 1882. Joseph M. 
Deuel, clerk. 
Also. 
SouTHERN District oF New YORK, ss: 
Thomas J. De Laney being duly sworn, says that he is managing 
clerk in the office of Ik. D. McCarthy, Esqr., proctor for the appel-ant 


in the within-entitled action; that on the 2d day of September, 1882, 
6—Il4o 


THOMAS MCNALLY VS. 

at 3 p. m., he served a copy of the within petition & allowance 
SB esaiton Shipman, Barlow, Larocque, and McFarland, Esqrs., 

proctors for the claim’ts of the tug Bowen & scow No. 4, 
by leaving the same for them with Mr. I.E. Parker, their man g- 
ing clerk, : at their office, No. 35 William street, in the city of New 
York, & exhibited the within original & the judge’ s signature affixed 
thereto. 


THOS. J. De LANEY. 


Sworn to before me this 2d day December, 1582. 
JOHN A. O'BRIEN, 
Notary Public, N. ¥. Co 


94 Circuit Court of the United States, Southern District of New 


York. 
Thomas McNanry, Libellant and Appellant, 


s, 

THe Sream-TuaG “L. P. Dayrox,” Her Tackle &e.; Tok Sream-TvuaG 
“James Bowen,” Her Tackle &e., and The Float or Seow called 
Number Four; H. Mckay Twombly, Claimant of the Tug L. P. 
Dayton; Daniel Shea, Claimant of the Tug “James Bowen,” and 
Hugh J. Jewett, as Receiver &e., Claimant of the Scow No. 4, 
Claimants and Appellees. 


IKKnow all men by these presents that we, Edward D. McCarthy and 
Peter J. O'Rourke, are held and firmly bound unto H. Mckay 
Twombly, claimant of the steam-tug “L. P. Dayton,” Daniel Shea, 
claimant of the steam-tug “James Bowen,”and Hugh J. Jewett, as 
receiver, &c., of the Erie Railway Company, claimant of the scow No 

4, in the sum of three hundred dollars, to be paid to the said 
95 H. Mckay Twombly, Daniel Shea, and Hugh J. Jewett, as 

receiver, &e., their and each of their heirs, executors, admin- 
istrators, successors, or assigns; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each 
of our heirs, executors, administrators, jointly and severally, firmly 
by these presents. 

Sealed with our seals and dated the — day of December, 1882. 

Whereas Thomas McNally, as appellant, has prosecuted an ap- 
peal to the Supreme Court of the United States, at the city of Wash- 
ington, in the District of Columbia, to reverse the decree rendered 
in the above-entitled suit by the circuit court of the United States 
for the southern district of New York, bearing date December 2nd, 
1880, dismissing the libel in said suit against the vessel above-named 
and their claimants: 

Now, therefore, the condition of this obligation is such that that if 

the above-named appellants shall prosecute said appeal to 
96 effect and answer all damages and costs which shall be 
awarded against him as such appellant therein if heshall fail 


yvanee 
sqrs., 
VO. 4, 
inag- 
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to make said appeal good, then this obligation shall be void; other- 

wise the same shall be and remain in full force and effect. 
EDWARD D. McCARTHY. [sear. 
PETER J. OROURKE. SEAL. 


Sealed and delivered, taken and acknowledged, this Ist day of 
December, 1882, before me— | ; 
[L. s. | THOS. J. DE LANEY, 
Notary Public, Kings Co. 


Certified in N. Y. Co. 


Unirep STATES OF AMERICA, = 
my . . . - ) ad ~ oO - 
Southern District of New York, | 


Edward D. McCarthy and Peter J. O'Rourke, being each severally 
and duly sworn, depose and say, and each for himself saith, that he 
is worth the sum of three hundred dollars over and above all his 
just debts and habilities. 

SDWARD D. McCARTILY. 
PETER J. OROURKE. 


Sworn to before me the Ist day of December, 1582. 

[L. s.] THOs. J. De LANEY, 
Notary Public, Kings Co. 
Certified in N. Y. Co. | 


97 Endorsed: U. S. circuit eourt, southern Jistriet of New 

York. Thomas MeNally, appellant, vs. the Stoon-Tug L. P. 
Davton, the Steam-Tug James Bowen, & the Scow or Float No. 4. 
Bond on appeal. Edw’d D. McCarthy, proctor forapl’t. Approved, 


Addison Brown. U.S. circuit court. Filed Dee. 2, 1882. Joseph 


M. Deuel, clerk. 


98 By the Honorable Addison Brown, one of the acting judges 
of the cireuit court of the United States for the southern 
distriet of New York, in the second circuit. 


To H. Meck. Twombly, Daniel Shea, and Hugh J. Jewett, receiver, 

&e., of the Erie Railway Company: 

Whereas Thomas MeNally, as libellant, has lately appealed to the 
Supreme Court of the United States from a decree rendered in_ the 
circuit court of the United States for the southern district of New 
York, in the second circuit, in your favor and against the said libel- 
lant, dismissing the said bill with costs, and as stated and alleged in 
the notice and petition of appeal of the said libellant, and has filed 
the security required by law, you are, therefore, hereby cited to 
appear before the said Supreme Court, at the city of Washington, on 

the second Monday of October next, to do and receive what 
99 may appertain to justice to be done in the premises. 
Given under my hand, at the city of New York, in the 
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southern district of New York, in the second circuit, the 2nd day of 
December, in the year of our Lord one thousand eight hundred and 
elghty-two. 


ADDISON BROWN. 


Endorsed: U.S.Supreme Court. Thomas McNally, libellant and 
appellant, vs. The Steam-Tug “L. P. Dayton,” &e., The Steam-Tug 
“James Bowen,” &e., and The Float or Scow No. 4, H. Meck. Twom- 

bly, Daniel Shea, & Hugh J. Jewett, &c., claimants & respond - 
100 ents. Citation. Edward D. McCarthy, proctor for libellant. U. 
S. circuit court. Filed Dee. 2,1882. Joseph M. Deuel, clerk. 


Issued. A. B. 


SouTHERN District or NEw YORK, 88: 


Thomas J. De Laney, being duly sworn, says that he is manag- 
ing clerk in the office of Edward D. McCarthy, Esq., proctor for the 
appellant in the within-entitled action; that on the 2d day of De- 
cember, 1882, at 8 p. m., he served a copy of the within citation on 
Shipman, Barlow, Larocque, and McFarland, Esqrs., proctors on the 
tue Bowen & scow No. 4, within named, by leaving the same for 
them with Mr. F. E. Parker, their managing clerk, at their office, 
No. 35 William street, in the city of New York, and exhibiting to 
him the within original citation and the signature of the Judge af- 
fixed thereto. 


THOS. J. DE LANEY. 


Sworn to before methis 2d day of Deeember. 1882. 
JOHN A. O'BRIEN, 
Notary Public, N. Y. Co. 


101 We admit service of a copy of the within citation this 2d 
day of December, 1882. 
CARPENTER & MOSHER, 
Proctors for Clts of “ L. P. Dayton.” 


102. UNITED STATES OF AMERICA, co 
Southern District of New York, {~° 


Pee 


, Timothy Griffith, clerk of the cireuit court of the United States 
of America for the southern district of New York, in the second eir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to one hundred and one, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the case 
of Thomas McNally, libellant and appellant, against The Steam-Tug 
“LL. P. Dayton,” &e., The Steam-Tug “ James Bowen,” &e., and The 
loat or Seow No. 4, Hl. McKay Twombly, Daniel Shea, and Hugh J. 
Jewett, &c., claimants and respondents, as the same remain of record 
and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York,in the southern district 
of New York, in the second circuit, this 20th day of August, in the year 


: £ 
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of our Lord one thousand eight hundred and eighty-three, and of 
the Independence of the said United States the one hundred and 
elehth. 

| (Seal of U.S. Circuit Court. ] 


TIMOTHY GRIFFITH, Clerk. 


Indorsed on cover: S. New York C. C. U.S. No. 145. Thomas 
McNally, appellant, vs. The Steam-Tug “ L. P. Dayton,” her tackle 
&e., H. McKay Twombly, claimant; The Steam-Tug “James Bowen,” 
her tackle, &e., Daniel Shea, claimant,and The Float or Seow ealled 
“No. 4,” Hugh J. Jewett, receiver, &c., claimant. Filed October 12, 
1883. 


COURT. 


SUPREME 


UNITED STATES 


THOMAS McNALLY, 


Libellant and Appellant, 


THE STEAM-TUGS L. P. DAYTON axp JAMES BOWEN. 


BRIEF ON BEHALF OF APPELLANT. 


EDWARD TD. MeCARTITY. 
Proctor, -Ett.. 


so Wall Street, New York. 


~ 


Supreme Court of the alnited States. 


THOMAS McCNALLY 
VS. 


THE STEAMTUGS ‘‘L. P. Day- 
TON” AND ‘*‘ JAMES BOWEN.” 


Statement of Facts and Argument on behalf 
of the Appellant. 


NO questions of fact are in dispute. 

The record contains only the pleadings, no testimony 
having been taken either in the District or in the Circuit 
Court. 

The sole issue is, whether or not upon the facts admitted 
by the respective answers of the two vessels proceeded 
against, a case of negligence, prima facie, was established 
against either or both; or, whether or not, upon legal pre- 
sumption, fault existed against either vessel. 

The libellant, on his part, contends for the affirmative of 
the foregoing proposition. Either claimant denies if, 
with, however, a qualification admitting that fault did 
exist somewhere, though not inthe libellant. The facts de- 
ducible from both answers, when read together, and from 
the libel, where not denied, are these: 


— 


On the 14th day of February, 1879, at about six o’clock 


2 


in the afternoon, just after dark, a collision occurred be- 
tween the steam tug L. P. Dayton and her tow, and the 
steam tug James Bowen and her tow, some three hundred 
(300) yards off Pier One (1), North River, New York har- 
bor. The night was clear; so that lights of vessels were 
easily distinguishable, and the water way was  unob- 
structed. 

The barge Centennial, of which the libellant was mas- 
ter, was lashed to the starboard side of the steamtug ZL. 
P. Dayton, and was carrying a cargo of wheat. 

The L. P. Dayton, with her tow, was proceedingdown 
the river within three hundred (300) yards, say, of the 
piers. The James bowen, however, had just rounded 
the Battery, and was on such a course from the mouth of 
the Kast River to the Longe Dock, Jersey City, as would 
leave the end of Pier One (1) three hundred (300) yards to 
the starboard. ‘The vessels must, therefore, have been on 
converging lines. The James bowen undoubtedly had 
the other tug on her own starboard side, though it is not 
quite so clear that she, herself, was off the L. P. Daytoi’s 
starboard side. 

Apparently, the position of the two vessels, just before 
the collision, was identical with that of the steamships 
America and Corsica, of which a diagram is exhibited on 
p. 682 of the 9th vol. of Wallace’s reports. 

The Bowen was taking precisely tae same course, and 
heading for the same point as was the America. 

The irresistible inference from the two answers is, thata 
starboard wheel held by either or by both vessels, would 
have prevented a collision if, indeed, any lateral movement 
at all was necessary. Of course, as the foregoing ad- 
mitted facts palpably show, the collision arose from gross 
negligence. Both the active participants admit this con- 
clusion to be true, but each says that the other was in 
fault. 

The following facts are expressly admitted by the 
answer of the L. P. Dayton, to wit: That the libellant was 
the master of the barge Cenflenuial, which was taken in tow 
by the L. P. Daylonat the pier, foot of Fifty-ninth street, 
New York, at about half-past five (5.30) o’clock in the after- 
noon, and was bound for the “rie Basin. (The Erie Basin 


— 


is on the Brooklyn shore, somewhat south of the Hamilton 
Ferry slip.) 

This answer further admits that the Centennial was the 
inside starboard boat of the tow; was lashed to the Duyton’s 
side; was under her control and subject to her direction; 
and had neither propelling or steering power of her own. 

The answer further alleges that the tug and her 
tow proceeded from the foot of Fifty-ninth street, New 
York, to the Eagle Pier, Hoboken, whence she headed 
down the river and when about opposite, or a short dis- 
tance above Pier One (1), say three hundred (300) yards, 
she came into collision with the other tow, in consequence 
of which the libellant’s barge was struck by the opposing 
craft, and sank with her cargo. 

The answer further alleges that this collision was wholly 
caused by the fault of those on board the James Bowen. 
(An allegation of fault is also made against Scow No. 4, 
but this will not be regarded because there is an admission, 
in the same answer, of the entire helplessness of the scow, 
the same being lashed to the port side of her towing boat). 

The only allegation of fault made by the Dayton against 
the Bowen is this: That the two tugs, to wit, the Dayton 
and Bowen, were approaching in such a way that the 
proper course was for each to pass on the starboard side 
of the other, and 


“that proper measures were taken by the Dayton to pass in that manner, and the 
“ proper signals were blown, but that said tug Bowen failed to give heed to said 
“ signals and to take proper measures to pass on the starboard hand of the Day- 


** ton but navigated SO necvligvently as to roduce the collision,” 
’ S a | _ 


The Dayton admits, also, that the evening was clear 
and starlit and the tide ebb. 

She says that just before the collision the Lowen, with 
the scow lashed to her port side, was proceeding from a 
point in the East River to the Long Dock, Jersey City, 
and was on a course opposite, or nearly opposite, to the 
one she herself was then taking. 

The answer of the James Bowen is more specific and 
contains the following facts, to wit: 

She left Williamsburg, on the day aforesaid, at about 
half-past six (6.30) o'clock in the afternoon, and proceeded 


down the East River, bound for Long Dock, Jersey City, 
on an ebb tide. After rounding the Battery, she encoun- 
tered considerable ice and ran very slowly. After she got 
clear of the ice, she headed for the Jersey City Abattoir. 

At this time there was running outside of her, and 
about one bundred (100) feet to the left, another steam- 
tug, the Wm. H. Vanderbilt, which was proceeding in 
the same direction as the Lowen, and somewhat faster. 

After clearing the ice and while thus heading, the boven 
saw the L. P. Daylou coming down the river with a tow, 
exhibiting her green light, and apparently going to the 
eastward, between the Bowen and the New York shore. 
(Inasmuch as the Bowen had already rounded the Battery 
and was herself opposite the New York shore, when she 
saw the Dayton coming down the river and exhibiting 
her green light, the course of the latter must have been 
due south, or nearly so; otherwise, the Dayton would have 
been going shoreward, bows on. ‘The same inference is 
deducible from the admission of the Dayton, that she was 
a short distance above Pier One (1), North River, and three 
hundred (500) yards from the piers on the New York shore, 
when the collision occurred. ) 

Thereupon, the Bowen blew two blasts of her steam 
whistle, to which the Dayfou responded with the same sig- 
nal, and the wheel of the Bowen was put to starboard, 
heading as close to the westward as could be done, without 
risk of collision with the vessel on her left. 

The L. P. Dayton did not keep her course, but so changed 
it, that she shut out her green light and exposed her red 
one. Immediately afterwards, the pilot of the Bowen rang 
“to slow, stop and back,” and her engineer promptly an- 
swered these signals, so that at the time of the collision the 
headway of the Bowen was about stopped. Nevertheless, 
the persons in charge of the Dayfow navigated so negli- 
gently, that the bow of the barge, on the starboard side of 
the Dayton, was brought into collision with the bow of the 
scow, on the port side of the Bowen, with so much force 
that the Daylon’s barge, the Centennial, sank. 

(The conclusion is irresistible from these answers that, 
just before the collision, the Bowen being then one-fourth 
of the way across the river, was heading northwest by 


Pen 


> 
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north and had the Dayton on her starboard side, while the 
Dayton was heading due south or a little east of south. 
She could not have gone more closely to the east and have 
escaped the Battery. ) 

The answer of the Bowen specifically charges that the 
Payton was in fault, because she did not keep her course; 
but ported her wheel and went tostarboard. Referring to 
the libel, the answer of the Bowen neither admits nor de- 
nies that the libellant was master of the Centenn/al, but 
does admit that the Centennial was on the starboard side 
of the L. P. Dayton. 

Certain allegations of fault made in the libel against the 
respective tugs are now alluded to; not because it is sup- 
posed that they raise any presumption in favor of the libel- 
lant, but only because in the opinion of the Circuit Court, 
the fact is alluded to, that specific faults were alleged by 
the hbellant against each tug. 

These allegations of fault were of a most general char- 
acter, merely tentative and entirely superfluous. They 
are qualified by the following admissions distinctly made in 
the libel: 


“At the time of the collision darkness had set in, and your libellant is unable 


“to speak of his own knowledge with entire accuracy of the movements of the 


‘é 


vessels aforesaid. But he is informed and believes the truth to be as follows :” 


Then follow the allegations of fault. 


Afterwards the libellant adds: 


“ The libellant and his son were on board the Cezfennial at the time of the 
“collision, but it was not possible for them to do anything to prevent it. The 


“ Centennial was entirely under the control of the Z. P. Dayton, having neither 


ae 


propelling nor steering power of her own.” 


Upon these pleadings the parties went before the Court. 
The libellant had no witnesses, and presented no oral 
proof. He knew nothing about the collision himself, and 
necessarily the only persons who did know, belonged to 
the respective tags which he had libelled. He then in- 
sisted, as he now insists, that the tugboat Dayton was the 
Centennials cave-taker, responsible for the navigation of 
both, and under the same obligation to maintain her cause 
in Court as she had been to tow the barge ‘safely through 


¥t 
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the harbor. When, however, not only the Dayton, but 
the Bowen also, refused to offer any proof, or to make 
good the exculpatory allegations of their respective an- 
swers, the libellant insisted, as he now insists, that both 
tugs ought to be condemned, because fault was expressly 
admitted. 

The District Court dismissed the libel, apparently on the 
ground that there was no presumption of negligence shown 
against both tugs jointly; that the answer of either one could 
not establish fault in the other, and that the most which 
could be said was, that while the barge was free from fault, 
it was uncertain whether the mischief was done by the two 
tugs, or only by one of them, though it was certain that 
it lay somewhere between them. 

The District Court did not consider the important 
fact, that the answer of each tug did raise a presump- 
tion of negligence against herself. Neither did that Court, 
I submit, attach sufficient importance to the consideration 
that the libellant was not only free from fault himself, but 
was ignorant, necessarily, as to just where it lay; while, 
on the other hand, not only was fault justly predicable of 
either or both the towing vessels, but these knew how it 
should be apportioned, and held in their hands the testi- 
mony to show if. 

There are cases where guilty knowledge is equivalent to 
guilt. Our exception to the decision of the District Court 
amounts to this, that it relieved confessedly guilty parties 
at the expense of an innocent one, because he, the lbel- 
lant, declined to take the weapons of either culprit with 
which to fight the other. 

In the Circuit Court, where the same pleadings were sub- 
mitted, the findings of fact as tothe tug Dayton were sub- 
stantially those hereinbefore set forth. One of the find- 
ings is that 
“ the Centennial was under the control and subject to the direction of the Dayton 
‘“‘ having neither propelling nor steering power of her own.” 


There is no finding, that the Dayton charged upon the 
Bowen full responsibility for the collision. 

The conclusion of law found by the Circuit Court in 
favor of the Dayton was, that the libel mus tbe dismissed 


Tee 


because its allegations of fault against the Dayton had 
been denied, and had not been supported by any other 
proof than the Dayfon’s answer. 

As regards the bowen, the Court found that she was pro- 
ceeding from ont of the East River to the Long Dock, Jer- 
sey City; that the collision occurred about three hundred 
(300) yards distant from the New York shore at a point op- 
posite Pier One (1); that the tug Dayfon was coming down 


the North River with the Centennial lashed to her star- 


board side, and that the Cenfennial sank as the effect of the 
collision. 

The Court did not find, that the Bowen charged the col- 
lision to have been solely caused by the negligence of 
those in charge of the Dayton and her tow. 

The ibellants exception to the findings of the Circuit 
Court was, substantially. that the answer of the Dayton 
charged fault upon the Bowen, and the answer of the 
Bowen Charged fault upon the Dayfow, and neither im- 
puted fault to the Cenfennial, 

The libellant also excepted to the dismissal of the libel 
in favor of the Dayton, and its dismissal in favor of the 
bowen. | 

In the opinion of the Circuit Court, the view already 
taken by the District Court is maintained, in the following 
language: 

“Even though it may be the proper conclusion from the pleadings, that 
“some one or two or all of the three vessels sued must have been in fault, it is 
“for the libellant to show which one, and not for any one of the three to excul- 


" pate itself or prove fault in either or both of the other two,” 


The Court proceeds further and says: 


* As respects the Dayton, no preime fucie ease of neglivence on her part is 
‘shown by her answer. 

“The fact that the collision oeecurred while the Centennial was under the 
‘control and direction of the /ayfon, and had neither propelling nor steering 


‘“ power of her own, Is not prima faerie evidence of negligence in the Dayton.” 


And again: 


* Even under the most stringent rule, if the Dayfon alone was sued, the bur- 
‘den of proof, to show negligence in her, would, on the libel and her answer, be 


on the libellant.” 


lL remark, passem, that this opinion lays much stress on 


the case of the ‘‘ Marpesza,” decided in 1872 by the Eneg- 
lish Privy Council, and, apparently, adopts it as an au- 


thority. 
As regards the Bowen, the opinion says, among other ils 
things: | re 
* It is ureed for the libellant that the answer of the Bowen shows that she had ) 
“the Dayton on her starboard side, with the courses of the two vessels crossing 
‘“ so as to involve risks of collision, and that, therefore, under Rule 19, of section 
1,233 of the Revised Statutes, it was the duty of the Bowen to keep out of the 
‘ way of the Dayton, and, as she did not, a prima Jacre case of negligence is thus 
‘ made out against her by her answer. This is an error, The facts stated in the 
‘answer of the Bowen do not show that the courses of the two tues were crossing’ 
* when the Bowen discovered the Dayton, On the contrary, the green light of the 
‘ Dayton was then visible to the Bowen, and not her red light, and the Dayton ap- 
as peared 10 be going bet weell the Bowe dé and the New York shore, tothe east ward, 
* and ina direction which would cause her vree: light to be still visible to the 
* Bowen, and her red light to be still invisable. This would insure safety, and no 
‘collision; and, to insure it still more the Lowen blew two whistles and the Day- f} 


‘fon answered with two whistles. After that the Powen starboarded. 
ee Even if—before SO starboardine. and while SO starboardinge —the Bowen is to 
‘ be considered as having the Dayton on her starboard side with the courses of 
‘the two vessels crossing (which is by no means clear on the averments in the 
‘answer of the Lowen), her answer shows that she took proper measures to keep 
‘out of the way of the Dayton; that such measures was assented to at the time 
‘by the Dayton as proper, and that then the Dayton changed her course and went . 
‘ across the bow of the owen, Under these circumstances the owen slowed, 
‘ stopped and backed. 
“The answer of the /owen states substantially that there was imminent danger 
‘ of collision if she kept on.” 


(Obviously, if the answer of the owen was true, she 


was not to blame, and the Dayfonu was. But it cannot be 
accepted as true, in the absence of proof. ) 


The Court says, at the close of the opinion: he 
, | 
* It is urged that it evoked injustice to the libellant to compel him to prove 74 


‘anything, because aij his proof to inculpate one tug must exculpate the other. 
‘ But that is a position in which he has placed himself, if it exists. In his libel, 
* however, he alleges specific faults against each tug, and on them claims that each 
‘tug is in fault.” 


‘ 
(It is, indeed, true that the libel makes specific charges 


of fault against each tug, but it will be observed that these 
ave of the most general character, and, in the circum- 
stances, entirely superfluous. They could not have misled 
either claimant. The libellant had already alleged not 
only the helplessness of his barge, but also his own ignor- 
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ance of the circumstances of the collision. The law in 
such a case has always presumed ignorance of circum- 
stances, from non-participation in them. 

De Nemours v. Vance, 19 How., 1738. 

Pope v. Nickerson, 3d Story, 465. 

The Quickstep, 9 Wall, 170.) 


Assuming that this appeal is within the jurisdiction of 
the Court, as touching only questions of law, and that in 
addition to the formal conclusions and exceptions, the 
Court will also consider the pleadings themselves, because 
only questions of law are involved, 

(The Adreatic, 107 U.S. Rep., 512.) 


the appellant submits the following propositions : 


|. Both tugs should have been condemned, because 
they admit fault, which each charges upon the other. 


[f.--The Dayton should have been condemned, because 
she was the Cenflennials caretaker, controling her move- 
ments and responsible for her safety, at least within the 
degree of ordinary care. 


lll.—The bowen should have been condemned, because 
her course was such as brought the Centennial on her 
own starboard side, and she did not keep out of the way. 
Or 


[V.--lf there is any doubt about the exact position of 
the Bowen, as is suggested by the Circuit Court, then each 
one of these tugs had the other on her own starboard side, 
and what would have been the duty of the Bowen on the 
previous hypothesis, became the duty of both: that 1S. tO 
keep out of the way. : 


V.—If a presumptive case is shown against one tug, 
though not against both, she should be condemned. 


First Point. 


First.—That both these tugs should have been con- 
demned is a necessary legal deduction from the following 
admissions: 

(1.)—That the collision was the result of want of ordin- 
ary care; of gross negligence, rather. 


(II.)\—That the respondents were actors. 
(IIT.)—That the lbellant was a passive sufferer. 


What the law presumes, to wit, that the actors had 
knowledge of all the facts in which they participated, each 
one of them here admits, by charging fault against the 
other. 

The law also presumes thatthe libellant was ignorant of 
the facts leading up to the collison. 

This presumption is always made in behalf of bailors 
against care-takers, and it is on this presumption that car- 
riers and depositaries are uniformly required to assume the 
burden of proof, at suit of their bailors. 

It has been frequently held in this and other tribunals, 
that a vessel tied, as ours was, is to be considered as cargo. 

The Alabama v. Gamecock, 92d U.S. R., 697. 

The Johnson, Yth Wallace, 151. 

Sproule v. Hemingway, 14th Pickering, 1. 

Sturgis v. Bowyer, 24th Howard U.S. BR, 
110. 


Seconp.—If this principle be true, it can make no dif- 
ference that in any case the fault has been committed by 
one person, or by many; by one vessel or by two. It is 
no reason why an innocent sutferer should not recover for 


his loss, that it has been conferred upon him by two or 


more persons, on Whom the blame necessarily falls. 
Neither is it any reason to dismiss his libel, because he 
cannot show whether one of the actors is more to blame 
than the other, or how much either is to blame; or, indeed, 
that one of them is not altogether blameless. 


1] 


It is enough to say that there has been a wrong done, 
Which should be redressed by those who, apparently, 
have contributed to it. 

A perfect cause of action is made out in the admission 
of wrong on one side, and of helplessness on the other. 


THirp.—All that can be said to the contrary must be 
this: That the libellant has submitted to the Court a case 
of inscrutable wrong; that the parties, being before the 
tribunal, must all be discharged free of condemnation, be- 
cause some doubt exists of the fault of one or more of 
them. 

Maritime codes have uniformly refused to do so, and 
Admiralty Courts have consistently apportioned the loss 
in all cases of inscrutable fault. 

The Scvoto, Davies’ Rep., 359. 
, The Nautilus, Ware’s Rep., 531. 
Bells Commentaries, Vol. 1, 627. 


Justice and equity demand its enforcement, even 

when some share of blame is fairly attributable to the 

F| libellant. And how much more forcible does this rule of 

right become, when the libellant is admitted to have been 
a helpless sufferer. 


FourtH.—But it is clear error to hold, as the District 
Court did in effect, that this was a case of inscrutable 
fault. The respondents very well knew which of them 
was to blame, if both of them were not 

It is an absurdity for either to complain that he is con- 
demned, when, by a word, he could have exculpated him- 
| self. And it does seem like a mere travesty of justice, to 

relieve them both from responsibility in such = circum- 


Sell 
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stances as these. 

The reason why this case so wilely differs from the au- 
thorities abundantly cited, coufra, to the effect that the 
burden of proving neghgence is on him who asserts it: or. 
that blame will not be presumed, &c., &c.; 1s, that a per- 
fect cause of action already exists here, arising out of the 
admission of fault, and of helplessness. 

How to apportion the fault is the only presentable diffi- 
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culty. Our libel was dismissed by both the Courts below, 
not because there was any doubt of the guilt of the al- 
leged wronedoers, but because there was some doubt as to 
which of the two was the more guilty, and, possibly, be- 
cause one of them might have been wholly innocent, 

3ut this position is contrary to the principle already 
suggested, that even inscrutable fault calls for the appor- 
tionment of damages. 


FrerH.—The case stands thus: 


The Dayton, having our barge in charge, and being en- 
tirely responsible for its navigation, says that the Bowen 
was wholly at fault, and then asks that the libellant, as 
ignorant as he was helpless, be called upon to prove it. 

On the other hand, the Bowen asks that the ibelant be 
called upon to prove her specific accusation against ler 
opponent, which is, that just before the collision, the Day- 
ton improperly ported her wheel and changed her course. 

[In brief, the libellant must embrace the cause of either 
actor against the other, or be dismissed, with costs. 

Such a conclusion is so unreasonable and unjust, that it 
must be rejected on sober reflection. 

It is true that the libellant instituted this action; in no 
other way could he assert his rights; but the real conflict 
lies between the respondents. 

This aspect is presented by almost every bill of inter- 
pleader filed in equity. 


SixtTH.—If abstract principle be disregarded, however, 
and no presumption be allowed in favor of the libellant, it 
is plain that he need not have proved, and could not have 
proved a better cause of action than the record exhibits. 
Thus: 


(1.)—Both answers admit, substantially, that the night 
was clear, the water-way wide and free, and either vessel 
visible from the other at a safe distance. They admit that 
while one of these tugs was descending the river, heading 
due south or south by east, necessarily, the other was 
crossing the river on a diagonal line leading from the 
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Battery to the Long Dock, Jersey City, and heading north- 
west by north. 

These vessels then were on nearly opposite courses, 
Gntersecting almost on a right angle). 

Notwithstanding these circumstances of safety, the col- 
lision followed. 

If the libeHant had proved these facts only, would he 
not have made out a prima facze case of fault / 


(I1.) The Dayton admits that she was going down the 
river with the libellant’s barge lashed to her starboard side 
and entirely controlling her; that she and the bowen were 
appreaching in such a way that the proper course was for 
each to pass on the starboard side of the other. Never- 
theless the collision followed. What more could the libel- 
lant have been asked to prove against the Daytou 7 

(To be more fully considered under the second point.) 


(Lil.) The Bowen admits that as the two tugs were ap- 
proaching each other, she saw the Dayton’s green light 
descending the river between herself and the New York 
shore, her own course being north northwest; that is to 
sav, being a line leading from a point three hundred (300) 
vards off Pier One (1) to Long Dock, Jersey City; and that 
it was the duty of each to pass on the starboard side of 
the other. 

ln other words, she admits that our barge, previous to 
the collision, was off her starboard side. Nevertheless 
the collision followed. 

A stronger prima facze case need not be made. 

(To be more fully considered under the third point. ) 

If there were no proof at all in this case except 
that the two tugs were approaching in a wide waterway, 
each showing the other her own green lght, would not 
negligence, attributable to both, be a necessary inference 
from the mere fact of coilision / 

The 19th rule of navigation seems to carry as much with 
it as this. If it is a fault in one of two vessels not to keep 
out of the way of another on her own starboard side, 7¢s ¢t 
the less a fault that she, likewise, is off her opponent's 


starboard side 7 
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(The Dayton admits that the courses were ‘‘ opposite or 
nearly opposite,” otherwise it would not be quite clear that 
she had the Bowen on her starboard side. Rather, it would 
seem, that her position to the Bowen was the same as that 
of the Corsica to the America. But one of these two po- 
sitions is inevitably true. Either the two vessels were 
approaching starboard to starboard, or on intersecting lines 
forming an acute angle, with the Dayton off the Bowen’s 
starboard side. Either of these positions makes for the 
libellant, equally with the other.) 


SEVENTH.—The libellant proceeded against these vessels 
by one process, but he might have taken action against 
each of them. Still he lost no right by thus proceeding, 
and it was only done in anticipation of the fact, that either 
might escape by throwing the whole blame upon the other. 

The Atlas, 93d U.S. R.. 302. 


In bringing both vessels before the Court by one process, 
instead of two processes, the libellant did not make his 
case any the more difficult to prove. But this was the sole 
consideration that moved the District Court to dismiss the 
libel. That Court did not consider the individual lability 
of these vesseis at all. 

The real difficulty with the District Court, as its opinion 
shows, was to determine on which vessel lay the ovis pro- 
band, as against the other one. The whole fault lay on 
one or both of them; neither offered any proof to sustain 
thedefense presented by its answer, which, practically, was 
a cross libel against the other. Thereupon the libellant 
was called upon to assume a duty as to both respondents, 
which he did not owe to either singly, and his libel was 
dismissed because he was unable to make out a case in be- 
half of one of them, against the other. 

In brief, the difficulty of determining upon which of the 
delinquents lay the burden of proof, was resolved by re- 
lieving both and imposing it on the libellant, who hada 
prima facie case against either of them. 

The Circuit Court took the same view, and also decided 
that there was no presumptive case shown, against either 
vessel. 
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This question, therefore, is now presented and it is en- 
tirely independent of the first point, to wit : 

Do the respective answers, taken in connection with the 
libel, make out a presumptive case against either the Day- 
ton or the Bowen ? 

This question goes to the root of the matter, and will be 
closely considered. 

T remark, in’ passing, that it would be most anomalous 
if this record showed a presumptive case of fault against 
both vessels or one of them, (a fact which no one denies, ) 
and yet not a presumptive case against either individually. 
But no such anomaly exists. 

[t is demonstrably clear that a prima facte case of neg- 
ligence is shown against each one of them, on her own 
answer. 


second Point. 


The libel and the answer of the tug Dayton show a 
prima facie case against her. 

Upon her answer, and her refusal to offer explanation, 
she ought to have been condemned, 


Firsr.—I do not assert that the Dayton was, in respect 
to the Centenuial, a common carrier. 

And vet it is obvious that the Centennial was in no bet- 
ter situation than if she had been in the Dayton’s hold. 

In asimilar case this Court said : 


‘“ Tt seems fair to consider that a vessel in tow and without fault is to be re- 
’ varded as sustaining the same relation to the collision which 1s sustained by 


at 


caro, 


The Alabama and the Gamecock, Qe] U, SS. 
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In another case this Court held: 


‘The canal boat having been lashed to the propeller, she was as entirely under 
‘the control of the propeller as if she had been a part of that vessel,” 


The Johiuson, 9th Wallace, tat. 


The Supreme Judicial Court of Massachusetts has held 
the following language : 


< 


“The case may well be illustrated by considering the condition of one of the 
‘side vessels, firmly Jashed to the steamboat and governed wholly by its move. 
* ments, 

‘The payment for the privilege of being thus moved or transported is pre- 
‘cisely like freight paid for heavy luggage, tinber or spars, for instance, carried 


‘in or upon a ship. The whole conduct and manacement is entirely under the 


‘ 
— 


~ 


control of the master and crew of the towing vessel in the one ease, as it is of a 


“~ 
- 


freighting ship in the other. 

* Tf collision takes place between the side ship, thus firmly lashed, and another 
. vessel. it is its directly attributable to the steamboat. and her otheers and Crew. 
‘as if the steamboat herself had come into collision with the other vessel,’ 


Sprowe vo Hemmingway, tA Pick. 1. 


The above case is cited, with approval, by this Court in 
Sturgis v. Bowyer, 24th How., p. 122, thus: 
‘ Whenever the tug, under the charge of her own master and crew, and in the 
usual and ordinary course of such an employment, undertakes to transport 
‘another vessel which, for the time being, has neither her master nor erew on 


ca 


board, from one point to another, over waters where such accessory motive 
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power is necessary or usually employed, she must be held responsible for the 


‘ proper navigation of both vessels. * The tow, under the circam. 
‘stances supposed, is no more responsible for the collision than so much freight, 


‘and itis not perceived that it can make any ditterence in that behalf, that a part, 


- 
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or even the whole of the ofticers and crew are on board, provided it clearly ap- 


“ 


‘pears the master and crew of the tow were not expected to participate in the 


oo 
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navigation of the vessel.” 


Indeed, there is not a single element of those which go 
to make up the status of a common carrier, wanting to 
the relationship borne by the Dayton to our barge. (See 
Alevander v. Green, T Hill, 533). 

For the purposes of this argument it is sufficient to treat 
the Dayton merely asa bailee for hire, responsible only 
for the exercise of ordinary care. Still, she bore the pecu- 
liar relationship to our barge of custodian and care taker, 
a species of bailment which imposed all the obligations of 


$ 
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a common carrier, who has declined to be lable for 
risks not arising from his own negligence. 

There can be no doubt that the Dayton was liable 
to the libellant as care taker, and that a préma facie case 
exists against her where it would exist against a common 
carrier with notice; a bailee in custody of goods for the 
common benefit; or any person whose exercise of care 
and oversight is a fact personal to himself. 


SECOND.—In a case then of custody, or care-taking, 
where the subject of bailment is lost or injured, pending 
the contract, on whom lies the onus probandi? 

(Considerations exist against the Dayton quite indepen- 
dent of her duty as care-taker, arising out of rules Known 
only to Courts of Admiralty. These will be referred to 
further on.) 

The civil law imposed this duty on the bailee. <A cer- 
tain rule is not deducible from the common law authori- 
ties. 

There are dicta, in abundance, that he who alleges 
fault must show it, because it will not be presumed that 
the bailee has failed todo his duty. But this presumption 
vields to the circumstances of every case. Against car- 
riers and innkeepers the common law has always presumed 
fault, at suit of the bailor, and the presumption in such 
cases is de gure. Against common carriers with notice, 
the common law presumes that a loss is attributable to 
the fault of the bailee, unless he shows that it is due to 
some excepted risk. 

Clark v. Barnwell, 12th How., U.S. R., 272. 
Canfield v. The Baltimore & Ohio R. R. Co., 
93d N. Y., 532. 


Against the carrier of passengers, who is only held for 
ordinary diligence, it presumes fault from the fact that an 
unexplained accident has occurred. 

Stokes vs. Saltoustall, 13th Peters, 161. 


Against whartingers and warehousemen, also held for 
ordinary diligence only, the weight of proof is with the 
bailee to show the absence of fault, if the thing bailed is 
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lost, injured, or destroyed in the ordinary course of busi- | 
tf 

ness. ' 
Platt vs. Hibbard, Tih Cowen, 500. ! 


(A much criticised case, but universally followed. ) 
Lichtenheim vs. Boston Prov. R. R. Co., 11th 
Cush., 72. 
Mackenzie vs. Cox, 9th Car & Payne, 682. 
Logan vs. Matthews, 6th Barr, 417. 
Clark vs. Spence, 10th Watts, 355. 


Even mere mandataries, gratuitous bailees, have fre- | 
quently been held to proof of diligence, where the subject ' 
of bailment has been lost or injured in their hands. | 

Beardsley vs. Richardson, 11th Wend., 26. 
Dorman vs. Jenkins, 2d Ad. & E1., 256. 


Story on Batlments, sec. 218, et iar. 


It is probably true, at common law, that where bailor di 

and bailee stand on even ground, and the circumstances r. 

of loss, or of injury, are absolutely colorless, the bailor 

must show fault as well as allege it. ' 
Examples of this concession are infrequent. There are, a 

at any rate, three well known and undeniable excep- : 

tions to the rule requiring from the bailor proof of fault: 


(I.)\—Where proof of demand and refusal is the founda- 
tion of the action. (But how can such proof touch the 
subject of negligence 2) 

Story on Bailments, sec. 339. 
Logan vs. Matthews, 6th Barr, 417. 
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(I1.)—Where the failure of the bailee to fulfil his con- 
tract with the bailor, involves, apparently, a breach of duty; 
something unusual, and unexpected. 

Stokes v. Saltonstall, 13th Peters, 61. 
Ware v. Gay et al., 11th Pick., 106. 
Christie v. Griggs, 2d Campbell, so. 


Though the last cited is but a 2zsz prius case, attention 
5 / , 


~ 
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is respectfully called to Sir James Mansfield’s opinion.) 
12th N. Y., 236; 30th N. Y., 370; 18th N. Y., 248; 20th 
KN. 3., 66. 


(I1L.)--Where the bailee, in excuse of his failure to per- 
form, alleges some special matter or thing within his own 
knowledge. 

The greater number of actions sounding in bailment is 
within the scope of this exception, and in the multitude 
of cases, there is not one,which does notimpose the burden 
of proof on the delinquent bailee. 

The reason why carriers, depositaries, and all care-tak- 
ing bailees, are held to prove want of fault, is given by 
Chief-J. Best in Riley v. Horne (Sth Bingham, 220); by 
Professor Bell (Comm. Vol. 1, p. 488); and by Sir James 
Mansfield, in*Christie v. Griggs (2d. Campbell, 80). 


On two grounds, at least, the Daytoiw should have been 
held to proof of diligence. 

Kirst.—She was apparently guilty of a breach of duty 
to her bailor, in circumstances which clearly suggest neg- 
ligence. Collisions do not ordinarily occur between ap- 
proaching vessels in a free water-way, onaclear night, and 
showing, each the other, her starboard light. Not to have 
towed our barge safely, in such circumstances, was an ap- 
parent breach of duty. 


SECOND.—She alleged as an excuse matter entirely with- 
in her own knowledge and personal to herself, to wit: the 
failure of the opposing vessel ‘‘ to heed her signals.” (To 
deny this, is to deny that the Dayton was responsible for 
the navigation of the barge. ) 

This Court in the case of The Transportation Co. vs. 
Downer (11th Wall, 134), quotes the following language 
with approval: 

“There must be reasonable evidence of. negligence; but where the thing is 
“ shown to be under the management of the defendant or his servants, and the 
‘“ accident is such that in the ordinary course of things does not happen if those 
‘‘who have the management use proper care, it affords reasonable evidence, in 
“ the absence of explanation by the defendant, that the accident arose from want 


** of care.” 
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THirp.—The Marpesia, (. R., 4 Privy Council Appeals, 
212;) The Benmore (L. R., 4 Adm. & Ecc., 132,) and 
The Abraham, (2 Aspinwall’s Mar. Law Cases, N. S., 34,) 
cited by the Circuit Court, involve no question of bail- 
ment or care-taking. The Jlarpes¢a and the America were 
approaching in so dense a fog, that neither could be seen 
from the other two hundred (200) yards off. Only one min- 
ute elapsed between the time of possible sighting, and the 
collision. In such circumstances the Privy Council helad— 
reversing the decision below, which affirmed negligence in 
the Marpesica—that the collision seemed, rather, to have 
been an inevitable accident. 

The Privy Council then goes on to approve Lushington’s 
dictum in the case of The Bolina, 3rd Notes Cases, 210: 


“that where the circumstances of a collision do not prima facie show negli- 


“ gence, and the answer pleads inevitable accident, the plaintiff must show fault.” 


In other words, when the facts do not themselves speak, 
the collision is as likely to have been an inevitable acci- 
dent as the result of negligence. 

The Benmore and the Abrahan were decided: on the 
authority of the Marpesia. 

They were collisions between independent vessels in a 
dense fog. 

Neither was onus proband: the vital question in the case 
of the Marpesia. The libellant had already gone forward, 
and the conflicting proofs had been submitted to the ap- 
pellate tribunal; and it is difficult to see how this question 
could have arisen in a conflict between two independent 
vessels, where one alleged fault in the other, and the 
second pleaded inevitable accident. 

The Court say, moreover, that it was the common law 
rule which their Lordships were enforcing, and, certainly 
the common law rule has never been otherwise in Eng- 
land, than as propounded in the leading case of Scolt v. 
The London and St. Catherine’s Dock Co., 3d Hurst & C., 
596, (11 Wall, 134). 

If the case of the Marpesia has a further intendment, 
and bears the construction given it by the Circuit Court, 
to wit, that the plea of inevitable accident is not an 
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affirmative defense, and, generally speaking, requires a 
plaintiff to go forward; then it is contrary to The Bolina 
(8d Notes Cases); to The Loudsiana (3d Wall, 173); and to 
every case hereinafter to be cited. 

such, however, is not its true construction. Every one 
of the foregoing English Admiralty cases, dealt with cir- 
cumstances out of which arose the fair presumption of 
inevitable accident, and not of negligence. On the con- 
trary, the strength of the case now presented to the Court, 
is, that the collision could not have been an inevitable 
accident. 


FourtTH.—Consistently with the foregoing argument is 
the immemorial custom of Courts of Admiralty to throw 
the burden of proof on a free vessel, at the complaint of a 
helpless one. 

As against the Dayton, the case is precisely the same as 
if she had driven our barge against a pier, or a sunken 
rock, or a floating raft, or a vessel at auchor. 

Courts of Admiralty have never hesitated in such cases, 
to call upon the free vessel for an explanation. 

Does it make any difference, so far as the helpless vessel 
is concerned, that she was driven against another moving 
vessel instead of a fixed pier? Against a floating raft, in- 
stead of a stationary one? : 

There certainly is no difference in principle, and in 
fact it would be much easier for the care-taker to excuse 
herself on this hypothesis. 

In such cases the defense of the free vessel is generally 
inevitable accident. 

In the present case the Dayfon admits that the evening 
was clear and starlit; that the place of collision was three 
hundred (300) vards away from the shore; that the two 
tugs were approaching in such a way, that each should 
have passed on the starboard side of the other; and that 
she blew the proper signals to her opponent, whose neglect 
to heed them was the sole cause of the subsequent disaster. 

Can there be room for doubt, as between the Dayton and 
her helpless tow, that the former must establish these alle- 
gations by proof? Our barge had nothing more to do with 
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the navigation, and no more knowledge of signals and 
courses, than if she had been a bundle of merchandise in 
the steamer’s hold. 

(See 24th How., U.S. R., 110.) 


The point on these admissions is: Did the Dayton blow 
these two whistles which the bowen neglected to obey? 
As between the tug which blew them and the merchan- 
dise which she was carrying in her hold, which ought to 
make the proof? 

If the defense had been true, it would have been easy 
for the Dayton to show it; it might have been impossible 
for the libellant to do so in any case, and it would have 
been foolish for him to have attempted to do so in this case, 
because he could have made out the fact only by witnesses 
from the Dayton, and every word of their testimony would 
have gone against the libel. 

Before a plaintiff can be called on to assume such a 
responsibility, the law concerning carriers, and bailees of 
every description, must be completely revolutionized. 

To put a libellant, a blameless tort-sufferer, in such a 
position, is, 1n itself, the greatest possible injustice. 

In the case of Sturges v. Bo-ryer (24th How., U.S. R., 
210), the Court says : 

“ That not only are the tug and tow one vessel for whose navigation the tug is 
“ responsible, but also that the responsibility is not changed, although there are 
“ persons on board the tow.” 

(In this case it was urged against the libellant that he 
and his son were aboard the barge at the time of the col- 
lision. ) 


In the 9th Weall., 151, (the Johnson) the Court says: 

« That the tow when lashed to the tug is to be considered as so much merchan- 
* dise on board of her.” 

In The Quickstep, [b., 670, is this language: 


‘Tt is well settled that canal boats and barges in tow, are considered as being 
‘ under the control of the tug, and the latter is liable for this collision, unless she 
‘“ can show it has not been occasioned by her fault.” 


In Dutton v. steam tug Hupress (3d Cliff., 468), the 
Court says : 


“ Where the tow is lashed to the side of the steam tug and depends entirely 
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“upon the latter for steerage as well as motive power, the responsibility for the 


«sé 


navigation of both is wholly on the steam tug, as the tow is as completely under 


“ the control of the steam tug as if she was a part of that vessel.’’ 
(It cites {th Wadl., 151; 24th How., 121; 21st How., 192.) 
[In the steamer Havpress (Olcott, 268), the Court says 
(cited with approval in the Quickstep): 


“ The proof that the injured vessel was herself blameless, would ordinarily be 


‘suficient, prima facie, to east the burthen of exonerating itself on the colliding 


vessel,” 


(Reversed in Ist Blatchford, but not on this point.) 


‘In this case the tow was separately and independently steered.” 


In the Rhode Island (Ole., 511), the Court says: 


“In cases of tort when the party prosecuted admits the injury complained of, 
, nee, 


‘but sets up justificatory or exctisatory matters, he takes upon himself the bur- 
“den of proving affirmatively the excuse as he alleges it.” 


In Treadwell v. Joseph (1 Sumner, 390), Judge Story 

A held, that in cases where justification is set up, the onus 
probandé is on the respondent. 

In the John Adams (1 Cliff., 404), the Court holds, that 
‘ when a vessel, shown to have been properly moored in a 
proper place, is run into by a steamer crossing a harbor, 
the burden is on the steamer to show that she is either 
without fault, or that the disaster was the result of fault 
on the part of the moored vessel. Inevitable accident, 
under such circumstances, cannot be presumed. It must 
be clearly proved by the party setting if up. (This case 
comments on the oliia, hereinbefore cited as the au- 
thority on which the J/arpes/a rested. ) 

(See also the Lochlibo, 3d Wii. Rob., 318). 

a In the case of the Favorite (Sth Sawyer, 226), the Court 


SAYS: 


a 
-te 


- 


The vecurrence of the collision is therefore proof of inexcusable mismanage- 
‘ment, and the fault must, prima facie, be attributed to the tug, as she furnished 
? the motion power for both vessels, and the movements of the tow were con- 


* trolled by her.” 
In the case of the steamtug Gautier (Sth Benedict, 472), 
the Court says: 


“It is manifest that negligence caused this collision, that the canal. boat was 


without fault, and that either the tug or the schooner, or both of them were in 
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‘fault. As respects the schooner and her duty towards the tug and her tow, 


‘lashed as the tow was to the side of the tug, and not towed behind by a hawser, 


“the tug and the tow must be regarded as one vessel. 


In the case of the Sea Nymph (Lush., 23), the following 
is laid down as the true rule: 

“A vessel proceeding in a cause of collision, and alleging herself to have been 
‘in stays at the time of the collision, and therefore helpless, is bound to prove in 
‘“ the first instance that such was the fact. The burden of proof then shifts, and 
‘the other side must then show that the collision was occasioned by the vessel 
“ proceeding being improperly put in stays, or was an inevitable accident,” 

(See The Priscilla, 1 Asp. Mar. Law, Cas. 468, 
vote; The Palatine, Ib.; Lowndes on Col- 


listons, 61.) 


Many other cases might be cited to support the rule, and 
there is not one, contra. If the steamtug Bowen had been 
at anchor where the collision occurred, showing an anchor 
light, the strongest presumptive case would have arisen 
against the Dayton, in behalf of the Bowen as well as of 
our barge. The fact that the Bowen, however, was in 
motion does not mitigate the presumption as respects the 
barge. 


The case of the steamer Webb (14th Wadll., 414) holds 
that. 


“ The burden is always on him who alleges the breach of contract of towage 
“ to show that there has been negligence to his injury in the performance, 
“ Unlike the case of common carriers, damages sustained by the tow does not 


‘ ordinarily raise a presumption that the tug has been in fault. = Bat 
‘there may be cases in which the result is a safe criterion by which to judge the 


‘“ character of the act which has caused it. 
‘In the present case the departure from the true course was enough to de- 


“ volve upon the tug the duty of explanation.” 


The foregoing language is an illustration of the common 
law rule applied to all classes of bailees for hire, which re- 
quires some proof of negligence on the part of the plain- 
tiff, if the admitted circumstances are such as do not, them- 
selves, create a presumption of fault. 

This was never the rule of the civil law, which consist- 
ently, and unvaryingly, called upon the bailee for explana- 
tion. | 
The truth is, that the abstract rule of the common law, 
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y is very seldom applied; it fluctuates with the shifting cir- 
cumstances of every case. Thus the steamer Webb was 
condemned, on the presumption of fault which arose out 
of the grounding of her tow on a shoal, in a thick, foggy 
night, and surrounded by very great perils. 

So the tug Brazos (14th Blatch., 446) was condemned 
on the same presumption, although the common law rule 
was again affirmed. 

In both those cases, apparently, the towing was done 
by a hawser line and the tow was, to some extent, an inde- 


pendent vessel. 

It is doubtful whether this would be a bailment. 

These cases do not change the time-honored Admiralty 
rule, that the onws probandi reposes on the vessel which 
is responsible for navigation, where the circumstances— 


’ 
‘ 
f 
j 


show fault. 

Neither do they change the rule, universally applied to 
care-taking bailees, to make good their excuse for an ap- 
parent breach of duty. 


Third Point. 


There is a presumptive case against the tug bowen; 
had she, only, been proceeded against, she would have been 
condemned on the admissions of her answer: 


; Kirnst.—These are: 
; (1.) That our barge was in tow of the Dayton, alongside 
(hence her helplessness and irresponsibility). 

(2.) That our barge, while thus in constraint, was run 
into and sunk by float Number Four. 

(3.) That this float was lashed to her own port side 
(hence the responsibility of the Bowen for the navigation 
of the float). 

(4.) That her course was a line leading from a_ point 
three hundred (300) yards off Pier 1, North River, to the 
Long Dock, Jersey City, diagonally across the North River; 
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that her opponent was at the same time coming down the 
North River, between herself and the New York shore, 
and showing a starboard light; that she, the Bowen, then 
made off, as was her duty to do, and as far as she safely 
could do, without striking another boat. But to no pur- 
pose, because the Dayton changed her course so much, that 
she shut out her green and exposed her red ight. There- 
after the collision. (In other words, it is an irresistible 
inference that the bowen had our barge on her own star- 
board side, prior to the collision. Volumes ef testimony 
could not make this fact clearer. ) 


(5.) The Bowen charges, as a specific fault in the Dayton, 
that after having received and answered a two-blast signal, 
instead of keeping on the starboard side of the Bowen, she 
improperly changed her course, and thereby caused the 
collision. 

The conflict between the two tugs, therefore, manifestly 
resolves itself into the single issue, whether or not the 
Dayton did change her course, being, as she was, on the 
Bowen's starboard side, and bound to hold her way. If 
she did, then, as between the two tugs, an apparently con- 
clusive case arose against her; if she did not, what is there 
to excuse the bowen for having failed to keep out of the 
way? 

Now. as between the helpless and blindfolded Centen- 
vial and the tug Bowen, whose duty was it to make clear 
this issue / 


SeconpD.—The case against the Lowen stands on a quite 
different footing to that against the Dayton. She was 
under no contract obligation, and her liability rests in for‘, 
pure and simple. So, too, as to the Lowen, perhaps our 
barge cannot be considered a helpless vessel —one in irons, 
so to speak—because she was lashed to the Dayton. (1 
am not ready to admit that this is true, but the discussion 
of the point would now be futile. If true, it only makes 
the case against the Dayton stronger. ) 

The question now submitted, UGrrespective, of course, of 
this argument’s first point), is, whether or not the Bowen 
was within the scope of Statute Rule Number 19, of Navi- 
gation. 


Pe ain 


THirp.—The Circuit Court, in its opinion, speaking to 
this point, says: 


“ Even if before so starboarding, and while so starboarding, the Bowen is to 
‘be considered as having the Dayton on her starboard side, with the courses of 
‘“ the two vessels crossing (which is by no means clear, on these averments in 
‘the answer of the Bowen), her answer shows that she took proper measures to 
“ keep out of the way of the Dayton; that such measures were assented to at the 
“time by the Dayton, as proper; and that then the Dayton changed her course 
‘and went across the bow of the Powen.” 

Respectfully differing from tiis opinion, I submit it Is 
perfectly clear, on the Bowen's admission, that she had the 
Dayton on her own starboard side, prior to the collision. 

As the opinion reads, on a_ preceding page (see 18 
Blatch., 417): 

“ The Dayton was discovered coming down the river, showing her green light 
‘and guing between the Bowen and the New York shore, which was then about 
“ three hundred (300) yards distant.” 

But the Bowen, as she also admits, and as has been 
shown, was at this time heading for the Long Dock, Jer- 
sey City. The chart shows that the Bowen's course was 
about north-northwest, while the Dayton’s course was due 
south, or a little east of it (see diagram in the case of the 
Corsica, 9 Wall). 

It is impossible, therefore, that the Dayfon was in any 
other position than off the Bowen’s starboard side; and it 
is demonstrable that their lines of approach, if produced, 
would intersect. Moreover, the bowen must have known, 
when she saw the Dayfon’s green light,that the latter was 
off her starboard side. She could not have known, how- 
ever, on What course the Dayton was approaching. 


FourtTH.—But it is not clear, from the bowen’s answer 
(with which, only, we are now concerned), that all this time 
their courses Were crossing, so as to involve risk of col- 
lision. 

On the contrary, so long as each saw the other’s green 
light, the approach was starboard to starboard, and it was 
unnecessary to make any change of course, and wrong to 
make any other chanye than on a starboard wheel. Never- 
theless, it must have been evident to the Bowen, that if 
the Dayton was coming down the river with a tow, and 
was within three hundred (300) yards of the end of Pier 
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One (1), New York shore, her course would, necessarily, 
soon become one due south, or south by east, and, there- 
fore, one involving danger. 

For no other apparent reason did the Bowen give a blast 
of two whistles, and take a starboard wheel. She further 
admits, that after this signal had been given, she reversed 
and stopped. This maneuver was wrong, unless excused 
by some glaring fault committed by the other vessel, which 
the Bowen alleges consisted in a complete change of 
course. The all important issue in thecase between these 
two tugs, as before urged, seems to be this : Did the Day- 
fon thus change her course? If she did, the bowen was, 
apparently, free from fault; if she did not, then there is 
nothing to excuse the Bowen for a maneuver that was 
manifestly the proximate cause of the collision, to wit, re- 
versing and stopping. 

But, here the question is, will not the Bowen be pre- 
sumed in fault for having reversed, unless she makes good 
her plea of necessity 7? Thus. suppose the libellant had 
proved first what the Bowen here admits, to wit, that the 
vessels were approaching on nearly opposite courses, each 
showing her green light to the other, and that the Bowen, 
after having signalled that she would keep off, reversed 
and stopped, just before the collision. 

No one will deny that such proof would have made a 
prima facte case. 

But it is not, here,a prima facie, case says the Court 
below, because it must be read in connection with her ex- 
cuse, and her excuse is sufficient to justify her conduct. 

Can this be so / 

No doubt, where admissions are made, extra judicium, 
they must be taken as a whole, and a declaration against 


interest is destroyed, or mitigated, by its accompanying 


explanation. 
Vhe case of. Jusuraiuce Co. vs. Newton, 22d Wall., 32, 
illustrates this rule. 
See also— 
Carver vs. Tracy, 3d John. Rep., 427. 
Watling vs. Toll, 9th Id., 141. 
Fenner vs. Lewis, 10th Id., 38. 
Credit vs. Brown, Id., 365. 
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(Although the whole statement must be accepted, its 
several parts are not entitled to equal credit, for one may 
be believed and the other rejected. 

Burman vs. Woodbridge, 2d Dong., 78s. 
Rex vs. Clews, 4th C. & P., 211. 

Delamater vs Pierce, 3d Deito, 215. 

barnes vs. Copely, 10th N. ¥., 98. 

Barnes vs. Allen, 30th Barb., 663. 

Smith vs. Blandy, Ry. & Mo., 257. 

Pellatt vs. Ferrars, 2d B. & P., 548. 
Trinileston vs. Nernmis, 9th Cl. & Fin., 


780-784). 


It s submitted, that this rule is not applicable to those 
admissions which are made in pleading. 

The object of a pleading is to show what need not be 
proved, as well as what must be; and it has always been 
accepted, that what a plea admits, especially if 1t be an 
ultimate and material fact, need not be affirmatively 
shown. 

The excuse, if one is given, is matter of avoidance only, 
and it makes no difference that it appears In the same sen- 
tence. There could be no doubt of this under the common , 
law forms, because, at common law, no plea in avoidance 
would have been good, unless it gave colour, either ex- 
pressly, or by implication. 

Under loose and inartificial modern systems, where 
evidence to sustain facts and conclusions from them are 
often intermingled; nevertheless, a deliberate admission 
of facts of sufficient weight to carry the case, if they had 
been proved, is a dispensation of proof: 


“ A party who formally and explicitly admits by his pleading that which estab- 
‘Jishes a plaintiff's right, will not be suffered to deny its existence, or to prove 
‘any state of facts inconsistent with that admission,  * , * After such 
‘an admission it was not necessary for the plaintiff to prove it, nor would it be 
‘ permitted to the defendant to deny it.” 


Paige us. Willett, 38 N. Y. Rep., 31. 


Suppose, in the case cited from Wallace, woz sup., the 
defendant's answer had contained an admission that proofs 
of loss had been made, but in the same sentence had 
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pleaded that the insured had committed suicide, and that 
the proofs of loss showed it: the defendant couid not after- 
wards have disputed that formal proofs of loss had been 
made, and it would have been on the defendant to show 
that the insured had committed suicide. 

In Credit vs. Brown, 10 John., 365, had there been a 
plea confessing the trespass, and avoiding it by the 
justification of self-lefense, it would have been on the de- 
fendant to establish a justification 

But where it is permissible to offer in the same pleading, 
and, indeed, in the same sentence, a general traverse and 
a special plea of confession and avoidance; and where evi- 
dence, to support a denial, is pleaded with it; admissions 
may lose something of their solemn character. In such 
cases, the answer Is little else than an affidavit. 

(Under such a system of pleading, is the case of Gilder- 
sleeve v. Landon, T3d N. V., 609.) 

But even then, | urge, that admissions which conclude 
the whole issue—which embrace every fact necessary for 
a plaintiff to prove in order to make his case—may well 
be reed upon. Such is the case at bar. 

Thus, either the Bowen had the Davtfon on her own star- 
board side, the two vessels being on crossing courses, and 
the former under obligation to keep out of the way ; or, 
the approach was starboard to starboard, and she was 
bound to hold her way or go to the left. 

The Bowes plea is, that after having attempted to keep 

off, she actually did reverse and stop. This maneuver was 
wrong on the face of things—palpably and proximately 
wrong. Moreover, it goes to the whole issue. It left 
nothing for the libellant to prove against her. 
The Court below erred, in holding that the answer 
showed” that the Bowen was justified in making this 
maneuver. She did, indeed, plead in excuse that the tug 
Vanderbilt was in her way, and that the tug+-Dayton 
crossed her bow, but she declined to prove that this excuse 
Was true. 

If the libellant and the Bowen only were before the Court, 
she would be condemned, in the absense of the exculpatory 
proof. She had done injury to the libellant’s property ; 
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she was, apparently, a wrongdoer ; she proffered a good 
excuse, but failed to prove it. 
Morrison v. Clark, 7th Cush., 214-215. 
Central Bridge Company v. Butler, 2 Gray, 


lol-—-152. 


| Fourth Point. 


- 


The facts hereinbefore relied upon are not in strict 
accordance, all of them, with the allegations of the libel: 
particularly, the allegations of fault therein. 

But the libellant says that the collision occurred after 
darkness, and that he is unable to speak, of his own knowl- 


on. 


A edge, with entire accuracy of the movements of the 
ry steamers. Then follows. pon information and belief. the 
> 


allegation, ** that after the bowen had rounded the Battery 
‘the two tugs were approaching on courses,” Opposite or 
nearly opposite each other. 

This seems to have been an error. The courses un- 
doubtedly were northwest, or north-northwest, as to one 
vessel; and south, or south by east, as to the other vessel. 
The former was on a diagonal line across, and the latter 
was descending with the river. 

These were not ** Opp site or nearly Opposite courses, 

The third allegation of fault in the libel is, ** that the tug- 
“boat Bowen did not reverse her movement, or did not do 
‘so in time to prevent a collision.” 

This allegation is contrary to the position heretnbefore 
taken under the Third Point, and, undoubtedly, it is con- 
trary to what a true statement would be, of the Lowei’s 
duty in the circumstances. Subsequently, the hbellant 
charged that the negligence of the Bowen, consisted in not 
having kept more to the westward. 

These allegations, however, were superfluous: and, 
although erroneous, could not have misled either of the 
respondents. The libellant had no personal knowledge of 
the facts; the respondents had full knowledge. 
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The following allegation of the libel is also referred to: 


* Your libellant allewes, in general, negligence against both the said tugs, and 
‘requires them to make definite answer of the facts pertinent to the collision, 
* which will clearly show either that both were equally to blame, or to blame in 
“ equal degree, though neither entirely free from blame, But for the reasons 


‘above mentioned vour libellant’s boat, the Centennie/’. was in nowise to blame or 


‘ responsible for the collision aforesaid 


A Court of Admiralty is liberal in the construction of 
pleadings, and ina case as this, where the libellant must, 
necessarily, proceed blindfold, will not hold him strictly to 
allegations which, although erroneous, were not inten- 
tionally so, and could have deceived no one. 

De Nemours vs. Vance, 19th How.. 178. 
The Quickstep, 9th Wall., 170. 

Pope vs. Nickerson, dd Story, 405. 

The Clement, 2d Curtis, 303. 


The following conelusions are submitted as rules of 
law, pertinent to this appeal; 


(I.)—When a collision shall have taken place between 
two steamers approaching, so as to show each the other 
her green light ata safe distance, the road being unob- 
structed, it will be a case of fault. 


(It.)—When, as a result of collision under such circum- 
stances, damage has been sustained by another vessel, 
which is free from fault, the loss should be apportioned 
equally between the two steamers, in the absense of expla- 
nation or justification. 


(II1.)-Where two steamers are approaching on such 
courses as to involve risk of collision, the one on the star- 
board side is bound to keep off; and if she admits that she 
was on the starboard side, a prima facre case exists against 
her, if a collision shall have ensued. 


(LV.)—Where a collision shall have taken place between 
two approaching vessels, the duty of either having been 
simply to hold her course, if one of them admits, in her 


; 
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answer, that she reversed and stopped before the collision, 
a proma facre case of fault exists against her. 


(V.)—The admission in an answer of ultimate and ma- 
terial facts, which, if shown by proof, would make a 
prima face case, is, so far forth, adispensation of proof. 


if (V1L.)—Where one vessel has another under her control, 
| so that she Is responsible for her navigation, on an apnpa- 
rent breach of duty (such as would be a collision under 
i circumstances repelling any other presumption than one 
of fault), a prima facie case arises against the former 


vessel. 


(VLL.)—Negligence is not to be presumed in any case of 
collision, either at sea or on the land, merely from the fact 


ty of its occurrence. But where its circumstances are them- 
selves a criterion of judgment, affirmative proof may not 
t be needed to sustain it. 


Respectfully submitted. 
EDWARD D. McCarriy, 
for Libelant and Appellant. 
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BRIEF FOR APPELLANT. 


Statement. 


The appellant, as the owner of the barge Cenfennial, and 
as carrier of her cargo, filed his libel in the District Court 
of the United States for the Southern District of New York 
to recover the damages arising by reason of a collision 
which took place off the Battery, in the harbor of New 
York, on the evening of the 14th of February, 1879. 

The Cenfennial was being towed by the Dayton down the 
North River and was lashed to her starboard side. She had 
neither propelling or steering power of her own. 

The James Bowen, with Scow No. 4 lashed to her port 
side, was rounding the Battery on her way trom the East 

River to the North River. The scow had no motive power 
of her own. She collided with the Centennial, and such 
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collision resulted in the total loss of the latter and her 


‘argo. 

The libel was filed against both tugs and the scow. 

All the answers admitted the fact of the collision and the 
loss of the Centennial; but each tug’s version of such colli- 
sion, as set out in its answer, inculpated the other and 
exculpated itself. Neither, however, claimed any act of 
commission or omission, causing the collision, on the part 
of the Cenlennial. 

In the District Court no evidence was offered by any of 
the parties—the libellant claiming, infer alia, that the 
burden of proof lay with the tugs; or, in other words, that 
the conceded facts showed a prima facie case of negligence 
against the t Such facts were : 

(1.) The Centennial was being towed by the Dayton; 

(2.) She had neither steering or propelling power; 

(3.) No act of commission or omission was attributed to 
her; 

(4.) The Lowen was the sole propelling power of Scow 
Vo. 4, the other colliding vessel; and 

(5.) The collision and the loss of the Centennial. 

Both the District and Cireuit Courts overruled the libel- 
lant’s claim, and dismissed the libel against both tugs and 
the scow. 

No complaint is now made as to the decree in so far as it 
dismisses the libel against the scow, but, in all other re- 
spects, it is claimed that such decree is erroneous, and 
should be reversed. 

In aid of the brief of his associate, Mr. McCarthy, the 
undersigned bees leave to submit some considerations, 
which, it is respectfully suggested, will show the error into 
which both the Courts below fell, in ruling that, on the con- 
ceded facts above alluded to and found by them, a prima 
Jacie case of negligence against the tugs had not been 
established, and that the burden of proof, to establish the 
negligence of both or either of the tugs, was on the libellant, 
and had not been sustained by him. 
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Point I. 


In the opinion of His Honor, the then Cireuit Judge, 
great, if not a controlling, influence was given to what he 
conceived to be the rule prevailing in the English Admir- 
alty. It is thus stated (Record, fol. 65) 

‘In an Admiralty suit between two parties only, for 
a collision, the rule in England seems to be that the 
burden of proof is not on the claimant, even when he 
sets up matter strictly justificatory or excusatory, until 
a prima facie ease of negligence is shown.”’ 

Citing in support The Marpesia (Law Rep.,4 P.C. App., 
212); The Abraham (2 Asp. Mar. L. Cas., N.S., 34), and 
The Benmore (Law Rep., 4 Ad. & Hee., 132). 

It may not be without profit, therefore, to inquire 
whether the judgment of the Privy Council in 7%e Mar- 
pesia finds any support in either prior or subsequent 
English cases, or whether the weight of authority is not all 
against the rule seemingly there enunciated. 

In 1844, The Bolina (3 Notes of Cases, 210) was decided. 
The faets were that the Gol/na ran into a vessel lying at 
anchor. Dr. LustinGerTon said: 

° me 

‘* There is no proof whatever, that the damage arose 
in any manner from neglect, or want of seamanship on 
the part of the Bolina. In consequence of the 
inclemency of the weather, a great many vessels were 
compelled to take refuge in. the Humber, endeavoring 
to getuto a place of safetyue sii «ec possible. it is not 
denied that several other collisions took place axving 
the course of the night—that it was a dark nicht, 
rendering iteveeecdturcg@ difficult for vessels to perceive 

ach other at any distane e, and to escape collision in 
consequence of the state of thée.we: ather. Onder these 
circumstances, the Bolina, coming in, ¢ame in contact 
with the Weptune, and the Trinity Masters are of 
opinion, as well as I, that there is no proof that the 
collision arose from any absence of due care *o cau- 
tion, or from /%e want of seamanship on board the 
Bolina.”’ 
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And having thus disposed of the case in favor of the 
Bolina on the merits, 7. e., that ‘* under these cireum- 
stances,” viz., a great many vessels attempting to take 
refuge in a harbor by reason of the iInclemency of the 
weather, several other collisions taking place during the 
night, which was a dark one, rendering it extremely diffi- 
cult for vessels to perceive each other at any distance, and 
to escape collision in consequence of the state of the weather 
—in other words, a case of inevitable accident—the Court 
added this observation : 

‘With regard to inevitable accident, the ons lies 
on those who bring a complaint against a vessel, and 
who seek to be indemnified—on them is the onus of 
proving that the blame does attach upon the vessel 
proceeded against; the onus of proving inevitable 
accident does not necessarily attach to that vessel; it 
is only necessary when you show a prima facie case of 
negligence and want of due seamanship.”’ 

The sentence last quoted—a mere diclwm—is the only 
authority on which the Privy Council based its decision in 
The Marpesia. 

In 1845, Dr. Lusuineton in The Batavier (2 W. Rob., 
407) abandoned the rule so enunciated by him in 7%e 
Bolina, saying : 

‘‘T must first direct your attention to what is the 
presumption of law whena vessel atanchor is run down 
by another vessel. I conceive it to be this—that the 
vessel under weigh is bound to show by clear and indis- 
putable evidence that the accident did not arise from 
any fault OPutg/egenes/ON her part, and for this obvious 
reason, that a vessel lying at anchor has no means of 
shifting her position or escaping the collision.”’ 

In 1845, the same distinguished Judge, in deciding The 
George (9 Jur., 670), used this language: 

‘‘T conceive the principle to be this, that where a 
vessel is lying at anchor, and is run down by another, 
the onus lies upon the party who so runs down the 
vessel to prove that the calamity arose from some cause 
which would exempt him from liability; for instance, 

either that the vessel was anchored “v an improper 


¢ 


place, or that the state of the wind and weather was 
such that no human skill could avert the misfortune, 


' or that his own vessel was in charge of a pilot, and 
/. that it was through the pilot’s misconduct or negligence 
that the accident happened.” 
- | In 1848, in deciding The Victoria (8 W. Rob., 49). Dr. 
., LUSHINGTON again said : 


| ‘*T refer to this fact,’ 7. e., a collision between a ves- 

sel at anchor and one in motion, ‘tin the outset of my 

observations, because in all Gauzy hiweof this kind, when 

a vessel at anchor is run down by a vessel! under sail, 

the onus probandi lies wut t he vessel that is In motion, 

and she is prima facie bound to show a sufficient cause 

why she came in contact with a vessel which was 

stationary, and which was consequently comparatively 
helpless.”’ 

Again, in 1850, in The Lochlibo (3 W. Rob., 317), whieh 
vessel ran into the Aberfoyle while at anchor, Dr. Lusu- 
INGTON reiterated the doctrine thus: 
| ‘*Under this state of circumstances it is, | conceive, 
r perfectly clear that prima facie the principle: of law 
/% would be that the onus probandi lies with the owners 
of the Lochlibo in the present instance. * 7 
The owners of the Loch/ibo, therefore, are oe to 
establish by credible evidence that she was not to blame 

| at all, or that the blame of the collision solely rested 
{i> with the pilot who. was on board, in which case the 


owners would be clearly exonerated from all responsi- 

bility.” 
In 1854, in The Telegraph (1 Spink’s Ad. & Eec., 428), Dr. 
: &. LUSHINGTON again said : 

‘* Tf the vessel be anchored at a proper place and in 
a proper manner, and such be proved, then the burden 
of proof shifts, and it lies upon the vessel against which 
' the action is brought, whether a steamer or a sailing 
; vessel, to show under what circumstances or how it was 

that the collision with a vessel so lying at anchor took 

er place.”’ 
J It is true that this ease was reversed on appeal (8 JMJoore, 
x P. C., 167); but solely on the ground that it appeared 
affirmatively that the vessel at anchor did not have her 
proper lights up. | 


In 1858, in the ease of The Hibernia (4A Jur., N.S., 1244), 
Dr. LUsSuInGTron ruled that: | 
‘* Generally, whoever brings an action is bound to | 
prove that the party against whom he brings it is to b 
blame; but, inasmuch asa vessel at anchor is incapable oe 
of doing searece anything—in such a case as this, the i 
onus proband? is on the other side to show that they 
did all they could to avoid the aeeident. The fact | 
being admitted that a collision took place, what is the 
defense of the //ihernia 7?” 
In 1869, the Irish Court of Admiralty, in The Duaa (5 Tr. 
Jur., N.S, 384), held the same doctrine. 
It was again affirmed by Dr. LusHINnGTon in 1860, in 7’he 
Bothnia (2 L. 7T.. N.S, 160), in the following language : 
“The vessel proceeding was run down when at 
anchor, and the rule of the Court is that that faet, if 
proved, puts the burden of proof on the other vessel to 
make out her defense. The plaintiff, therefore, was 
not bound to assign any particular cause of blame to 
the defendant’s vessel, Hehad a right to rely on the »* 
established rule of the Court as to the burden of 
proof.”’ 
In the same year, the case of Zhe Sea Nymph (1 Laush., 
25) was decided, and it was there held that a vessel pro- 
ceeding in a cause of collision, and alleging herself to have 
been in stays at the time of the collision, and therefore _ s 
helpless, is bound to prove in the first instance that such 
was the fact. The burden of proof then shifts, and the 
other side must show that the collision was oceasioned by 
the vessel proceeding being improperly put in stays, or was ww 
inevitable accident. The Court added that a vessel in stays 
is almost in the same predicament as a vessel at anchor. 
Again, in the same year (1860), the Privy Council decided 
The Despatch (38 L. T., N. S., 219). In delivering the 
judgment of the Court Lord CHELMSFORD said : 
‘In order to establish a case of inevitable accident, 
he who alleges it must prove that what occurred was 
entirely the result of some o/s major, and that he had 
neither contributed to it by any previous act or omis- 
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sion, nor, when exposed to the influence of the foree, 
had been wanting in any effort to counteract it.’ 

In The Annapolis (5 L. 7., N.S, 326), decided in 1861, 
Dr. LUSHINGTON said: 

** in causes of damage when a vessel in motion and 
one at anchor have been in collision, it lies upon the 
vessel in motion to excuse herself by showing inevitable 
accident or a like defense.”’ 

In 1868, in The Thomas Lea (20 L. 7., NW. S., 1017), a 
cause of collision between two vessels in motion, the Court 
held that, where the defendants pleaded inevitable accident, 
and denied generally the averments of the petition, but 
made no charge against the plaintiffs, the defendants must 
begin and show in the first instance that they were not 
responsible for the damage. 

Next in order of time came the cases of 7he Jlarpesia, 
The Abraham, and The Benmore, cited by the learned 
Judge below. 

The Marpesia (Law Rep., 4 P. C. App., 212) was 
decided in 1872. It was a ease of collision between two 
sailing vessels approaching stem on in such a manner as 
that, under the sailing rules, each was bound to port, and 
during a fog so dense that they could only sight each other 
at a distance of about 200 yards. The defendant vessel 
having been close-hauled on the port tack was preparing 
to go about, and had eased off her head sheets. Both ves- 
sels on sighting immediately ported, but eame into collision, 
Only one minute elapsed between the time of sighting and 
the collision. The plaintiffs petition alleged that the 
defendant's vessel neglected to port, and it was stated in 
answer to a question by the Judge of the Admiralty that 
the head sheets of the defendant’s vessel were not again 
hauled aft. On this evidence, that vessel was held to blame 
for not doing what she might have done after sighting the 
other vessel. But the Privy Council reversed that decision, 
holding that the collision was the result of inevitable acei- 
dent, the defending vessel havine done all that could be 
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done by ordinary care, caution or maritime skill in the 
short space of time that elapsed, and that the plaintiffs, if 
they intended to rely upon the fact that the head sheets 
had not been again hauled back, ought to have alleged that 
fact. Having thus decided the case on the merits, the 
Court (consisting of Sir JAMES WILLIAM CoLVILLE, Sir 
EpWARD MonTAGUE Siti and Sir Ropertr PoRRETT CoL- 
LIER) added : 
**In consequence of one of the arguments at the 
Bar, it seems desirable to say something as to the bur- 
then imposed upon a vessel that seeks to excuse itself 
for a collision on the ground of inevitable accident. 
The respondents’ counsel suggested that there is some 
difference <hefiveen the Court of Admiralty and the 
Courts of Common Law in that matter. Their Lord- 
ships, however, cannot find that there is any such dif- 


*. 


by Dr. LusHINnGTon in two cases’’— 
citing the extract from The Bolina (8 Notes of Cases, 210) 
above given, and the case of The Virgil (2 W. Rob., 205), 
which merely defines inevitable accident. 

It appears, therefore, that, in what may be called the 
dictum of the Privy Council in the J/arpesia—tor they had 
already decided the case on the merits, and the remarks were 
merely in answer to some suggestions of counsel during the 
argument—the fact was totally overlooked that the ruling 
of Dr. Lusnineron in the Polina, on which alone the 
Privy Council relied to support the law as they took it to 
be, had been over and over again overruled by Dr. Lusu- 
INGTON in the numerous subsequent cases above cited, as 
well as by their own Court in 7’he Despatch (supra). 

It is not to be wondered at, therefore, that Sir ROBERT 
PHILLIMORE in The Abraham (supra) and in The Ben- 
more (supra)—both decided by him in 1873—though feeling 
himself bound by what was said in 7'%e Marpesia, yet 
recognized that up to that time the rule had been the other 
way, saying in the ease of The Abraham, which was a 
case of collision of two vessels under way : 


ference. They take the law as they find it laid down 
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‘*] find that the praetice of the Court has hitherto 
been for the defendants to begin, where the sole plea is 
that of inevitable accident :’ 

and in the latter case, which was also a ease of collision 
between two vessels in motion, saying : 

“Tt is true that the practice of the Court has been to 
eall iWpon the defendants to beoin in CAaSeS Where no 
charge of negligence is made against the plaintiff, and 
the only defense raised on the pleadings is inevitable 
aceldent ; but | think, after the éecision of the Judicial 
Committee of the Privy Council in the ease of The 
VMarpesia, | ean no longer allow thes practice to pre- 
val.” 

In The Nepler (Law Rep., 2. Prob. Dir., 40), decided in 
I87), the Court reeogenized and enforeed the rule as it 
existed prior to the deeision of The Marpe Si, The faets 
were: a collision by a steamer, which had broken from her 
moorings, with a vessel at anchor. The defense was iInevi- 
table accident. Sir RoBpertT PHILLIMoRreE there said : 

“The owners of the Carbonaria bring their netion 
In this Court against the Aep/ler, and the only 
defense set up by the A@p/er is that the collision 
was occasioned by inevitable accident. /¢ és the 
duty of those who set up the defense to sustain it by 
adequate eridence, and, after listening to all the @sf%- 

Pree which has been produced before us, we are of 
opinion that the defense is not adequately made out.”’ 


If any doubt existed as to the rule prevailing in the 
Knelish Courts, it would seem to be set at rest by the very 
recent decision (June, 1886) of The Annot Lyle (Law Rep., 
11 7?. Y., 114), in which the Court of Appeal, composed of 
the Lorp CHANCELLOR, the Master or tHe RoLLS and 
Lord Justice Fry, held that, in an aetion founded upon a 
collision between a vessel at anchor and one in motion, the 
burden ot proof is Upon the owners ot the latter to prove 
that such collision was not oceasioned by any negligence 
on their part. The Court below (Burr, J.) had dis- 
missed the aetion, beeause it was not satisfied that there 
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had been negligence on the part of the defendants. The 
plaintiffs appealed. The Lorp CHANCELLOR, in delivering 
the judgment of the Court, said : 

‘‘In this case the Wenuphar was at anchor in the 
Downs when the collision, the subject of this action, 
occurred; no blame can therefore be attributed to her. 
Under these circumstances, the burden is on the 
defendants to discharge themselves from the ability 
which arises from the fact that the Amnot Lyle came 
into collision with and damaged ashipat anchor. The 
cause of the collision in such a case may be an inevit- 
able accident not arising from negligent navigation: 
but, unless the defendants can prove this, the law is 
clear, and they are liable for the damage caused by 
their ship. [advert to this point because, though the 
arguments addressed to the Court to-day were in regard 
to the conduct of the Annot Lyle, there are expres- 
sions in the judgment of the learned Judge which 
seem to indicate that the plaintiffs must prove that 
those on board the Annof Lyle were negligent, and 
that unless they do so the defendants are entitled to 
judgement. I donot think that this ean have been the 
intention of the learned Judge, but the expressions are 
somewhat unguarded in their form, and therefore it Is 
desirable that the Court should not allow any misap- 
prehension to exist in regard to this point.” 

This doctrine of presumption of negligence and burden 
of proof has also been extended to launches. Those who 
defend the case of a launch have the obligation and burden 
of proof cast upon them of showing that it took place 
under such circumstances as ought, with reasonable precau- 
tion on the other side, not to have brought such launch 
into collision (The Glengarry, Law Rep., 2 P. D., 235; 
The Andalusion Law Rep., 3 P. D., 182; The Cachapool, 
Law Rep., 7 P. D., 217; The George Roper, Law Rep., 8 
QE’. 2, TES}. 


It seems to result, therefore, that the rule in the English 
Courts is, that in a ease of collision, where the vessel 
collided with is either at anchor, or moored to her dock, or 
in stays, in other words, incapable of doing anything 


I | 


to either cause or avoid the eollision, and no blame for 
contributing to such eollision is attributed to such vessel, or 
When both vessels are in motion, and inevitable accident is 
the only defense set up—in any or either of such cases, the 
faet of collision establishes prima facie negligence on the 
part of the colliding vessel, and the burden of proof, justi- 
licatory or excusatory, is on such vessel. 


Point II. 


Similir doctrine has been repeatedly held in our courts. 
In The Louisiana (3 Wall., 164), a ease of collision 
| between the A’ushing, aground and incapable of motion, 
and the Lowisianag, whieh had drifted from her moorings, 
' Mr. Justice GrreR, speaking for this Court, said: 

~The collision being caused by the Lowisiandg drilt- 
ine from her moorings, she must be liable for the dam- 
aves consequent thereon, unless she can show affirma- 
tively that the drifting was the result of inevitable 
accident, or a o/s mayor which human skill and pre- 
erution and a proper display of nautical skill could not 


j have prevented.” 
In Zhe Granite State (3 Wall., 310), a ease of collision 
between a vessel moored at her wharf and a steamer, no 
facts showing stress of weather or e/s major appeared, 
and, therefore, this Court declined to consider wherein the 
steamer was not managed with proper skill, whether her 
lights were bright, or whether she should not have backed 


: her engines sooner, or other special eauses of necligence, 
saving (pe 314): 

‘All these Inquiries are superfluous where the colli- 
: sion was caused by a vessel having the power to move 
or stop at pleasure, ina channel of sufficient breadth, 
without any superior foree compelling her to the place 
of collision. The fact that in these circumstances the 
steamboat did collide with the barge is conclusive evi- 
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dence that she was not properly managed, and that she 
should be condemned to pay the damages caused by 
the eollision.”’ 

In The Syracuse (12 Wall., 167), a ease where the tow 
collided with a vessel at anchor, and the tow libelled her 
tug, Mr. Justice Davis, speaking for this Court, said: 

‘Tt is admitted in the argument and proved by the 
evidence that the eanal boat was not to blame, and the 
Inquiry, therefore, is, was the steamer”? {the towing 
vessel | ** equally without fault.” 

In The Clarita and Clara (23 Wadl/.. 13). Mr. Justiee 
CLIFFORD, speaking for this Court, said: 

‘“Areument to show that the collision occurred Is 
unnecessary, as the fact is admitted; and it is equally 
elear that the schooner was Iving at anchor, with the 
signal light displaved required by the act of Congress, 
and under those circumstances the rule is well settled 
that the burden of proof is upon the respondents to 
show either that the steam tue was without fault, or 
that the collision was occasioned by the fault of the 
schooner, or that it was the result of inevitable acei- 
dent.”’ 

In Vhe Vuichkstep (9 Wa/7.. 665), where the tow sued the 
tug for the damages she sustained by reason of the tug run- 
ning into her, this Court, after alluding to the fact that it 
did not appear that the tow by any conduet of hers in 
any way contributed to the accident, continued (p. 670): 

‘* Tt is well settled that eanal boats and barges in tow 
are considered as being under the control of the tug, 
and the latter is liable for this collision, unless she 
ean show it was not occasioned by her fault.”’ 

In The Belknap (2 Lowell, 285), a case of collision be- 
tween a lighter made fast to her doek and a_ ship being 
towed out by the Belknap from the same dock, the Court 
sald: 

‘Tt must be admitted to be the law of the United 
States, founded on what I suppose to be a true assump- 
tion of fact, that when a vessel is in tow of a tug and 
runs into another vessel whieh is in no fault, prima 
Jace the tug is responsible, whether the tow be so or 

not.” 
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In Amosheag Miry. Co. v. Steam erry Boat Sohn 
Adams (1 Cliff, 404), a ease of collision between a vessel 
at a wharf and a steamer, Mr. Justice Chirrorp ruled 
(p. 413) that: 

‘It is incumbent upon the libellants to show that 
their vessel was ina proper place, and that the colh- 
sion occurred. But after those facts are shown, L hold 
that the burden of proof is upon the respondents either 
to show that their vessel was without fault, or that the 
disaster was the result of fault on the part of the com- 
plaining party. Inevitable accident under sueh eir- 
cumstances cannot be presumed, especially when the 
occurrence was In the day time, but must be clearly 
proved by the party setting up that defense, unless 
the fact appears from the evidence introduced by the 
libellants to make out their ease.”’ 

In Sterling v. The Brig Jennie Cushman (3 Cliff., 636) 
the same Court held that the general rule is that where a 
vessel is at anchor in a proper place with no sails set, and 
another under sail collides with her and oecasions injury 
to her, the vessel in motion Is Hable. 

In The Scioto ( Davies’ Reps., 859) the Court said : 

‘\ Tt may be assumed as a general rule that, when a 
eollision takes place between a vessel under sail and 
one not under sail, the prima facie presumption is 
that the fault is impugnable to the vessel that is in 
motion. * * * Undoubtedly the rule must admit of 
exceptions, but the first presumption would place the 
blame on her beeause she has the power to change her 
course, and the vessel at anchor is stationary. The 
vessel under sail must therefore clear herself from the 
Imputiation by showing that every practicable effort 
was made to avoid the collision.”’ 

In The Julia M. Hallock (Sprague, 539) it was held that 
a schooner in getting under way, having run foul of a 
vessel at anchor, was prima fae/e lable for the collision. 

In The Bridgeport @W Blateh., 361) Judge WoonruFer, 
the then Cireuit Judge, ruled, in the ease of a collision by 
a steamboat with a vessel moored at her wharf, that the 
steamboat was presumptively Hable, and, unless she satis- 
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factorily established an excuse, she would be held in fault; 
adding : 

“While it is no doubt true that, in the absence of 
any proof other than the mere fact that one vessel col- 
lides with another, no presumption of fault arises 
against either vessel, it is also true that the cireum- 
stances may be such<6h proof of the situation of the 
injured vessel, the other is put to proof of due care, 
eaution and skill on her part.”’ | 

In The Delaware (20 Fed. Rep., 797) the present Circuit 
Judge of the Second Cireuit held that a boat in tow, being 
powerless to help herself and wholly under the control of 
the tue, if it is brought into collision, the occurrence pre- 
sents an inference of negligence on the part of the tug. 

It is proper, however, to add that, since this decision, the 
same learned Judge has followed the ruling of the case at 
bar in the B. B. Sawnders (23 Blateh., 378). 

In The Brady (24 Fed. Rep., 800) it was held in the 
District Court for the Eastern District of Pennsylvania that 
a vessel, running into the libellant lying at anchor, must 
repel a presumption of negligence or make good the Loss. 

To the same effect was the ruling in Guibert v. British 
Ship Bell (3 Hughes, 468, 470-471). 

In The Neaffie (1 Abb., U.S. Reps. 465) itappeared that 
the tug Weaffie had undertaken to tow a flat laden with hay. 
The flat was made fast to the tug, and, while being towed, 
eollided with another flat, which was made fast to a wharf, 
the result of the collision beine that the flat which was 
being towed sank. Mr. Justice Woops, then the Cireuit 
Judge, said: 

‘The naked fact that the flat of the libellants while 
in tow of the Neaffe did impinge upon the flat made 
fast to the wharf, and that in avery short time there- 
after she sank, raises the presumption of mismanage- 
ment and negligence on the part of .the captain of the 
steam tug. and fixes a lability for damages sustained 
upon her owners, unless &&e contrary proof is adduced, 
showing ordinary care and diligence.’’ | 

In The Charlotte Raab (Brown's Adm. Reps., 453) the 
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{ Court followed the ruling of Dr. Lusuinaron in The Sea 
| Nymph A Laush., 23), that if an injured vessel is shown to 
Iry have been in stays at the time of the collision, the burden 
Wa of proof is upon the colliding vessel to show that she was 
| i : not in fault. 

In Hall vy. Little (2 Flipp., 153) the Court reiterated the 


rule that, when a collision occurs between a vessel in motion 
| and a vessel or other thing at rest, the vessel in motion is 

prima facie at fault, and that when a thing is shown to be 
under the management of the defendant or his servants, and 

the accident is such that in the ordinary course of things 
{ does not happen if those who have the management use 
\ proper eare, it affords reasonable evidence, in the absence 
of explanation by the defendant, that the accident arose 


from want of care. 

In The Palmetto (A Bissell, 142) the Court again reiterated 
the rule, saying that, when a vessel navigating a river 
comes in collision with another properly moored at her 
wharf, the presumption is that the former is in fault, and 
that presumption must be overcome by satisfactory evi- 
dence, 

In The Fremont (3 SAW IE r, 571) it was held that, where 
a vessel breaks from her moorings and comes into collision 
with another vessel at anchor, the burden of proot is on 
the former to show e¢/s ma/sor or inevitable accident. 

See also Sproul v. Hemingway 14 Pich., 6 and 7) and 
Bill v. Snith (39 Conn., 211). 


Point III. 


The Common Law Courts have in aecident eases held sim- 
ilar doetrine, viz., that though, as a general rule, the burden 
lies on the plaintiff to show the negligence of the defendant 
eausing the aecident, yet well known exceptions are 
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engrafted thereon, 7. e., when res (psa loguitur, or where 
it is shown that the real cause of the accident may be the 
negligence of the defendant, and that, whether it is so or 
not is within his peculiar knowledge, and not within the 
knowledge of the plaintiff; and that in such latter cases 
the plaintiffs duty to give evidence of negligence is ful- 
filled by proving the circumstances, and thus raising a pre- 
sumption that, if the defendant does not choose to give 
an explanation, the real cause was the neeligence on his 
part. 

A few of the numerous eases will only be cited. 

In Sfohkes v. Saltonstall (13 Peters, (181) this Court held 
that, In an action against the owner of a stage coach for an 
injury sustained by one of the passengers by its upsetting, 
the fact that the stage was upset and the plaintii’s wife 
injured, was prima facie evidence that there was careless- 
ness, or negligence, or want of skill on the part of the 
driver, and threw upon the defendant the burden of prov- 
ing that the accident was not oceasioned by the driver's 
fault. This ease was cited with approval, and the doctrine 
reafiirmed in Railroad Co. v. Pollard (22 Wall., 341). 

In Zransportation Co. ve. Downer (AN Wall., 134) My. 
Justice FIELD, speaking for this Court, said : 

‘A presumption of negligence from the simple 
occurrence of an accident seldom arises, except where 
the aecident proceeds from an act of such a character 
that, when due eare is taken in its performance, no 
injury ordinarily ensues from it in similar eases, or 
where it is caused by the mismanagement or miscon- 
struction of a thing over which the defendant has 
immediate control, and for the management or econ- 
struction of which he is responsible.” 

In Rose v. S.& C. Transportation Co. (20 Blatch., 411) the 
Court held that negligence may be inferred from the fact 
of an explosion of a steam boiler ona vessel ; and the same 
doctrine was enunciated in JeWahon ve. Davidson, 12 
Minn., 357. 

In Mullen v. St. John (57 N. ¥., 567), where the plaintiff 
sued for injuries sustained by the falling of a house, it was 
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held that in the happening of such an aecident, in the 
absence of explanatory circumstances, negligence will be 
presumed, and the burden was upon the owner of the house 
of showing that he had used ordinary care, 

In Seybolt v. N. Y., L. BH. & W. RR. Co. (95 IX. £., 
562) the well-established doetrine that, in an action against 
a railroad company, prima facie negligence is sufficiently 
established by showing that the injury was the result of 
an accident which would not have ordinarily happened had 
the track and machinery been in proper condition and the 
latter operated with proper care, and that then the ons 
rested upon the defendant to prove that tire injury was 
eaused without its fault, was reaffirmed, and the prior cases 
in the same Court collated. 

In Feital v. Middlesex R.R. Co. A109 Mass... 398) it was 
held that, in an action against a street railway company for 
injuring a passenger, proof that the injury was caused by 
the cars running off the track ata place where the track 
and the ear were under the exclusive control of the 
defendants was sufficient to charge them with negligence, 
in the absence of any evidence that the aecident happened 
without their fault. The Court saying in conclusion (p. 
406): 

‘It is not incumbent on the plaintiff, after proving 
an accident which implies negligence, to go further 
and show what the particular negligence was, when 
from the circumstances it is not in his power to do so.”’ 

And similar doctrine was held in 7he Philadelphia and 
Reading R.R. Co. v. Anderson (94 Penna. Sé., 851); Lron 
R.R. Co. v. Mowry (386 Ohio St. 418); Pittsburg, Cinecin- 
nati and St. Louis R.R. Co. v. Williams (7A Ind.. 462), 
and Hagle Packet Co. v. De Fries (94 Lll., 598). 


The English authorities are to the same effect. The fol- 
lowing are afew of the leading ones : 

In ¢ ‘grpue v.The London and Brighton Ry.Co(5 Adolph. 
& Euis, 746), DENMAN, C. J., ruled that the plaintiff proved 
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a prima facie case of negligence against the defendants by 
showing that, when the aceident occurred, the train and 
railway were exclusively under their management. 

In Byrne v. Boadle (2 Hurtst. & Colt., 721) the Court held 
that, where the plaintiff was walking ina public street past 
the defendant’s shop, and a barrel of flour fell upon him 
from a window above the shop and injured him, that 
was sufficient prima facie evidence of negligence for the 
jury to cast onthe defendant the ows of proving that the 
accident was not caused by his negligence. 

In the well-known case of Scoflv. The London and St. 
Catharine & Dock Co. (3 Tlirtst. & Colt.. IYO) the Court reit- 
erated the rule that, where the thing is shown to be under 
the management of the defendant or his servant, and the 
accident is sueh that, in the ordinary course of things, does 
not happen if those who have the management use proper 
care, it affords reasonable evidence, in the absence of ex- 
planation by the defendant, that the accident arose from 
want of care. 

See also Bridges v. North London Ry. Co. (Law Rep., 6 
VY. B., 3877, especially per CHANNEL, B., at p. 391) and Avear- 
neyv. The London, Brighton, &e., R.R. Co. (Law Rep., 6 
OY. B..759). 

] Wharton on Ewelencee, § 362, thus stated the rule: 
‘“Whena person, who contracts to perform a par- 
ticular duty to another person or thing, is sued for neg- 
ligent injury to apy such person or thing, then the 
plaintiff need only prove the injury, and the burden is 
on the defendant to excuse himself by the proof of the 
exercise of due diligence.”’ 

Again, it is a well established exception to the rule that 
the burden of proof is on the party who substantially 
alleges the affirmative, that, where the subject matter ofthe 
allegation hes peculiarly within the knowledge of one of the 
parties, that party must prove it, whether it be of an affirma- 
tive or negative character, and even though there be a pre- 
sumption of law in his favor (1 Tazlor on Hvidence, $347). 
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Point IV. 


The Centennial was as helpless as a vessel at anchor, or 
moored to her wharf, or in stays. She was lashed to the 
side of the Dayton, and therefore, while in motion as to 
others, was an inert, helpless object so fur as the Dayton 
was concerned, She had no steering capacity, and her only 
motive power was that furnished by the Dayfon. The 
Dayton contracted to tow her, and, while so engaged in 
that duty—-which imposed on her reasonable skill and care 
in the exercise of everything relating to the work until it 
was accomplished (7he Syracuse, 12 Wall., 171; The Mar- 
garet, 94 U.S. A97), a collision took plaee, resulting in 
the loss of the Cenfennial. Such collision oceurred in the 
dark, and the causes leading thereto were peculiarly within 
the knowledge of the officers and crew of the Dayfon, and 
not within the knowledge of those on board of the Cenfen- 
nia/, on Whom no duty of navigation or watchfulness was, 
under their peculiar situation, imposed. 

No act causing or contributing to the collision is.attrib- 
uted to the Centennial. | 

Applying to these faets the principles to be deduced from 
the cases above cited, it would seem to follow that a prima 
Jacie case of negligence was made against the Davyfon, 
because, first, res (psa loguitiur, and second, the failure of 
her officers and crew to show the causes of a collision, whieh 
might or might not have happened by reason of their neg- 
ligence, and the truth of whieh causes were peculiarly 
within their own knowledge. 

It is, therefore, respectfully submitted that the learned 
Court below erred when it ruled (Record, fol. 68): 

“As respects the Dayfon, no prima facie case of 
negligence on her part is shown by her answer. The 
fact that the eollision oecurred while the Cenfennial 
was under the control and direction of the Dayton, and 
had no propelling nor steering power of her own, is not 
prima facie evidence of negligence in the Parton.” 

And it would seem, therefore, that the decree, in so far as 
it dismisses the libel as against the Dayton, is erroneous. 
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Point V. 


As to the James Bowen. 

It is true that the presumption of negligence cannot be 
invoked against her. But assuming for the sake of argu- 
ment (though not conceding) that the pleadings do not 
show a prima facie case of negligence on her part—as to 
which see the Brief of Mr. MeCarthy—considerations, other 
than those affecting the Dayton alone, would seem to be 
controlling and should lead to the reversal of the decree as 
to the Bowen. 

Briefly stated, they are these: 

A tow has been lost by a collision between two tugs. 
The tow libels both tugs. The Admiralty has always 
favored a procedure which avoids a multiplicity of suits. 
The exhaustive judgment of the District Judge for the 
Southern District of New York in The Hudson V5 Fed. 
fep., 162) clearly showed that the proper rule in the 
Admiralty was that, where several vessels are alleged to 
be in fault in causing a collision, by which the property 
of a third person is Injured, In a libel by the latter to 
recover his damages. all the vessels in fault ought to be 
proceeded against as defendants in order to avoid a multi- 
plicity of suits, and to enable the damages to be justly appor- 
tioned according to the law of the Admiralty; and that, 
if such suit be brought against one of the offenders alone. 
it was within the power of the Admiralty, upon the petition 
of the vessel sued, to cause the other vessel to be broueht 
in, so as to make the latter answer for its share of the dam- 
age, Which, in case both vessels were found to be in fault. 
would be decreed in a manner in consonance with the doe- 
trine laid down in 7’%e Alabama and Gamecock (92 UN. 
695). 

To prevent any doubt as to the existence of such inherent 
power, and to define the practice in that regard, this Court 
enacted, at the October Term, 1882, the Fifty-ninth Admi- 
ralty Rule. 


s 
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Since that time such rule has been practically enforced 
in a case similar to the one at bar, 7. e., where a canal boat, 
lashed to the side of one tue, was sunk as the result of a 
collision between her tug and another tug. The canal boat 
proceeded only against the tug which was nof towing her, 
and the Court directed that the other tug be brought in 
under the 59th Rule (7he Websfler, 22 Fed. Rep., 171). 

To resume: If the libellant had proceeded against the 
Dayton alone, a prima facie case of negligence would, 
if the views contained in the foregoing points be correct, 
have been established. The Dayton by her answer would, 
as she has done, have exculpated herself and inculpated 
the Bowen, and therenpon would have caused the Boren 
to have been brought in to determine the issue between 
them. The Bowen, when brought in, would have answered 
just as she has done, that she was blameless, and the 
Dayton alone guilty. With this issue, the libellant would 
have no coneern. It certainly can make no difference 
and impose greater burden as to the necessity of proof 
on the part of the libellant if, in the first Instance, he 
adopts the practice of proceeding against both—a practice 
favored by the Admiralty, as has been stated-—for the 
Whole subject of the collision is thereby determined in 
one suit, and in which, no blame being attached by either 
tue to the tow, the libellant is absolutely entitled to a 
decree—whether, however, against the Mayfon alone, or 
the Bowen alone, or against both tugs conjointly, is depend- 
ent upon the result of the issues made by the answers of 
the two tues as between themselves, and with which the 
libellant has no concern. 

Such would seem to be the proper rule to have been 
enforced by the Court below, and, therefore, the decree as 
to the Bowen should also be reversed. 

If this be not the proper rule, then a tow must at its 
peril choose whieh of the two tugs it will libel, and, if it 
proceeds against one alone, the unfortunate result might 
follow, that it might be defeated in such suit on the ground 
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that the other tug was liable, and then having pursued the 
other, the same Court might decide that the latter was not 
hable, but the former was. 

This was the actual result in the case of The Sleam-Tug 
Enterprise v. The Steamer Napoteon (8 Wall, Jr., 58), and 
which caused Mr. Justice GRIER to use the following quaint 
language: 

** The libellant, who has lost his iron without any 
fault of his own, and who should have had nothing to 
stake in the game, has been compelled to play the cards 
of both parties in succession, and has lost the second 
game with what was the winning hand inthe first. The 
ase Is Obviously peculiar.” 


Point VI. 


In conclusion, the undersigned ventures to suggest the 
following to be the true rule: A vessel, without propelling 
or steering power, lashed to the side of a tug, is sunkas the 
result of a collision between such tug and another one. In 
a libel filed by the tow against both tugs, to which answers 
are interposed, in neither of which is negligence causing or 
contributing to the collision attributed to the tow, and by 
which each tug seeks to exculpate itself and ineulpate the 
other, a prima facie case of negligence arises, without the 
necessity of proving the specific acts of negligence by either 
or both tugs; and that the decree to be entered in favor of 
the libellant, either against one tug alone, or against both, 
is dependent entirely upon the nature of the evidence 
which it is incumbent upon the tugs to produce in order to 
determine, as between themselves, the issues so made by 
them by their respective answers. 
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Point VII. 


The deeree of the Court below should be reversed. and a 
decree directed to be entered in favor of the libellant. 


CHARLES M. DA COSTA, 
For Appellant. 
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Facts. 


This is an appeal by the libellant from a decree 
of the Cireuit Court of the United States, for the 
Southern District of New York, in’ the Second 
Circuit, aflirming a decree of the District Court 
for said district dismissing the libel, with costs. 

In the District Court the case was submitted on 
the pleadings. The libellant claimed that the bur- 
den of proof was either on the claimant of the 
James Bowen or on the claimant of the L. P. 
Dayton, and refused to putin any testimony in 
his own behalf. The learned District Judge held 
that the libellant must produce evidence of fault 
on the part of the tugs before he could require 
either of them to disprove negligence (Record, orig. 


the libellant stated that he intended to have the 
ease heard in said Court, ‘Son the pleadings in the 
District Court and on other proofs and testimony,” 
(Record, page 86); but he declined to introduce 
any testimony in that Court and again rested his 
ease on the pleadings only, and the libel was 


pages 28, 29). In his appeal to the Cireuit Court 


again dismissed. 

The material facets admitted and established by 
the libel and the answer of the claimant of the L. 
P. Dayton, found by the Cirenit Judge as be- 
tween the libellant and claimant of said steam tug, 
(Record, pages 55-57), are as follows: ‘On the 
14th of February, 1879, the boat Centennial, of 
the burden of about 800 tons, and of which = the 
libellant was master, was taken in tow by the 
steam tug L. P. Dayton at the pier foot of 59th | 
street, New York, to be towed to the Erie Basin, | 
at about half past 50 clock p. Me. The said boat j 
was loaded with a cargo of wheat. When the ; 
Dayton left 59th street pier she had in tow four , | 
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boats, two on each side. The Centennial was the 
inside starboard boat—that is, the one lashed to 
the starboard side of the Dayton. She was 103 feet 
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in length and her-bow projected some 20 feet beyond 
the bow of the Dayton. The evening was clear 
and starlit and the tide ebb. The Dayton landed ' 
one of the boats which had been on her port side 
at the Kagle pier, Hoboken. and thereafter pursued 
her course with the remaining three boats. When | 
about opposite ora short distance above Pier 1, Y 
North river, and about 800 yards from the piers 
on the New York shore, the Centennial was) run 
into by the scow Number Four, which was then in 
tow of the steam tug James Bowen, and received 
such injuries that she sank with her cargo. ‘The fo 
Number Four was lashed to the port side of the { 
Bowen, and the two were proceeding from a point 
in the Kast riverto the Long dock, Jersey City. f 
At the time of the collision the Bowen was on a i 
course opposite, or nearly opposite, the course f 
} 


LO aby, 
Pa a 


Sx ok. 
ae, ne 
. ae i te L a : . = 
iti ce ne eee 


ee 


ae 


wv 


then being taken by the Daytonand her tow. The 
Centennial was under the control and subject to 
the direction of the Dayton, having neither pro- 
pelling nor steaming power of her own.”’ 


POINTS. 
I. 


The onus is upon the libellant to show negligence 
as against the L. P. Dayton, either presumptively 
or by direct proof. 


|. This would be true, even if the libellant based 

his claim on a towage contract made for a valuable 
consideration. ‘The owner of a towboat performing 
towage service is not a common carrier, nor even a 
bailee of the tow; he is only bound to reasonable 
skill and eare. 

Transportation Line agst. Hope, 95 

U.8., 297-299. 
The Margaret, 94 U. S., 494-497. 
The Webb, 14 Wall., 401-414. 


The burden is always upon him who alleges the 
breach of such a contract to show that there has 
been negligence or unskillfulness, to his injury, in 
its performance. 

The Webb, 14 Wall., 406-414. 
The Brazos, 14 Blatchf., 446. 


2. But the gist of the claim here, as well against 
the Dayton as against the other vessels, is negli- 
gence. 

The libellant charges that through the careless- 
ness of the persons in charge of the L. P. Dayton, 
and of the James Bowen and the scow, the said 
tows were not kept clear v- ach other, though 
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there was ample space of water in which to have 
done so, but were so negligently handled that the 
float or scow aforesaid bore right down, ete. (Ree- 
ord, p. 3.) 

Specific acts of negligence are alleged against the 
Dayton, as well as against the Bowen, to wit : that 
neither observed the signals of the other; that 
neither made use of the proper signals In time; 
that neither was provided with a suitable or com- 
petent watch (p. 4). 

And the libellant concludes with a sweeping gen- 
eral charge of negligence ‘‘ against both said tugs 
and requires them to make definite answer of the 
facts pertinent to the collision, which will clearly 
show either that both were equally to blame or to 
blame in an unequal degree, though neither entirely 
free from blame.’ (/d.) 

Itis true, that it is alleged and admitted that Ii- 
bellant’s boat was taken in tow by the L. P. Day- 
ton, to be towed to the Erie Basin (pp. 2 and 23), 
but it is not alleged that the tug was given or 
promised any consideration for the service, and,as 
the libellant has chosen to rest his case exclusively 
on the pleadings, it must be assumed that the ser- 
vice was gratuitous on our part. 

Indeed, in all cases of this character, the claim 
is essentially for a tort,even if a contract is alleged 
as matter of inducement. 

The Brooklyn, 2 Benedict, 547-551. 

The F. G. Fowler,2l Blatehf., 410,414. 

The M. Vaudereook, 24 Fed. Rep., 
g~-~ 472, 476. 
“f Le Zr, wo. C#t3- pu 

The tug is liable to the tow for a disaster of this 
kind, to the same extent as she would have been tu 
athird and strange vessel injured by her negli- 
cence, and to no greater degree. 

The Brooklyn, 2 Benedict, 547. 
The Deer, 4 Benedict, 352-355. 


In order to prevail in a libel for damages result- 
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ing from alleged negligence, the libellant must do 
more than show or establish that his own vessel 
was free from blame. He must further show that 
the loss was occasioned by the fault of those in 
charge of the other vessel which he seeks to make 
responsible. 


The New Champion, Abb. Adm., 202. 
The Wm. Young, Olcott, 38. 

The Neptune, Olc., 483, 493. 

The Breeze, 6 Ben., 14. 

The Columbus, Abb. Adm., 384. 
The Summit, 2 Curt. C. C., 150. 
Vhe Eri, 3 Cliff., 456, 460. 

The Kallisto, 2 Hughes, 128. 

The Ligo, 2 Hagg. Adm., 356, 360. 
The Bolina, 3 Notes of Cases, 209. 
f, f - off 
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Indeed, it is now held in England that the burden 
of proof is not on the claimant, even when he sets 
up matter strictly in justification, or by way of 
excuse, untila prima facie case of negligence is 
shown. 
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‘The Marpesia, L. R., 4 P. C., 212. 
The Abraham, 2 Asp N.S., 34. 
The Benmore, L. R., 4 Adm., 132. 
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II. 


| On the pleadings no negligence on the part of 
the L. P. Dayton is admitted or shown, and there 
is nothing to shift the burden of proof to that 
tug. 


1. The mere fact that the collision occurred with- 
out fault of the lbellant, while his boat was in 
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that this tug was in fault. 
The Webb., 14-Wall., 406, 414. 
The Brazos, 14 Blatehf., 446. 
The W. E. Gladwish, 17 Blatehf., 77 
82 (Waite, Ch. J.). 
The B. B. Saunders, 28° Blatechf., 378 
383, 554. 


? 


[t remains uncertain whether the collision was 
the result of negligence on our part alone or on the 
part of those in charge of the James Bowen, or 


whether the negligence of both contributed to the’ 


disaster, as is alleged by libellant. 

As already stated the tow boat is not bailee of 
the barge. (See authorities cited supra, I., 1.) 

Under the circumstances of the present case it 
has been held that the tug is responsible for the 
navigation of both tug and tow with respect to 
other vessels. But this doesnot mean that the tug 
‘insures the tow against dimage. If the latter al- 
leges negligence on the part of the tug she must 
prove it, just as a third party must. 


2. There is ho prestinption against one tug 
rather than against the other, from the admitted 
facts that the evening was elear and starlit, and 
that there was ample space of water in) which the 
tows could have been kept clear of each other. 

This may perhaps show that the collision was 
the result of negligence somewhere ; but which of 
the two tugs was in fault is still to be proved. 

3. ‘Lhe admission in the answer of the L. P. Day- 
ton, that at the time of the collision the Bowen was 
on a course ** opposite or nearly Opposite to the 
course then being taken by the L. P. Dayton and 
her tow”? (p. 24), is not an admission that the two 
tugs were ‘‘meeting end on, or nearly end on, so 

ws to involve the risk of collision,’’ and require the 
Dayton to port her helm under Rule 18. 
‘Two vessels may be sailing on opposite courses, 


charge of our tug, does not raise any presumption 
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buf not on the same line, and therefore not 
meeting end on, or nearly end on. Courses 
directly opposite may be separated by the 
whole width of the stream. This admission is to 
be taken in connection with the allegation of the 
answer, that ‘‘the two tugs were approaching in 
such a way that the proper course was for eaeh to 
pass on the starboard side of the other’? (p. 25). 
So construed, it is evident on these pleadings that 
the two tugs with their respective tows 
were proceeding on courses parallel, or nearly 
parallel, in opposite directions, each having 
the other on its starboard side. (See ‘* second 
situation °*’ in diagrams annexed to the Pilot 
Rules). If both had kept their courses” a 
disaster would have been avoided. To port the 
helm, as required in a case within Rule 18, would 
have brought them immediately into collision, and 
the libellant himself alleges that such was the re- 
sult of that manceuvre when attempted by the 
Bowen (see Libel, at p. 4). 
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It is plain, that if this were a libel against the 
Dayton alone, for so mismanaging her tow as to 
bring about the collision, the libellant could not 
establish his case under these pleadings without 
introducing some evidence of negligence on the 
part of the Dayton. 

Hlow then is his case helped by alleging negli- 
gence against the Bowen also, and by joining her 
in the libel ¢ 

True, we allege on behalf of the Dayton that the 
Bowen was negligent, and she on her side charges 
that there was negligence on the part of the Day- 
ton ; but the issue is not between the two tugs; it 
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is tendered to both by the libeHant. There is one 
issue between him and the claimant of the Dayton 
and another issue between him and the claimant of 
the Bowen, but no issne at all between the Dayton 
and the Bowen. Both are equally defendants, not 
claiming anything against each other, but each al- 
leging as a defence to the libellant’s claim, that 
the libellant’s only remedy is against the other 
tug. 

The Dayton is summoned into Court by the li- 
bellant, not by the Bowen. It is for the libellant 
to show that he rightfully asks her condemnation ; 
nor can he throw that burden on the Bowen by 
asking that she also be condemned. 

A novel sort of interpleader has been attempted 
here, in which the complainant, instead of disclaim- 
ing anv interest, as in ordinary cases, asserts 4 
right against both defendants, and then calls on 
them to litigate kis right between themselves, 
while he stands quietly by to reap the fruits of 
victory, to which side soever it may fall. 


IV. 


The decision below imposed no undue hardship 
on the libellant. 

In every suit the actor takes the risk of estab- 
lishing his charges by proof, if denied.  In_ this 
case it is expressly alleged in the libel that the 
libellant and his son were both aboard the barge (p. 
4), so that there would appear to be no lack of wit- 
nesses. The libellant alleges as to the circum- 
stances of the collision that *‘ he is informed and 
believes the truth to be as follows;’’ if this be 
true, his informant or informants, when put upon 
the stand would have made out the libellant’s case. 
But it is sufficient to say that the defendant is never 


required to establish his defence until the plaint- 
iffs’ case against him is made out, at least prima 
JSacie. 


V. 


The decree of the Circuit Court dismissing the 
libel as to the Dayton should be affirmed, with 
costs. 


CARPENTER & MOSHER, 
Proctors for Claimant of L. P. Dayton. 


JAMES E. CARPENTER, 
JOSEPH EF. MosHER, 
Advocates. 
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Appeal from the Circuit Court of the United States 
for the Southern District of New-York. 


BRIEF FOR CLAIMANTS, DANIEL SHEA 
AND HUGH J. JEWETT, RECEIVER. 


WM. D. SHIPMAN, Advocate. 


STATEMENT. 


F On the 14th of February, 1879, between six and seven 
o’ clock, P. M., a collision occurred between the barge ‘‘ Cen- 
tennial’’? and the scow or float ‘* No. 4,’’ off Pier 1, in the 
North River, about 300 yards from the New-York shore. 
The barge formed part of the tow of the ‘*‘ Dayton,” and the 
My scow was being towed by the ‘*‘ Bowen.’ The ‘‘ Dayton” 
de had left the pier at the foot of 59th Street, New-York, with 
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four boats in tow, but had dropped one at Hoboken, and 
was bound with the other three, of which the ‘‘Centennial ”’ 
was one, from the latter place to the Erie Basin, near the 
Atlantie Docks, Brooklyn. The ‘‘Bowen’’ had left Wil- 
liamsburgh with the scow ‘‘No. 4”? in tow, lashed to her 
port side, and bound for Long Dock, Pavonia. The ‘‘ Cen- 
tennial’’ was lashed to the starboard side of the ‘‘ Dayton,” 
with another boat outside of her, and being of considerable 
length, she projected about twenty feet beyond the bow of 
the **‘ Dayton.’ The float or scow ‘*‘ No. 4”? was also a long 
boat, and projected some distance beyond the bow of the 
‘*Bowen.” This position of the ‘*Centennial’’ and the scow 
‘“No. 4,” with reference to their respective tugs, explains 
how the collision came to take place between them, while 
neither of the tugs nor the other two boats which the ‘* Day- 
ton’’ had in tow came in contact. The ‘‘ Centennial,’’ with 
her cargo of wheat, was sunk by the collision. 

The libel charges that the collision occurred through the 
several fault and negligence of the ‘‘Bowen’’ and the 
‘* Dayton,” but though the scow was embraced in the libel, 
there is no allegation of negligence against her, and though 
she had answered, it was conceded on the argument in the 
District Court below, (Record, p. 16,) that the libel was to 
be dismissed as to her. 

The ‘*‘ Bowen” and the ‘‘ Dayton’’ both answered sever- 
ally, each denying negligence on its part. No evidence was 
taken by either party, but the libellant brought the case to 
hearing on the pleadings alone. After argument the District 
Court dismissed the libel, and the libellant appealed to the 
Circuit Court. The Circuit Court affirmed the decree of the 
District Court, and the libellant has appealed to this Court. 
The opinion of the District Court is to be found in the Re- 
cord, (pp. 16-18,) and that of the Circuit Court, (pp. 33-87.) 
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POINTS. 


I. 


There is no occasion to discuss the circumstances of this 
collision, for they are not before the Court in any form in 
which the Court can adjudicate upon them. Indeed, there 
are no material facts in the record which are undisputed, 
beyond the naked one that a collision took place, by which 
the ‘**Centennial’? was sunk. Whether the collision was 
through the fault of any one, or if so, who committed the 
fault, nowhere appears in the case, either by admission or 
proof. It is true that the libellant alleges that both the 
‘*Bowen’”’ and the ** Dayton’? were guilty of negligence, 
but allegations are not proof, unless supplemented by ad- 
mission. In this case the allegations of negligence are spe- 
cifically and circumstantially denied by the answers of both 
the ‘*‘ Bowen’’ and the ** Dayton.’? But, as I appear for the 
‘* Bowen” and the scow ‘* No. 4” only, I shall confine my 
observations to their position in the record. 


If. 


It will appear, by the opinion of the District Court, that 
it was conceded below that no case was made against the 
scow, and she may, therefore, be left out of the case, so far 
as the question to be determined by this Court is concerned. 


iii. 


With the allegations of negligence made by the libellant 
in his libel against the ‘‘ Dayton,’’ the ‘*‘ Bowen”’ has nothing 
to do, as she cannot be held responsible therefor, even if they 
have been proved. 


iv. 


As to the allegation of negligence made in the libel 


4 


against the ‘‘ Bowen,” they are every one specifically and 
fully denied by the answer of the latter. They are, there- 
fore, simply null and of no effect in the absence of proof. 


Vv. 


Of course the allegations of negligence charged by the 
answer of the ‘‘ Dayton”’ against the ‘‘ Bowen”’ do not supply 


« 
) 


the place of proof on the part of the libellant, nor lend him 
any aid as against the ‘‘ Bowen.’ These allegations are 
addressed by the ‘‘ Dayton’s’’ answer to the allegations 
of the libel as excusatory averments upon which the ‘‘ Day- 
ton’’ rests her defence. They are in direct conflict with the 
defence set up by the ‘‘ Bowen,’’ and can avail nothing as 
against the latter in the absence of proof. Of course they 
cannot be invoked by the libellant as proof of his allegations 


against the ‘‘ Bowen.” 


VI. 


The suggestion of the libellant’s advocate in the Court below, 
that the ‘‘ Bowen’s’’ answer admits a violation of the 18th 
rule, ‘‘meeting end on, or nearly end on, so as to involve risk 
of collision,’’ is without foundation. The rule fo port, when 
steamers are approaching each other from opposite directions, 
is not an absolute and rigid one. Under some circumstances 
following it by one steamer, may be not only inexpedient 
and dangerous, but even destructive. Besides, none of the 
allegations of the ‘‘ Bowen’s”’ answer avers or admits that 
these vessels were meeting end on, or nearly end on, so as to 
involve risk of collision; on the contrary, the position and 
apparent course of both, as set forth in the answer of the 
‘* Bowen,” show that they were not within the rule. She 
cannot be brought within the rule, therefore, except by 
proof. So far from admitting that she was violating any 
rule of navigation or prudence, her answer denies and repels 
the charge. This point is thoroughly disposed of, in the 
opinion of his honor, Judge Choate. 


* 
Pe amgt 4 


’ 
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Vit. 


‘ 
' The fact that the ‘‘ Centennial’? was a barge lashed to the 
side of the ‘‘Dayton,’”’ and, therefore, had no propelling or 
steering power of her own, is irrelevant, so far as the 
‘*Bowen” is concerned. She was under way, moving 
through the water on her voyage, and she stands in the same 
relation to the ‘‘ Bowen” in this case as if she had been the 
tug, and had been at the time towing the ‘‘ Dayton.”’ If the 
e guiding power of the mass, of which the ‘‘Centennial’”’ 
voluntarily formed a part, was at fault, that is a matter for 
her to settle with that guiding power which was her agent 
4. and had her in its control. 
The case, therefore, in the record is, so far as the ‘*‘ Bowen ”’ 
is concerned, a charge of negligence or fault made by the 
~ ‘*Centennial’’ against her, which is met at all points by the 
denials of her answer. There being no proof at all, it fol- 
lows that the libel was properly dismissed as to the ‘* Bowen.”’ 


It should be dismissed here, with costs. 

ap 

oo VIII. 

| Though, probably, quite unnecessary, I submit a few words 
in reply tothe elaborate briefs filed on behalf of the appellant. 

q° These briefs assume that the barge of the appellant, she 

having been lashed to and propelled by the ‘*‘ Dayton,’’ was 
in the same sta/us as she would have been had she been at 
anchor, or fastened to a dock. Starting from this assump- 

t tion, they seek to apply the same rules of duty and liability 
that would have been applicable in case she had been run 
into while quietly lying at anchor or moored at a wharf. 

1° Whether this assumption is justified so far as the relation of 

ze the barge ‘‘ Centennial ’’ to the tug which had her in tow 

i is concerned, I do not stop to consider; but as to the rela- 
tion of this barge to the ‘‘ Bowen,’’ it is, clearly, wholly 
unwarranted. The ‘‘ Centennial’? was moving through the 
water, on her voyage, and it is quite immaterial, so far as 

th the ‘‘ Bowen ’’ is concerned, whether she was alone and pro- 

e. 
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pelled by her own motive power, and navigated by her own 
crew, or was propelled by the motive power of the ‘** Day- 
ton,’’ to which she had voluntarily fastened herself, and by 
whose pilot she was being controlled in her movements. 
As between the ‘*‘ Centennial ”? and the ‘‘ Bowen,”’ the mov- 
ing mass of which the former formed a part, was one vessel 
moving through the water, and to which the ordinary rules 
of navigation apply in determining the merits of the contro- 
versy arising out of the collision of this compound moving 
mass with the ‘‘ Bowen.”? There is no pretence that the 
‘‘ Dayton,’ the dominant force by which she herself and the 
‘* Centennial ’> were propelled, was in any way disabled or 
nor under the perfect control of her pilot. 

It is quite obvious, therefore, that the same rules, and 
those only, are to be applhed to this controversy as would 
have been applied had the respective tugs been proceeding 
alone, and a collision had taken place between them. 

Now, it is sufficient for me to say that the answer of the 
‘¢Bowen’’ explicitly denies all wrong or negligence on her 
part. And the answer contains no admission, express or 
implied, which in any way weakens the force of its denials. 
It is, therefore, at least so far as the ‘*‘ Bowen”’ is concerned, 
a bald case of alieged wrong charged by the libellant, and 
explicitly denied by the claimant. It is a case, therefore, in 
which the Court cannot move a step towards judgment for 
the libellant without proof in support of his allegations, and 
no proof was offered. 

This is substantially the view taken by the District Judge, 
and more explicitly and elaborately set forth in the opinion 
of Mr. Justice Blatchford in the Circuit Court. 

It is quite unnecessary, therefore, to discuss the authori- 
ties which have been so industriously gathered and set forth 
in the briefs filed by the appellant, as they can have no appli- 
cation to the case as presented by the record, so far as the 
‘* Bowen”’ is concerned. The decree by the Circuit Court in 
her favor should therefore be affirmed, with costs. 

Wm. D. SHIPMAN, 
for the ** Bowen.’’ 
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E.G. MERIWETHER Vs. JUDGE OF MUHLENBERG COUNTY COURT, KY. | 
| Assignment of Lirrors. 
Circuit Court of the United States for the District of Kentucky. 


i. G. MerIweruHer, Plaintiff. 
Us. 


THe JUDGE OF THE MUHLENBURGH County Court, Defendant. 


The plaintiff assigns the following errors herein : 

Ist. The court erred in sustaining defendant’s demurrer to the 
original petition. 

2d. ‘Phe court erred in not granting the mandamus praved for by 

pl: tintiff on sian original petition, and in overruling plaintiff’s mo- 
tion theref 

ord, The. court erred in sustaining defendant's demurrer to the 
amended pre tition. 

tth. The court erred in refusing the mandamus prayed for in the 
asia and amended petition. , 

th. Phe court erred in dismissing plaintiff's petition. 

Oth. The court erred in giving Judgement for costs against plaintiff, 

W. O. DODD, 
Counsel for Platntiff 


UNITED STATES OF AMERICA, | 
. ° . y > See. 
District Of le ntucky, } , 


To the Judge of the Muhlenburgh County Court, in the State of Ken- 
tucky, Greeting : 
you are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be held at Washington on the 
Sth day of October next, pursuant to a writ of error filed in the 
clerk’s office of the cireuit court of the United States for the said dis- 
trict of Kentucky, wherein E.G. Meriwether is plaintiff and vou are 
defendant in error, to’ show cause, if any there be, why the judg- 
ment im said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf, 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of July,in_ the 
ear of our Lord 1885, and of our Independence the 108th. 
[Seal 6th Cireuit Court, Ky. Dis. U.S. of America. ] 


JNO. W. BARR, Judge. 


5 C.C. MeDonald is appointed a special bailiff to execute 
this cltation. 
Sept 24th, 1885. 
A. J. AUXIER, 
US. Marshal. id 
Executed this citation | y delivering a copy thereof to John H. yt 
Morton, who is the yur dee of the Muhlenbureh county court, in the 
State of hent ucky 


“p>"".) 


——» )» { 2 


EK. G. MERIWETHER VS. 


Done in Muhtlenbureh county, at Greenville, this 27th day of Sept: 


ISS3 
CC. MctONALD. 
is} ; / [3 ( / ( j ? 
For A. J. AUXIER, U.S. 
The foregoing return subscribed & sworn to before me by ©. | 


VieDonald, the special Dsilliff, who 1S wel- KHOWh to me, this 2eth 


day Sept’r. ISS5. 


M. J. ROARK, 


[J . (lonrnerssiomer. Dist. of ie vtauel t/ 


Marshal’s tees: 


Iex. eltation as above Le Ss? OO | 
135 miles to Greenville. to ex. S 10 | 


S10 GO 


4 Uixirep STATES OF AMERICA. } , 
3 . . - ae. ‘ 

Listrict ai IKventuchy, j ! 4 

| 

The President of the United States of America to the judges of the 1 

eireult eourt ot the United States fo. the lLentucky district.  S 
Greeting : i 
} 


Because in the record and proceedings and also in the rendition 


4 
of the judment of a plea which is in the said cireuit court before 3 i 
you between E. G. Meriwether, plaintiff, and The Judge of the Muh- ” i 
lenburgh County Court, State of Kentucky, defendants, a manifest 5 
error hath happened, to the great damage of the said I. G. Meri- if mn 
wether, as by her complaint appears, and it being fit that the error. ‘ 
if any there hath been, should be duly corrected, and full and speedy 
justice done to the party aforesaid in this behalf, you are hereby 
commanded, 1 judgment be therein given, that then, under vou | | 
seal, distinctly and openly, you send the records and proceedings ] 


aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that vou have the 
same at the citv of Washington on the first day of the next October 
term in the said Supreme Court to be then and there held, that, the 
reeord and proceedings being Inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of : 
right and aceordinge to the law and custom of the United States | 
should be done. ; 4 

Witness the Honorable M. R. Waite, Chief Justice of the Supreme ~ 
Court of the United States, and the seal of said cireuit court, at 1 be 

( 


a 


Louisville, in said district, this 12th day of July, A. D. 1883, and of 
the Independence of the United States the 108th. 
[Seal 6th Cireuit Court, Ky. Dis. U.S. of America. ] 
SAM’L B. CRAIL., 

; ELC. 4. 2 | | 

By HENRY F. CASSIN, D. C. | 
Allowed by— od i 
JNO. W. BARR, Judge. 


ww 


COUNTY COURT, STATE OF KY. 


im [Mndorsed:] 4738. I. G. Meriwether vs. Judge Muhlenburg 
County Court. Writ of error Filed July 17th. 1SS¢ 


f aption. 


Lb roceeaings of the cirreutt court oj the { nited States for the district 
of Hentucky, at a regular term of said court begun and held at 
the city of Louisville on Monday, February 19th, A. D. 1883 


Present: Phe Ton. lg W. Barr, judge of the United States for 
the District of Kentuel 
E.G. Meriwetrier, Plaintitf, 
i = Tie Jonae or roe MUuHLENBURGH Country Court, Defendant 


Le if remembered thisit hye retotore. LO Wit. ()}) the: ~2 Eth 7 iV OF Jan 
‘ ary. ISS]. came the plaintiff iL bv W.O. & J. L. Dodd and IL CC 
Mindell, his attorneys.and filed his petition a 


defendant. whieh is as follows: 


oninst the above-named 


— . 


) —— 
3 Petition 


a fs ' Cyreuit Court of the United States for the District of Kentucky 
i } 
+" ' — oben —— Oi eFes 
I. G@. Merniweruer, PI ff. 
‘ ee 
{ t MP 
4 pms 
‘ Cie JUDGE OF MUHLENBURG County Court, Dt’d't 
i eS: 7 lnitiii SAWS That hie Isa eltizen of the state ol lennesse 
4 ; : > } 
d that on the ZIst day of February, IS76. he recov 
' H ‘i . ’ + | — . 14 : . : t ; | " + . } VIuihl 1 Ags 
i : JuUCdoMIeNt TM thas court agGallist the county ol Uthielhbure 
1 + | we, ¢ + ty P + 1 = a me 45 , Pe aes ; 
Py Ih (Hie wescale Ot Lentucky, a muni pal corporation of Lile Salad 
: , ‘ ; , } 74 . ,* = , . ’ ae ] - } } . . , ; 
‘¢ State, for the sum of five thousand two hundred and seventv-feul 
t . oor ie = —— , : . ; 
‘ ; . j } 3 on . ») ») r ' . . . » Day OY , i F Ih oe 
“~ GOUAPS (89,2 4 {! 2S), with interest from the Zist day of February 
| S76. till paid. at the rate of six per cent. per annum, ahd one hun- 
; dread ane one dollars, cost of sult. Upon COUPO!) rOr semlr-annuatl | 
; ; } s 
‘ 


terest which had become due Upon bounds Issue ; 

| ho payient for a subscription by it for capital stock of the Elizabeth 
town and Padueah Railroad Company, of which company the name 
was subsequently changed | Van act of the Legislature of Kentucky 
_, to that of the Leuisville, Paducah & Southwest: 


; Phat upon the said judgment an execution was issued from this 
y court to the marshal of this State and has been returned, 1m sub- 
} stahee: No poerarpye rty found to satisfy the Same Or any part thy reol 
That said county did make the subscription to the capital stock 
| of the said railroad company as authorized by the law of Ken- 
| tuckyv, and by the said law it is made the duty of the said 
> court to cause to be levied and collect ed a tax sufficient t 
pay the semi-annual interest on the said bonds and the cost 
of collecting such tax and paving the interest on all the real estat 
| property in said county subject to taxation under thi 


4 kK. G. MERIWETHER Vs. 


revenue laws of the State, including the amounts owned by resi- 
dents of said county, which ought to be given in under the equali- 
zation laws of the State. 

That on the 29th day of November, 1880, plaintiff caused a writ- 
Ing to he delivered to the sac cCOUDLY court reciting the said judg- 
ment and requesting that it would levy a tax as is provided for by 
law as aforesaid for the payment of the said Judgment and the costs 
of collecting the same, a copy ‘of which writing is herewith filed as 
part hereof, and, by his counsel, moved the said court to levy the 
said tax as aforesaid; that the said court overruled the said motion 
and refused to levy the said tax as requested, as appears from a cer- 

tified COPY of the record of the said delivery of the said re- 
() quest and motion, and the refusal of the said court filed 
herewith as part hereof. 

Plaintiff savs he has no other remedy to enforce lis said judg- 
ment than a mandamus from this court. Wherefore he prays for 
such a mandamys to be directed to the sard eounty court of Muhten- 
burgh county commanding it to perform its said duty and to cause 
to be levied and collected a tax sufficient to pay the said Judgment, 
plaintiff’- eost herein, and the cost of colleeting such tax on all the 
real estate and personal property in said county subject to taxation 
under the revenue laws of the State, including the amounts owned 
hy residents of such county, which ought to be given in under the 
equalization laws of the State, and tO appropriate the same when 
and as it is collected to the pavment of the said judgement. 

W. O. & J. L. DODD anp 
H. C. PINDELL, 


hor lL fitione rs. 


The two exhibits referred to in the foregone petition are as tol- 
lows: 


IX HIBIT. 


STATE OF KENTUCKY, 
Muhlenburgh County, | ick 
10 The affiant, Marcellus C. Hay, says that on the 29th day of 
November, 1880, that being the first day of the November 
term, 1580, of the Muhlenbergh COUNTY COUPrT, and whilst said COUNTY 
court was holding a regular session, and while the presiding judge 
of said county court, viz, the Hon. John Christopher Thompson, 
Was In his seat, presiding as the judge of said county court, he de- 
livered in Open court a COPYV of the within hotice to said John Chris- 
topher Thompson, the judge of said Muhlenburgh COUNTY COUrt, 
Which notice was read by said judge of said county court, and there 
upon this affiant moved said county eourt to levy or eause to be 
levied a tax Upon the real and personal propert ” in Muhlenbureh 
county subject to taxation under the revenue law of the State of 
Kentucky, including the amount owned by the residents of said 
county, Which ought to be given in under the equalization laws, 
sufhicient to pay the within-mentioned judement, interest, and cost 


, > one at 4 a 4 
co as % Fast ea - hg Po A ee Le 7 34. BOS wae te yee eee Cee ie og : 
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. THK JUDGE OF MUHLENBERG COUNTY COURT, STATE OF KY, a 


thereon, which motion being considered by the court was ordered 
to be overruled, and said judge refused to levy or cause to be levied 
said tax or any part thereof. 


MARCELLUS C. HAY. 


Subseribed and sworn to before me by Mareellus C. Hav this th 
Oth dav of November. ISS. 


1] To the Hon. John Christopher Thompson, judge of the county 
court of Muhlenburgh eounty : 


The undersigned respectfully calls vour attention to the faet that 
on the Bist day otf lebruary, IS76, she recovered in thi } It court 
of the United States for the district of Kentueky a qu loment against 
the county of Mubhlenburgh for the sum of five thousand two hundred 
and seven-four /y dollars (85,274.28), with interest from the 21st 
dav of February, IS76, till paid, at the rate of six per cent. pet 
annum, and one hundred and one dollars (SLOL), ¢ f suit, upon 
coupons of the bonds issued by the said county in payment for its 
stock im the Louisville, Paducah & Southwestern Railroad Company, 
at the time of the said subscription named the Elizabethtown and 
Paducah Railroad Company; that execution has issued on said judg 

‘ ment and been returned, in substance, “no property found,” and 

- that you have not Vet made any Provision for the pavinent of this 
judgement. 

The undersigned therefore requests vou, at the present term of 
your COUTL, TO levy sueh tuX as Is provided tor by Law for thre pra 
ment of said coupons and the jadgment thereon, 

KG. MERIWETHER 
By W. 0. & J. L. DODD, Atto’s 
12 ON HIBIT. 
STATE OF KENTUCKY: 
Muhlenburgh County Court. November Perm, ISSO 

This dav came M. C. Hay, a practicing attorney of the court, and 
delivered in open court to tis hon-, John Christopher Thompson, 
the presiding judge of this court, a notice, whicl | yore Nh 


figures as follows, viz: 


- 
‘To the [fon. John Christopher Thompson, judge of the cOounLY Court 
of Muhlenburgh county : 

The undersigned respectfully call your attention to the fact that 
on the 21st day of February, 1876, they recovered in the circuit court 
of the lo nited States for the district ot Kentucky ra yudement agains 
the county of Muhlenbureh for the sum of five thousand two hundred 
and seventy-four (255 dollars (85,274.28), with interest from the 21st 
day of February, 1876, till paid, at the rate of six per cent. pet 

om annum, and one nundred and one dollars (S101), cost of suit, upon 
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MERIWETHER Vs. 


Phat in ease any eounty, city, town, or election district shall 
e.% ital s SLOG Ik of sald Mlizabethtown and Padueah 
Railroad Company under the provisions of this act, and issue bonds 
for the payvinent of such subseription, it shall be the duty of the 
county court of such county to cause to be levied and collected a 
lax Sufhici Ht to pay the si mi-annual interest Ol) the bonds issued 


and all cost of collecting such tax,” Ke. 

Uhh inty court in this State is, and was in 1868, usually hel | 
by the county judge. He attended to ali the pa ie lal duties of the 
COUT but the fiscal affairs of the COUNTY Were ordinarily controlled 
ana managed by cl COUNTY Court, which Was composed of the pre- 
s}1dil O judge (COUNTS judge) and the justices of the peace In and for 


This latter COUTL Was sometim CS C alled a eourt o| claims.” This 
Was its constitutional designation. 
The 57th seetion, art. 4th, provides that “the General As- 
Ls sembly may provide by law that the justices of the peace in 
shall 


each cOUnTV shail sit at the court of claims anc L assist in lay 


ing the county levy and making a ppropriations only.’ 
.} a oe , ] ‘ } S ge 
Che capital © in eourt of claims” has been dropped i 1h printing 


_ — —— ae ae ] } 
he revised statutes and the general statutes, but it was used 
the original official publication of the constituti lon, Debates Ien- 
ages LOOT, 1156. 


The distinction between the county court proper and a court of 


claims Was hot clearly recognized by the Legislatur- In the enact- 
untied ae soon after thy adoption ot the constitution, anc subse- 
quent Legishitires were still more indifferent to this distinetion, and 

: | lifficulty in arriving at the legislative meaning 
wien it anthavinnes county eourt to exerelse powers co aeyonitechcape 


ee } } } } % ; : qe , . 

WILTHOUL GeslonatImMe WHO shal COMM pose Lhe court. lf the nature of 
] , —_ = ee ) : os : . . 

Lhe powers to De exerelsed Is the test uncdel the constitution Ni 


he county court shall be held by the county judge or the county 

undo and the justices OF thre peace We would not be much enlieht- 
ened in this case: because, when the constitution savs that 

1) thie justices of the peace May sit at the court of claims and 
assist In laving the county levy and making appropriations 

only, that did) not, strictly construed, embrace a levy made for the 
ent of either the principal or interest of bonds issued for cl 

Ulroad eles. wired 

The power to subscribe stock to a railroad and levy a tax to pay 

bonds issued for the stock might be conferred by the Legislature 

Oli al COUNTY court composed ot the COUNTY judge alone, OL the county 

judge and the Justices of the county, or upon commissioners selected 

for that purpose. 

The court of appeals in the Bowling Green & Madisonville Rail- 

: 

| 


road Co. ease, 10 Bush., 714, decided that “county court,’ as used 
ya the charter of that company, m nt the county Judge and the jus- 
tices of the peace. The grounds of this decision was that the eounty 


court of Warren county was given a diseretion of whether or not 
to submit the question of a subseription to the stock of the com- 
pany to a Vote of the people. ‘| he Same court, in) the CAaSC of Logan 
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THE JUDGE OF MUHLENBERG COUNTY COURT, STATE OF KY. F 
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County vs. Caldwell, M.3S., of October, 1880, decided that “ county 
‘ : court,” in ‘the charter of Owensboro & Russellville Railroad Com- 
; | pany, meant the county judge alone, acting asa court. The ground 
: | of this decision was that the county court was not given an 
| 20) absolute discretion of whether or not the voice of the people 
| ' of the county should be taken on the question of the county 
| subscription of stock to that road. 


. 

pe z= ln the charter under consideration the Legislature has made no 
Le distinction in the language used when granting judicial powers or 
those pertaining to the financial affairs of the county incident to 
this subscription, nor has the Legislature given the county court 
a discretion of whether or not to submit the question of the sub- 
scription to the vote of the people of the county. ITenee this court, 
following the decision of the Kentucky eourt of appeals, and 
recognizing the constitutional distinction between the county court 
and the court of claims, would decide that county court .in this 
charter meant a court held by the county judge alone, except for 4th 
section of this charter. 


eee 
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This section enacts “that the person acting as sheriff at the sev- 
eral precincts shall return to the clerk of the county court within 
three (3) days after the day of such eteetion the poll books of their 
respective precincts, and on the next day thereafter the county judge 
and county clerk shall count the vote, and if it shall appear that 

S the majority of those voting — in favor of the subseription of stock 

as propose “l the count vy judge shall order the vote to be en- 
Bs 2] tered on oe record mf the subscription to be made by the 
ao clerk on behalf of the county o n the terms specified in the 
: e order submitting the question to a vote.” 


Be. The cOuUnLY judge IS required to ‘order the vote to be entered on 
| | the record and the subseription to be made,” WC. This COl ul be 
1 | done only in the records of the county court, and the use of the 

words “county Judge” in this connection is inconsistent with the 


YI construction — “county court” as used in this charter means 
4 | mere ly the count Vv ju ee acting as a coOountLY court. 
| Construing the entire act, and gathering from its provisions the 
| legislative meaning in the use of the term “county court,’ I have 
concluded that 1t means a court composed of the county judge and 
the justices of the peace, and that under this charter the county 
2 judge alone cannot levya tax to pay this Judgment. 
hm e ol , ‘ ; m a ~ 
-j Che demurrer will be sustained. 
f , And atterwé -% to wit, on Monday, October 3rd, 1881, came the 
, | plaintiff, by H. . Pindell, his attorney, and filed his amended peti- 
hi tion herein; came also the defendant, by Wm. Lindsay, his attorney, 
| and filed his demurrer to said amended petition. The 
22 amended petition above referred to is as follows : 
: 9.379 
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i) E.G. MERIWETHER Vs. 


Amended Petition 
Cireuit Court of the United States for the Kentucky District 


E.G. Mertweruer, PI'ff, 
vs. 

THe JUDGE oF MUHLENBURGH CouNTY CoURT 
For ammendment to his petition herein the plaintiff, kk. G. Meri- 
wether, says: That the grounds upon which the defendant refuses 
to levy the said tax Is that it can only be levied Dy the eourt con- 

stitutionally, known as the court of claims of the said counts 
Plaintiff states that there are no justices of the Peace 1) and toy 
said county, and that without them that court cannot be held - 
that the last justices of the peace in and for sald COUNTY, Wilo hac 
jualified as sueh, resigned their offices, in order that ther 
might be no officers in existence who, according to this theory, could 
levy the tax, and that the said COUNTY might in this Wal \ repudiate 
its bonded debt. and that when new justices of the peace were ap- 
pointed to sueceed those who resigned, and afterwards when others 
were elected at the expiration of the regular terms, they all for like 
reasons refused to accept the othiees and qualify as V¢ quired by 
23 law. Plaintiff says that the claim that the court constitution- 
ally known as the county court of the said county cannot 
lawfully make such levies isan afterthought of defendant, and raised 
for the purpose of continuing a mode in which the said debt may 
be repudiated by the failure of the citizens of the said COUNTY (thre 
real debtors on its bonds) to accept the office of justice ot the peace. 
That the orders required by the charter of| the | Klizabethtonw n and 
Paducah Railroad Company to be made by “the county court” of 
the several counties to submit to the qualified voters thereof the 
questions as to whether the court should subseribe for the capital 
stock of said company, and to subseribe for the stoek of said county 
atter the vote of the people was taken, as well as the five first an- 
nual orders to levy the tax to pay the interest on the said bonds, 
were in the said county of Muhlenburgh, made by the court consti- 
tutionally known as the county court of said county, composed of 

the presiding judge of said court alone. 

That the levy orders were made at the May terms of the said 


} 


court 1 the year LS6%) CO S75, Inclusive: that said levi s Wert duly 
recognized by the people of said county, and the taxes as 
24 levied paid by them as valid taxes, and that it was in the 


year 1574, when it was determined to repudiate the payment 
of the said bonds and interest, that the justices of the peac 


4 
for the first time assembled to determine tl): question of makeing ; 
levy for the payment of the interest for that year Phe ices of 


the peace refused to Inake the said | VV, and soon after resigned 
} ° > . ; i me . : 

their offices in order to avoid being forced by some court to make 
it. Plaimtiff also states that the justices of the peace in and for th 


i iit: 
sald county did fully and expressly recognize the validity of the 


sald act of the county court; that at the November term of the 
court of claims held in the said county in the vear IS68 an order 
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DODD & DODD 
H. C. PINDELL. 


Kor Plaintit 


Che demurrer above referred to 1s as follows 


12 E.G. MERIWETIIER Ys. 
Circuit Court of the United States for the District of Kentucky. 


97 Demurrer to Amended Petition. 
KE. G. MERIWETHER 
ve. 
J.C. Toompsox, County Judge of Muhlenburgh Co. 


The defendant demurs to the amended petition filed herein be- 
cause, he says, it does not set out facts constituting a cause of action 
against him. 

| WM. LINDSAY, 

For Def't. 


Orde r Sustaiing Li meUurrer. 


Afterwards, to wit, on Tuesday, November Ist, 1881, the court 
being now fully advised of the demurrer of the defendant to the 
amended petition herein, it seems to the court the law is for the de- 
fendait. It is therefore considered by the court that the said de- 
murrer be, and the same is hereby, sustained. 

In deciding the above demurrer the court delivered a written 
opinion, which is as follows : 


Opiiion. 


Kk. G@. MERRIWETHER 
vs 


THE JUDGE OF THE MUHLENBURGH CouNtTY CoURT. 


The complainant has filed an amended petition setting out that 

a county judge of Muhlenburgh county levied a tax for the years 

1869 to 1872, inclusive, to pay the interest on its bonds issued 
28 i payment of its subscription to the Elizabethtown and 

Paducah Railroad Company, and that the residents of the 
county recognized his right to levy such taxes by paying them. 
He insists that by reason of this the present county judge and the 
county are estopped from denying the county judge’s authority to 
levy a tax to pay the judgment in this case, which is for the interest 
on part of said bonds. 

These facts, 1f true, do not confer authority to levy such a tax. 
His usurpation of authority on former occasions cannot give him, 
or a subsequent county judge, authority in law to levy taxes for 
similar purposes. ‘The power to levy taxes is confer-ed by law and 
the doctrine of estoppel has, we think, no application in this ease. 
[t is to be regretted that there are no officers of this county author- 
ized to levy this tax, but this court can only compel officers to per- 
form duties which they are authorized by law to do. It should not 
confer authority to levy taxes upon officers not authorized by law to 
do so by an attempted application of the doctrine of estoppel. 

Demurrer to amended petition is sustained. 


JNO. W. BARR. 


THE JUDGE OF MUHLENBERG COUNTY COURT, STATE OF Ky. 13 
Judgment. 


Afterwards, to wit, on Thursday, July 12th, 1883, came 

29) plaintiff, by his attorney, and deelined to further mp ny his 
petition herein; and the court being now advised, it is con- 
sidered that the petition of plaintiff for a mandamus against the 
defendant be denied, and that the same be dismissed, and that said 
defendant do recover his costs herein expended of the plaintiff, and 


may have execution of fiert facias therefor; to all of which plaintiff 


CXC] t-. 


District OF KENTUCKY: 


I, Samuel B. Crail, clerk of the circuit court of the United States 
for the district of Kentucky, at Louisville, do hereby certify that the 
foregoing twenty-four pages, this included, contain a true and com- 
plete transcript of the record of the proceedings had in the court in 
the case mentioned in the caption hereof. 

in witness whereof I have hereunto set my hand and affixed the 
seal of said court this 24th day of July, 1885. 

[Seal 6th Cireuit Court, Ky. Dis. U.S. of America. ] 


SAML Bb. CRAIL, Clerk 


[indorsed on cover: Kentucky C. U.S. No..972. E.G. Meri- 
wether, plaintiff in error, vs. The huden of the Muhlenbe re County 
Court, In the State of Kentucky. Filed Sth October, 1883. 
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Supreme Court of the T|nited States. 


E.G. MERRIWETHER, - - Plaintiff in Error, 


VERSUS 
Brief for Plaintiff in 
/ Error. 
THE JUDGE OF THE MUHLEN- 
BERG COUNTY COURT IN THE 


STATE OF KENTUCKY, - - - Defendant. 


ALEX. P. HUMPHREY, 
Of Counsel. 


WwW. 0. DODD, 
J. L. DODD, 

JOHN MASON BROWN, | ' Counsel. 
GEORGE M.DAVIE. 


JOHN P. MORTON & CO., PRINTERS, LOVISVILLE, Kr. 


Supreme Court of the United States. 


EK. G. MERRIWETHER, - - Plaintiff in Error, 
ow Brief for 
Plaintiff in 
Error. 


THE JUDGE OF THE MUHLEN- 
BERG CouNTY COURT IN THE 
STATE OF KENTUCKY, - - - - Defendant. 


There is only one question in this case. That is, Upon whom 
does the duty devolve of levying a tax to pay the principal and 
interest of bonds issued by Muhlenberg County, Kentucky, in - 
aid of the Elizabethtown & Paducah Railroad? The statute 
fixes this duty on the “ county court.” 

The plaintiff in error contends that the “county court” so des- 
ignated is the tribunal presided over by the county judge alone. 
The defendant in error contends it is the court presided over by 
the county judge and the justices of the peace of the county. 
The court below sustained the latter construction. 


THe Facts. 


The plaintiff in error recovered a judgment against Muhlen- 
berg County, Kentucky, for $5,274.28 and costs, upon overdue 
coupons detached from bonds issued by that county in payment 
of a subscription of stock to the Elizabethtown & Paducah 
Railroad Company. 

An execution issued upon this judgment was returned, no 
property found. The plaintiff in error then moved the county 
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court of said county, the county judge alone presiding, to levy 


a tax to pay the judgment. Upon his refusal to make the levy 


a petition was filed in the Cireuit Court of the United States for 


the District of Kentucky, wherein the judgment had been re- 
covered, for a mandamus requiring the judge of the county 
court of Muhlenberg County to make the necessary levy. 

To this petition a demurrer was sustained, the court holding 
that the county judge alone could not make a levy, but that the 
justices of the peace of the county must be associated with him. 
An amended petition was then filed, showing that the original 
order under which the vote for subscription was made, and the 
order of subscription, and the levies for 1869 to 1873 inclusive, 
had each and every of them been made by the “county court ” 
presided over by the judge alone, that there were no justices, 
that all of these latter officers had resigned, and that no one 
elected would fill the places so vacated. To this amendment 
another demurrer was filed, and, the court sustaining it, the plain- 
tiff in error declined to further amend, and the petition was 


dismissed with costs. 


Errors RELIED ON. 


The following errors are insisted upon: 

1. The court erred in sustaining the defendant’s demurrer to 
the original petition. 

2. The court erred in not granting the mandamus prayed for 
by plaintiff on the original petition, and in overruling plaintiff’s 
motion therefor. 

3. The court erred in sustaining defendant’s demurrer to the 
amended petition. 

4. The court erred in refusing the mandamus prayed for in 
the original and amended petition. 

5. The court erred in dismissing plaintiff’s petition. 

6, The court erred in giving judgment for costs against 


plaintiff. 


ARGUMENT. 


The matter of law here presented is purely local. We be- 
lieve the cases decided in the highest court in Kentucky will 
show the error of the learned court that passed on this question 
in the matter now at bar. The Elizabethtown & Padueah Rail- 
road Company was chartered by the legislature of Kentucky. 
[ts charter was amended by an act approved February 24, 1868. 
(Acts of 1867-8, page 622.) Upon the proper construction of this 
amendment depends the present controversy. We give the fol- 


lowing sections in full: 


‘2. That whenever the said Elizabethtown & Padueah Rail- 
road Company shall request the CouUNTY CouRT of any county 
through or adjacent to which it is proposed to construct said 
road, to subseribe, either absolutely or upon specified conditions, 
a specified amount to the capital stock of said company, the 
COUNTY COURT so requested shall forthwith order an election to 
be held at the several voting places in said county on a day to 
be fixed by the court, not later than thirty (80) days after the 
making of such order, and shall appoint judges and other officers 
necessary to hold said election. | 

“3. That it shall be the duty of the sheriff of such county 
to give notice to the officers appointed to hold said election in 
the same manner as is now provided by law in regard to other 
elections ; and in case any of the officers appointed shall fail to 
attend or refuse to act, others may be appointed in the same 
manner as at general elections. 

“4. That the person acting as sheriff at the several precincts 
shall return to the clerk of the county court within (38) days 
after the day of such election the poll-books of their respective 
precincts, and on the next day thereafter the county judge and 
county clerk shall count the vote, and if it shall appear that the 
majority of those voting voted in favor of the subscription of 
stock as proposed, the county judge shall order the vote to be 
entered on the record, and the subscriptions to be made by the 
clerk on behalf of the county on the terms specified in the order 
submitting the question to a vote. 

“). That whenever the said railroad company shall request 
the COUNTY coURT of any county to do so, it shall be the duty 
of such court forthwith to submit to the qualified voters of any 
designated precinct or precinets in said county the question 
whether the court shall subscribe to the capital stock of said 
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Elizabethtown & Padueah Railroad Company, on behalf of said 
designated precinct or precincts, the amount of stock specified 
in the request of said company, either absolutely or on such 
conditions as may be proposed by said company. Said election 
shall be held on a day to be fixed by the court (not less than 
thirty nor more than sixty days) after the order is made, and 
shall be conducted by officers to be appointed by the court ; and 
the poll-books shall be returned and the vote shall be counted 
and entered on the record of the CoUNTY CoURT In the same 
manner as prescribed in section four of this act ; and if a major- 
ity of all those voting in such designated precinct or a majority 
of the aggregate votes cast in such designated precinct or pre- 
cincts shall be in favor of making such subscription, the court 
shall order the clerk forthwith to make the subscription on be- 
half of the precinet or precincts to which the question was sub- 
mitted, and in accordance with the terms upon which it was sub- 
mitted. 

“6. That whenever the city council of any city or the board 
of trustees of any town, into or near to which it is proposed to 
construct said Elizabethtown & Paducah Railroad, or the gen- 
eral council of the city of Louisville, shall be requested to do so, 
it shall be the duty of such city council or town trustees to sub- 
mit to a vote of the qualified voters of such city or town, on a 
day to be designated by such council or trustees, not later than 
thirty (30) days after the application is made to them by said 
company, the question of subscribing for and on behalf of such 
city or town the amount of stock proposed by said company, on 
the terms proposed ; and if a majority of those voting shall vote 
in favor of making such subscription, it shall be the duty of such 
city council or board of trustees to enter the vote on its records; 
and the mayor of such city, or president of the board of trustees 
of such town, shall make the subseription in accordance with the 
vote. 

“7. That if any county, city, or town shall subscribe to the 
capital stock of said Elizabethtown & Paducah Railroad Com- 
pany, under the provisions of this act, it shall be the duty of the 
COUNTY CouRT of such county, the mayor and council of such 
citv, and the board of trustees of such town, to issue the bonds 
of such county, citv, or town, in denominations of not less than 
one hundred nor more than one thousand dollars, in payment 
thereof, with coupons attached, under the seal of such county, 
city, or town, the bonds of the counties to be signed by the 
county judge and countersigned by the clerk, and the coupons 
to be signed by the clerk alone. The bonds of cities subscribing 
shall be signed by the mayor and countersigned by the city clerk 
or auditor, and the coupons shall be signed by the clerk or audi- 
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tor alone. The bonds of towns subscribing shall be signed by 
the president of the board of trustees, and countersigned by the 
town clerk, and the coupons shall be signed by the clerk alone. 
Such bonds shall be negotiable and payable to bearer in the city 
of New York, at not more than thirty (30) years from their date, 
and shall bear interest at a rate not greater than eight (8) per 
cent, payable semi-annually in the city of New York. 

“8. That if any election district or districts in any county 
shall subscribe to the stock of said company under the provisions 
of this act, it shall be the duty of the county court of such 
county to issue the bonds of such distriet or districts in payment 
thereof, in every respect as if such subseription had been made 
by the county, except that the bonds shall show on their face the 
district or distriets for which they are issued, and such districts 
shall be alone bound to pay said bonds and their interest. 

“9. That in ease any county, city, town, or election district 
shall subseribe to the capital stock of said Elizabethtown & 
Paducah Railroad Company, under the provisions of this aet, 
and issue bonds for the payment of such subscription, it shall be 
the duty of the couNTYy court of sueh county, the city council 
of such city, and the trustees of such town, to cause to be levied 
and collected a tax sufficient to pay the semi-annual interest on the 
bonds issued and the cost of collecting such tax, and paying the 
interest on all the real estate and personal property in said county, 
city, or town, subject to taxation under the revenue laws of the 
State, including the amounts owned by residents of such county, 
city, or town, or election districts, which ought to be given in 
under the equalization laws. 

“10. That on levying a tax,as provided for in this act, to pay 
the interest on bonds issued by the CoUNTY CoURT of any county, 
whether for the whole or only a part thereof, or of any city or 
town, it shall be the duty of the CcouNTY CoURT, city council, or 
town trustees making such levy, to appoint three (5) resident 
tax-payers of such county, or part of a county, city, or town, who 
shall be styled the board of commissioners of the sinking fund 
of such county, part of a county, city, or town. The commis- 
sioners so appointed shall, before they proceed to discharge their 
duties, be sworn in the presence of the court, council, or trus- 
tees appointing them, faithfully to discharge their duties accord- 
ing to the best of their skill and judgment ; they shall hold their 
office at the pleasure of the court, council, or trustees by whom 
they are appointed. They shall immediately appoint one of their 
number treasurer, who shall execute bond payable to the Com- 
monwealth, with such security as shall be approved by the court, 
council, or trustees appointing the commissioners, conditioned 
for the faithful keeping and disbursing of all money coming to 
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his hands as treasurer of such board, on which bond — suit 


may be brought from time to time, by and in the name of such 


county, or part of a county, city, or town, or by any other per- 


son injured by any breach of his bond, in any court having jur- 
isdiction of the sum claimed in such suit. Such treasurer may 
be required at any time to give anew bond, and any surety 
such bond shall be entitled to the same remedies for procuring 
additional or counter security as are now given to the sureties 
of guardians, administrators, &c. Said treasurer shall be allowed 
for his services such compensation, not exeeeding one (1) per 
cent on the money received and paid out by him, as mav_ be 
allowed by the court, council, or trustees appointing such com- 
missioners respectively. In case a vacaney shall oecur in said 
board of commissioners, such vacancy shall be filled by the court, 
council, or trustees by whom such board was appointed. 

“17. It shall be the duty of the commissioner of the sinking 
fund to see that the sheriff or other officer collects and pays over 
taxes placed in their hands, according to law, and to institute 
legal proceeding against them on their failure to do so. They 


shall appropriate suc ‘+h moneys when collected to the payment of 


the interest on the bonds of their county, city, or town. They 
shall, whenever a dividend is declared by said Elizabethtown & 
Paducah Railroad Company, cause their treasurer to receive the 
same and pay the interest on their bonds out of it; and when a 
surplus shall remain after paying the interest due, they shall apply 
such surplus to the purchase of their bonds, if they can be pur- 
chased at par, and if they can not be purchased at par, they shall 
invest such surplus in some safe and profitable manner, and in 
such way that the money may be readily realized when needed to 
buy or pay off bonds. 

That all dividends which shall be received upon the 
stock held and owned by any county, part of a county, city, or 
town, under this act, shall be and are hereby set apart to be held 
sacred as a sinking fund to be only used, as provided in this aet, 
for the payment of the principal and interest of the bonds issued 
under the authority of this act. 

“19. That in ease the dividends upon the stock held and own- 
ed under this act by any county, part of a county, city, or town, 
and for which bonds shall have been issued, shall not be sufficient 
to enable such county, city, or town to pay its bonds at maturity, 
it shall be the duty of the commissioners of the sinking fund to 
report such fact to the COUNTY CoURT, city council, or town 
trustees, at least five (5) vears before the maturity of said bonds; 
and if any county court, city council, or the trustees of any town 
owing such bonds, shall deem it proper to do so, they may issue 
new bonds, having not more than twenty (20) years to run, and 
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payable at such place as may be designated on the face of such 
bonds, bearing the same interest and secured in all respects as 
the bonds first issued are secured, and sell such bonds or exchange 
them for the old ones; provided, however, that if any county 
court, city council, or town trustee shall deem it inexpedient to 
issue and sell such new bonds, or shall be unable to raise money 
necessary to pay off its bonds at maturity by a sale of new bonds, 
it shall be the duty of such county court, city council, or town 
trustees to cause a tax to be levied and collected on all the prop- 
erty in such county, city, or town, which, by the provisions of 
this act, is subject to taxation, to pay interest sufficient, when 
added to any sum raised by sale of new bonds, to discharge the 
old bonds at maturity; provided, also, that any tax levied under 
the provisions of this section shall be collected by the same oflicers, 
under the same powers, and subject to the same responsibilities in 
every respect as provided in the act in relation to the collection 
of taxes levied to pay interest. 

“20. That in ease a direct tax shall be levied to pay all or any 
part of the bonds of any county, part of a county, city, or town, 
issued under this act, at or before maturity, it shall be the duty 
of the commissioners of the sinking fund to cause to be trans- 
ferred to the tax-payers, or their assignees, stock held by said 
county, city, or town, to the amount of the tax paid, upon the 
delivery to said commissioners of tax receipts, by the holders 
thereof; such receipts shall be negotiable by indorsement, and 
no stock shall be transferred for a less amount than one hundred 
dollars ($100).” 


We have emphasized the words “ county court” wherever they 
occur. Under this authority Muhlenberg County subscribed for 
$400,000 of stock in the railroad company, and issued in pay- 
ment bonds of an equivalent amount. The order required by the 
second section submitting the question of subscription to the peo- 
ple was made by the ‘county court,” presided over by the judge 
alone. 

The vote was ordered to be entered of record by the tribunal 
thus constituted. Before the county determined to repudiate its 
bonds, five levies had been made under the direction of the ninth 
section, imposing this duty on the “ county court,” and each time 
the order was made by the county court, presided over by the 
judge alone. 

Down to the adoption of the present Constitution of Kentucky, 
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the county court was composed of justices of the peace of the 
county. These justices were required to hold monthly terms for 
the transaction of such business as probate, mills, roads, and settle- 
ments of fiducial accounts; and an annual term to liquidate the 
claims against the county and make levies necessary to pay the 
same. 

(Constitution of 1792, Art. v, Secs. 1 and 6; 1 Stanton’s Re- 
vised Statutes, 85 H. and 85 J.; Constitution of 1799, Art. iv, 
Sees. 1, 5, 6, 7, and 8; 1 Stanton’s Rev. Stat., 96 and 97; 1 More- 
head & Brown’s Stat. of Va.; Act of 1748, 502; Ky. Act of 
1796, 504; Act of 1811, 507.) 

The following are the provisions of the present Constitution 


on this subject : 


“ArT. IV, Sec. 29. A county court shall be established in 
each county now existing, or which may hereafter be erected 
within this Commonwealth, to consist of a presiding judge and 
two associate Judges, any two of whom shall constitute a court 
for the transaction of business ; provided, the General Assembly 
may, at any time, abolish the office of the associate judges when- 
ever it shall be deemed expedient; in which event, they may 
associate with said court any or all of the justices of the peace 
for the transaction of business. 

“Src. 30. The judges of the county courts shall be elected by 
the qualified voters in each county for the term of four years, 
and shall continue in office until their successors be duly qualified, 
and shall receive such compensation for their services as may be 
provided by law. 

“Src. 33. The jurisdiction of the county court shall be regu- 
lated by law; and, until changed, shall be the same now vested 
in the county courts of this State. 

“Sec. 34. Each county in this State shall be laid off into dis- 
tricts of convenient size, as the General Assembly may, from 
time to time, direct. Two justices of the peace shall be elected 
in each district by the qualified voters therein, at such time and 
place as may be prescribed by law, for the term of four years, 
whose jurisdiction shall be co-extensive with the county ; no per- 
son shall be eligible as a justice of the peace unless he be a citi- 
zen of the United States, twenty-one years of age, and a resident 
of the district in which he may be a candidate. 

“Sec. 37. The General Assembly may provide, by law, tha 
the justices of the peace in each county shall sit at the court of 
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claims and assist in laying the county levy and making appro- 
priations only.” (1 Stanton’s Revised Statutes, pages 137, 138, 
and 139.) 


As noticed in the opinion of the learned judge who decided 
this case, the last section quoted was printed in the Constitution 
as adopted thus: 

“Src. 57. The General Assembly may provide, by law, that 
the Justices of the Peace in each county shall sit at the Court of 
Claims and assist in laying the county levy and making appro- 
priations only.” (Debates Kentucky Convention, page 1156, 
, Q7 | . ; 
sec. 37.) 

99 


The distinetion between “county court and ‘‘ecourt of 


claims”? was thus marked with some distinetness. The Revised 
Statutes, compiled by direction of the Constitution, and adopted 
in 1852, did not keep this distinction very carefully defined, and 
subsequent legislation has been even more confusing. 


We quote the following from the Revised Statutes : 


“Art. NIN, Sec. 1. In addition to the jurisdiction ‘given to 
the county courts by the Revised Statutes, or any statute of a 
local character, they shall severally have jurisdiction within their 
respective counties : 

“1. To lay and superintend the collection and disbursement 
of the county levy. 

“2. To erect, superintend, and repair all needful publie county 
buildings and structures. : 

“3. To superintend and control the fiseal affairs and property 
of the county, and to make provision for the maintenance of the 
poor. 

“Art. XXI, Sec. 2. A county court shall be held in each 
county, at the seat of justice thereof, by the presiding judge of 
the court, on the davs preseribed by law. 

“1. But at the court of claims, which shall be held in Oecto- 
ber of each year, the justices of the peace of the county shall sit 
with the presiding judge, and constitute the court. If the circuit 
court of any county is held in October, then the court of claims 
for such county must be held in November. 

“9. A majority of the justices in commission in the county 
and the presiding judge shall constitute a quorum to do busi- 
ness. | 

“3. The presiding judge may cause the justices of the county 
to be summoned to attend at other terms of the court, if he 
thinks proper. 2 
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“4, But justices of the peace shall only compose a part of 
the court when it is engaged in laying the county levy, and in 
appropriating money, and in transacting other financial business 


of the county. 
“Sec. 7. It shall be the duty of the county court of levy and 


disbursements to erect and to keep a sufficient county jail. 
“Sro. 10. The court, at the court of claims, shall make an 
allowance to the presiding judge, out of the county levy, for his 
services In holding the monthly courts.) 
(See 1 Stanton’s Revised Statutes, pp. 327, 528, 329, and 330.) 


So we have the names “county court,” “court of claims,” 
and “court of levy and disbursements.” 

The power to submit to the people a proposition to aid a 
railroad by subscribing for stock and issuing bonds in payment 
of such subscription, and levying a tax to pay the same, are all 
new, and were none of them expressly provided for in this first 
organization of the “county court.” The question as to such 
powers has been presented, so far as we know, only three times 
to the Court of Appeals of Kentucky. The first of these cases, 
the Bowling Green & Madisonville Railroad Company v. Warren 
County, is reported in 10 Bush, 711, decided Mareh 20, 1875. 
The others are not reported. They are Logan County vy. Cald- 
well, decided October 28, 1880, and Cook v, Lyon County, decided 
November 14, 1884. We append to this brief the two last opin- 
ions in full (vu. App. A & B). 

The first case (reported in 10 Bush, 714) was an application 
for a mandamus by the railroad company against the county 
court of Warren County, and the judge thereof, to enforce the 
delivery of certain bonds in payment of a subscription to the 
stock in the company. Under the charter of the company it 
was provided, that whenever the company requested the county 
to subscribe to its stock, the “ county court”? might, “in their 
discretion,” order an election. Such a request had been made 
by this company, and an election ordered by the “county court ” 
presided over by the county judge. The vote resulted in favor 
of the proposition. The clerk had, under an order of the court 


similarly constituted, made the subscription. But the court, both 
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as so organized and as organized with the justices of the peace, 
refused to issue the bonds. The Court of Appeals held that the 
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“county court” in this statute meant the court composed of the 


judge and justices. In order to present clearly the ground of 
this decision, we make the following extracts. After stating the 
general constitutional and statutory provisions’ in reference to 
the county court very much as we have above set them out, the 


eourt said: 


“Tt is manifest, after a careful reading of these various consti- 
tutional and statutory enactments, that the county court of a 
county is to be held alone by the county judge for the purpose 
of transacting all the ordinary business of the county pertaining 
to sucha court. The probate of wills, granting letters of ad- 
ministration, appointing g@uardians—in faet, all the jurisdiction 
given by the general laws of the State to the county court, with 
scarcely an exe eption—is exercised by the county judge as such, 
and can not, or could not at the time this controversy originated, 
have been exercised by any other official, exce pt by the justice 
of the peace residing nearest the court- house in the absence of 
the county judge. Therefore, as a general rule, when reference 
is made to a county court or the action of a county court, it Is 
understood as a court presided over by the county judge -alone. 
Justices of the peace are associated with him in laying the county 
levy, making appropriations, and when the financial interest of 
the county is Involved. When these appropriations are being 
made it is sometimes called the court of claims or the court of 
levy and disbursements; but it is often designated by the lan- 
euage used in the gener: al laws, special statutes, and by those 
attending its sessions as the county court ; as, for instanee, it is 
provided by section eight of the Revised Statutes, ‘that the 
records of the county court shall at all times show by whom the 
court is holden. When justices of the peace compose a part of 
the court the records must state the names of such who take 
their seats,’ ete. So a court held for the purpose of ascertaining 
the levy or to make an appropriation (the justices presiding with 
the county judge) is as much a county court as a court held by 
the county judge in transacting the ordinary business of the 
county. 

“A county court held by the county judge, or by the judge 
in conjunction with the justices, has no power to impose such 
taxation as this on the people of the county or to submit the 
question of taxation to the popular vote without some special 
legislative enactment; and in the absence of any such original 
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jurisdiction belonging to either mode of organization, it remains 
to be determined whether the legislative intent to be gathered 
from the provisions of appellant’s charter, and particularly the 
sixteenth section, was to empower the county judge alone to ex- 
ereise this right, or to require that the justices of the county 
should be associated with him. If the direction of the legisla- 
ture had been imperative on the county court to enter the order 
submitting the question of subscription to the people, there would 
be little difficulty in determining this question ; for if the county 
court had been deprived of all discretion and compelled to obey 
a mandatory act, it would be immaterial whether the county 
court, composed of the justices or the county judge, made the 
order, as either or both must obey. 

“Tn this ease the legislature seems to have departed from the 
usual course of legislation with reference to such charters, and 
instead of exercising its own judgment as to the interests of the 
people in this particular locality, or of permitting them prima- 
rily to do so, required that the county court, preliminary to a 
vote on the question by the people, should first, in its discretion, 
determine the propriety of such legislative action. This action 
on the part of the county court was certainly not judicial. The 
appellant had no right or claim on the people to make the sub- 
scription or upon the county court to order the vote. The com- 
pany was empowered by this act to make a request only of the 
county court that it might in its discretion accede to or refuse. 
No notice was required to be given any one that such a request 
would be made. No parties were to be made to the proceeding 
or judgment rendered ; hence all the incidents pertaining to a 
judicial proceeding are absent from this formal action on the part 
of the company in making the request of the county court. The 
legislature had refused or failed to submit the question directly 
to a vote of the people, but had by the sixteenth section of the 
charter of appellant delegated this legislative right to the county 
court, and invested that tribunal with the right to determine, in 
its discretion, whether the interests of the county required that 
this vote should be taken. This power, when exercised by the 
county court, was more in the nature of legislative than judicial 
or ministerial action. The county, by the vote of its people in 
favor of the tax, was creating a debt amounting to half a million 
of dollars, with interest at the rate of eight per cent, payable 
semi-annually. It was a matter of vital importance to the peo- 
ple of the county of Warren, as well as the other counties to 
whom such a proposition might have been made by appellant, 
that they should fully understand the nature of the burden they 
were about assuming, and the legislature in its wisdom saw pro- 
per to give them the benefit of the judgment of those who rep- 
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resented the various localities and interests in each county, in 
order that they might determine whether the benefits to be 
derived from the construction of this railway would be an equiv- 
alent for the large expenditure to be made. It was certainly 
not intended to enlarge the fiseal power of the county court over 
which the county judge alone presided. The court, when thus 
held, had never been invested by the general laws of the State 
with such jurisdiction; but, on the contrary, the fiscal power of 
the court, imeluding all the appropriations made, where the 
amount exceeded fifty dollars, is vested in the court when held 
by the county judge in connection with the justices.” (10 Bush, 
pages, 717, 718, 719, and 720.) | 


Further, the court said the exercise of this “ legislative disere- 
tion”? by the county court was a condition precedent to the sub- 
mission of the question to a vote of the people. (Page 721.) It 
seems to us clear that the whole argument of this case rests on 
the proposition, that, as it was a matter of discretion with the 
county court to Ineur this new liability, or refuse to do so, and 
as such discretion was legislative in its character, and as its 
action was neither judicial nor ministerial, so the body which 
had such legislative or discretionary power ordinarily conferred 
upon it must be taken as the body designated by the legislature. 

[It is the peeuliar province of the “ county court”? composed 
of the judge and justices to determine what debt the county 
shall incur, what improvements in the way of jail, court-house, or 
roads shall be undertaken, and the amount to be appropriated 
therefor, and the levy necessary to pay for the same. In provid- 
ing for these matters, it performs not a judicial or ministerial 
function, but a legislative one. The Constitution of Kentucky 
contains the ordinary provision in reference to the independence 
of the three departments, the legislative, executive, and judicial. 
But a construction as old as the Commonwealth has excepted the 
county court from the ordinary rule, and has suffered it to have 
power partaking of the nature of all three of these departments. 

This peculiar nature of the county court is learnedly dis- 
cussed in Pennington v. Woolfolk, 79 Ky. 14. The county 
court, having therefore this triple nature, and being now com- 


posed of a single judge, and now of this judge and all the mag- 
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istrates of the county, it remains to be determined how these 
powers are distributed as between these two bodies. It is of 
course not possible to draw any perfectly clear dividing line. 
There will after all remain exceptional cases. But, we submit, 
things judicial and ministerial appertain to the tribunal composed 
of the judge alone, and things discretionary and legislative ap- 
pertain to the tribunal made up of the larger body. We have 
seen what is the received construction of the “county court,” 
when there is given to it “ legislative discretion ” to ineur a debt 
in aid of building a highway through the county. 

The case of Logan County v. Caldwell (Mss. 1880—r. App. 
A.) arose out of the effort of Logan County to repudiate bonds 
issued in aid of the Owensboro & Russellville Railroad. The 
county court, the judge alone presiding, had ordered an election 
and had directed the subseription, but the Court of Appeals held 
that, as there was no discretion reposed in the county court, and 
as the obtaining of the consent of the county court to the sub- 
scription and issuing of the bonds was not a condition precedent 
to the legality thereof, the action of the county court, the judge 
alone sitting, was all that could be required. 

The court reviews fully the case of Warren County Court 
above cited, and shows that the ruling, to the effect that the 
words “county court” involved a tribunal composed of the judge 
and justices, was based on the diseretion there given, and both 
opinions show clearly, we think, that where the statute imposes 
a duty, the “ county court” to perform it is the judge, the larger 
tribunal being called into requisition only when discretion, legis- 
lative in its character, is to be exercised. The most valuable 
opinion, however, is the last, namely, that of Cook v. Lyon 
County, the full text of which we have also given in the ap- 
pendix (v. App. B). 

The subscription of Lyon County was to the same railroad, 
and under exactly the same charter as the subscription of Muhlen- 
berg County, involved in the case at bar. We quote from that 
opinion: 
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“The appellee, by a cross-appeal in these cases, questions the 
right of the appellants to a judgment upon the overdue interest 
coupons held by them and which were attached to its bonds that 
were issued and delivered to the Elizabethtown & Paducah Rail- 
road Company by virtue of an act to amend the charter of said 
road, approved February 24, 1868. It is proper that they should 
be first considered, because if sustained the appeals by the appel- 
lants must fail. It is urged the bonds and coupons are not valid, 
because the county judge, in ordering the election to take the vote 
as to whether the county should subseribe stock to said road and 
in making the subscription and issuing the bonds therefor, acted 
alone and without associating the justices of the county with him. 

“The act in question provides that all this shall be done by 
the ‘county court,’ and contains no language from which it can 
be even inferred that the ag intended that it should be 
done by the county levy or fiscal court of the county ; and al- 
though there is some reason in the claim that when the term 
‘county court’ 1s used as to fiscal matters it refers to the fiscal 
court, yet as a general rule when reference is made to a county 
court or the action of a county court it means a court presided 
over by the county judge alone, and should be held to so mean 
when used in connection with fiscal matters if it relates to mere 
ministerial duties. Moreover, in this instance the direction of 
the legislature to the county court to do these ministerial acts 
Was Imperative, and it is therefore immaterial whether it was 
done by the county judge alone or by him and the justices, even 
admitting (as we do not) th: at a bona-fide holder of the bonds can 
be affected by such matters.’ 


We are aware that under the ruling announced in Burgess vy. 
Seligman, LO7 U.S. 34, this court is not bound by the ruling 
just given. But as it is a matter of local law the court will 
“Jean towards an agreement,” and aequiesce in the view taken 
by the State court, if there is a fair and reasonable ground there- 
for. 

Indeed, we believe it can be inferred from the opinion of the 
learned district judge that, with such a decision as Cook v. Lyon 
County before him, his judgment would have conformed to that 
view. 

After stating the rulings in the Warren County case and the 


Logan County case, the learned judge proceeds (record, 20): 
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“Tn the charter under consideration the legislature has made 
no distinction in the language used when granting judicial powers 
or those pertaining to the financial affairs of the county incident 
to this subseription, nor has the legislature given the county 


court a diseretion of whether or not to submit the question of 


the subseription to the vote of the people of the county. Hence 
this court, following the decision of the Kentucky Court of Ap- 
peals, and recognizing the constitutional distinction between the 
county court and the court of claims, would decide that county 
court in this charter meant a court held by the county judge 
alone, except for the fourth section of this charter. 

“This section enacts ‘that the person acting as sheriff at the 
several precincts shall return to the clerk of the county court 
within three (3) days after the day of such election the poll-books 
of their respective precincts, and on the next day thereafter the 
county judge and county clerk shall count the vote; and if it 
shall appear that the majority of those voted in favor of the 
subscription of stock as proposed, the county judge shall order 
the vote to be entered on the record, and the subseription to be 
made by the clerk on behalf of the county on the terms specified 
in the order submitting the question to a vote. 

“The county judge is required to ‘order the vote to be en- 
tered on the record and the subseription to be made,’ ete. This 
could be done only in the records of the county court, and the 
use of the words ‘county judge’ in this connection is inconsist- 
ent with the construction that ‘county court,’ as used in this 
charter, means merely the county judge acting as a county court. 

‘“ Construing the entire act, and gathering from its provisions 
the legislative meaning in the use of the term ‘county court,’ I 
have concluded that it means a court composed of the county 
judge and the justices of the peace, and that under this charter 
the county judge alone can not levy a tax to pay this judg- 
ment.” , 


With due respect we submit that the loop was hardly strong 
enough to hang the doubt upon. In Stevens v. White, 16 B. 
Monroe, 550, the question was as to the appointment of a clerk 
to fill a vacancy. 1 Stanton’s Revised Statutes, Chap. 32, Art. 
VI, sec. 5, provided that a vacancy in the office of county court 
clerk should be filled by the “county court” until the next sue- 
ceeding August election, and a writ of election should be issued 
by the judge thereof to fill the vacancy. Here the “ county 
court” and “judge” are brought together very much as in the 


section of the statute cited by the learned district judge. The 
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Kentucky Court of Appeals held that the county court presided 
over by the county judge, and not that held by him and the jus- 
tices, was to make the appointment. And the case last cited also 
supplies another instance of the executive or ministerial fune- 
tion. And yet another is supplied by the case of Hoke v. Com- 
monwealth, 79 Ky. 570, where the county judge was compelled 
by mandamus to perform a duty imposed by the statute upon 
the county court, of requiring delinquents to list their property 
for taxation, and assessing the same. This function was declared 
by the court to be “ essentially ministerial.” 

Leaving out of view the judicial function of the county 
court, its other functions are ministerial and legislative. When 
the constitution of the court is to be determined, we are to con- 
sider whether the function is a duty absolute and ministerial in 
its character, or discretionary and legislative. If the former, 
then the county court is to be held by the county judge. If the 
latter, then the justices are also to be associated. 

Recurring, then, to the act amending the charter of the Eliza- 
bethtown & Paducah Railroad Company, we find a ministerial 
duty imposed by the second and fourth sections, namely, that of 
ordering a poll and recording the vote on the record. 

Is the duty imposed by the ninth section different in its char- 
acter? The amount of the tax is fixed by the act as an amount 
sufficient to pay the interest on the bonds and cost of collecting 
the tax. The property is also fixed, being described as all the 
real and personal property in the county subject to taxation un- 
der the revenue laws of the State. No assessment or valuation 
of this property is required at the hands of the county court. 
This duty is performed by an officer called an assessor, whose 
election and term of office are provided for by the Constitution. 
(1 Revised Statutes, 140-42; Constitution, Art. VI, sees. 1 and 
11.) 

All that the county court has to do is to compute what rate 
of tax on a given valuation will pay a fixed amount. There is 
here no discretion, nothing legislative, nothing that is in any 
way other than a purely ministerial function, and a duty posi- 


tively required by law. 3 
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We submit, therefore, that the learned court erred in holding 
that the county judge was not entirely competent to perform it. 


We respectfully ask a reversal. 
ALEX. P. HUMPHREY, 
W. QO. Dopp, Of Counsel. 
J. L. Dopp, 
JOHN Mason Brown, 
GEO. M. DAVIE, 
Counsel. 
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KENTUCKY COURT OF APPEALS. 


LOGAN CouNTY \ 
VERSUS Filed October 28, 1880. 
R. H. Canpwens. } 


SYLLABUS, 


1. Discretion of county court as to subscriptions to railroad 
corporations. Where a discretion is given to a county court In 
regard to submitting a proposition to the people for subseribing 
to the capital stock of a railroad corporation, the county court 
will be construed to mean a court composed of the presiding 
judge and justices—the court to which the financial interests of 
the county are intrusted. But where the direction of the legis- 
lature is imperative on the county court to submit the question 
and issue bonds, if approved by vote, it is immaterial whether 
the county court is held by the presiding judge alone, or by him 
and the justices. | 

2. Retroactive effect of an amendment to a railroad char- 
ter. Where an original charter is amended so that, in its provis- 
ion that there shall be a coneurrence of a majority of the legal 
voters of the county, it is changed so as to allow the question 
to be decided by a majority of the votes actually cast, the amend- 
ing act may control the election, although it goes into effect 
shortly before the election and after the order of submission is 
made. 

Appeal from Logan. 

Opinion of the court delivered by Mr. Chief Justice Cofer, af- 
firming. 

Section 19 of the charter of the Owensboro & Russellville 


Railroad Company (Acts 1867, p. 75) reads as follows : 
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“That the county courts of Daviess, Ohio, MeLean, Muh- 
lenberg, and Logan counties shall have power, and are hereby 
authorized to subseribe to the capital stock of said company in 
such number of shares as may be determined by said county 
courts respectively, and to levy upon the tax-payers of such 
counties respectively such taxes as may be necessary to pay the 
stock so by them respectively subscribed; and said county courts 
may, if they shall deem it prudent, issue the bonds of said coun- 
ties respectively, for the amount of stock subscribed, or any part 
thereof, said bonds to be in such shares and payable at such 
times as said county courts may determine upon. But before 
such stock shall be subseribed by said county courts, the said 
county courts shall submit to the voters of said counties the 
proposition to subscribe stock, and the amount thereof (to be 
suggested and fixed by the commissioners named herein in each 
of the said counties) at an election to be held on the third Mon- 
day in April, 1867, in each of the counties aforesaid, due notice 
of which shall be given by the sheriffs of each of said counties 
by written advertisements posted in each of the voting precincts 
thereof, for at least thirty days before said day of election, and 
said stock shall not be subseribed unless a majority of all the 
votes cast at said election be in favor of such proposition ; and 
said county courts have power to appoint suitable and necessary 
officers to conduct such election, and to provide for the collec- 
tion of the tax aforesaid, if a majority of the votes cast at such 
election is in favor of the proposition aforesaid.” 


By an act supplemental to the charter, approved March 8, 
1867 (Acts 1867, p. 371), it was provided : 


“That the provisions of an act to incorporate the Owensboro 
& Russellville Railroad Company be so extended, that, in the 
event that any county mentioned in said charter shall from any 
eause fail to vote on the proposition to subseribe stock by the 
county court on the day mentioned in said charter, then it shall 
be lawful for sueh county at any time thereafter to vote on such 
proposition. Provided, that the county court of such county 
shall comply with the provisions of said charter in causing thirty 
days’ notice to be given, and with the other provisions of said 
section of the charter.”’ 


Sections 3 and 9 of an act to amend the charter of the com- 


pany, approved February 5, 1868 (Acts 1867-8, vol. 1, pp. 
435-6), read as follows: 
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“Sec. 3. That it shall be lawful for the county judge to sub- 
scribe stock in said company on the petition of a majority of the 
voters of said county, being to the said county judge presented in 
the same manner as though a vote had been taken under the act 
to which this is an amendment; and it shall be lawful for the 
county judge of any county that may have voted a tax under the 
original aet to subseribe such additional stock as a majority of 
the voters of said county may petition for, and bonds shall be 
issued for all sums so petitioned for.” 

“Sec. 9. That when a majority of the qualified voters of any 
county, or precinct of any county, shall, either by vote or peti- 
tion, instruct the county judge of the county or precinet so voting 
or petitioning to take stock in the Owensboro & Russellville 
Railroad Company, it shall be the duty of the county judge of 
suid county to subseribe the amount so voted or petitioned for 
and issue bonds therefor.” 


At its December term, 1868, the county court of Logan County, 
the county judge alone being present, and holding the court, or- 
dered an election to be held at the several voting places in said 
county on the 27th of February, 1869, at which election there 
should be submitted to the voters this question : 

“ Are you for or against a subseription by the Logan County 
Court of twenty thousand shares, of twenty-five dollars each, to 
the capital stock of the Owensboro & Russellville Railroad 
Company, payable in the bonds of said county, having thirty 
years to run, and bearing interest at the rate of six per cent per 
annum, and said amount to be expended in the construction of 
said railroad through the county of Logan.” 


A vote was taken as ordered, and— 
“The poll books were duly certified and returned, and were ecom- 


pared, the correctness of the summing up of the votes duly ascer- 
tained, and the result duly certified by John W. Caldwell, then 


judge of said county court, J. W. Winlock, then clerk of the 


said court, and Sam Felts, then sheriff of said county, who made 
and returned their written certificate, signed by each of them, 
that at said election 1,306 votes were cast for said proposition 
and 633 votes were cast against it, and that of all the votes cast 


there was a majority of 673 for said proposition.” 


By an order entered on the order book of the court at it Mareh 


term, 1869, the county judge presiding, a subscription was made 
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in conformity with the vote. Bonds signed by the county judge, 
attested by the clerk under the seal of the county, and having in- 
terest coupons signed by the clerk alone attached, were subse- 
quently issued and delivered to the railroad company in payment 
of the subscription. 

The county court having failed to pay or provide for the pay- 
ment of the coupons maturing January 1, 1880, the appellee, 
being the owner and holder of seven of said coupons, brought 
this action against the county to recover judgment thereon. 

The county, without denving any of the foregoing facts, de- 
fended on two grounds, viz: (1) That under the charter the 
county court, held by the county judge alone, had no power to 
order an election. (2) That the charter, as it stood when the 
vote was ordered, only authorized a subscription to be made in 
the event that a majority of the legal voters of the county should 
vote in favor of such subscription, and that the votes cast in the 
affirmative were not a majority of the legal voters of the county 
at that time. 

Counsel for the appellant maintained that under the charter 
as it stood at the time the vote taken, February 27, 1869, was 
ordered, no subscription was authorized upon a vote of the peo- 
ple, unless a majority of the legal voters of the county should 
vote for it; and that it was a matter of discretion with the county 
court whether it would order a vote to be taken, and the case 
falls within the rule laid down in Bowling Green & Madison- 
ville Railroad Company v. Warren County Court, 10 Bush ; and 
the county judge alone had no authority to order the election, and 
there was, therefore, no legal vote taken, and no authority was 
ever acquired by the county court to make the subseription which 
was made, or to issue the bonds now in suit in this ease. 

On the other hand, counsel for appellee contended that as there 
were two methods provided in the charter by which the will of 
the voters in respect to the proposed subscription could be ascer- 
tained, one of which was wholly independent of the county court 
and was as effectual as a vote ordered by the court, and as the 


assent of a majority of the voters of the county was required 
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whether the one or the other mode was adopted, the rule applied 
in the Bowling Green & Madisonville Company case does not 
apply. 

That company’s charter provided that whenever the said rail- 
road company should request a county court “ to subscribe either 
absolutely or upon specified condition, a specified amount to the 
capital stock of said company, the county court so requested may, 
in their discretion, order an election,” ete.; and in the case against 
Warren County we held that the county judge sitting alone as 
the county court had no power to order a vote taken on the 
question whether a subscription should be made. 

That case proceeded on the idea, that as the justices of the 
peace are by law part of the county court in levying the levy in 
making appropriations of money, and generally when the finan- 
cial interests of the county are involved, it ought to be pre- 
sumed, when a discretion is given by law to the county court in 
respect to a matter relating to the financial affairs of the county, 
that the legislature intended by the phrase ‘‘ county court ” that 
court to which it had by law committed the management of the 
general financial interests of the county. It was said the ques- 
tion was one of importance to the people, on which they had a 
right to the judgment of those representing the various localites 
and interests of the county. That the legislature had in that in- 
stance departed from the usual course of legislation with refer- 
ence to railroad charters was remarked upon, and, although the 
court did not say so in express words, a careful perusal of the 
opinion will show that the court regarded the fact, that the mat- 
ter of ordering a vote was submitted to the discretion of the 
county court as evincing the purpose of the legislature, was to 
place parties, as it were, between the people and the railroad 
company, and for the protection of the people to require the 
assent of the justices as a condition upon which the people might 
be asked to incur a heavy pecuniary liability. 

The charter under discussion in that case provided no mode 
of access to the people except through the county court, and the 


people had no power to impose upon themselves the proposed 
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debt until the assent of the court was obtained, and hence the 
exercise of the discretion given to the court was an indispensa- 
ble prerequisite, a condition precedent to any action by the peo- 
ple looking to a subscription to the stock of the company. That 
provision showed the legislature meant to require, under any and 
all circumstances, a concurrence of the judgment of the county 
court and a majority of the voters voting at the election in any 
subscription that might be made, and that none should be made 
without such concurrence ; and hence it was held that the legis- 
lature intended by the words “ county court” a court composed 
of the presiding judge and justices—the representatives of the 
people of the various sections of the county in all matters per- 
taining to county finances. 

But we also said, that if the discretion of the legislature been 
imperative on the county court to order a submission of the ques- 
tion to a vote of the people, it would have been immaterial 
whether a court composed of the justices, or held by the presid- 
ing judge alone, made the order, as either or both must obey. 

We repeat, then, that the point on which that case turned 
was the clearly manifested intention of the legislature that no 
subseription should be made under that charter without the as- 
sent of the county court and a majority of the voters voting on 
the question, and the assent of the court was required to be given 
before the voters could act at all in the matter. 

Under the charter of the Owensboro & Russellville Railroad 
Company, as originally adopted, a like diseretion was given to 
the county court, and if there had been no amendment to it we 
might hold, as we did in the case of the Bowling Green & Madi- 
sonville Company, although there are some grounds upon which 
the cases may be distinguished. But by the provisions of section 
53 of the act of February 5, 1868, quoted supra, the legislature 
authorized the county courts to subscribe upon the petition of a 
majority of the legal voters of their respective counties, and by 
section 9 of the act made it the imperative duty of the court to 
subscribe as directed by the petition, and in ease of a vote it was 


made likewise imperative if a majority of the voters of the 
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county voted in the affirmative. This shows that it was not the 
intention of the legislature to require the assent of both the 
county court and the people as an indispensable prerequisite to 
any subseription by a county. It would seem idle to suppose 
that the legislature meant to interpose the county court as 
a barrier to a subseription being authorized by vote without 
the previous consent of the court in order to secure to the people 
the benefit of the opinion and judgment of the court, when the 
legislature at the same time and in the same act placed it in their 
power to direct and compel the court to make the subscription, 
whether it approved the project or not. If the people desired 
to have the subscription made, and the court on being applied to 
refused to submit the question of subseribing to a vote, they 
might by petition accomplish their wish, despite the adverse 
view of the court. What reason could have induced the legisla- 
ture, when authorizing a majority of the voters by petition to 
compel the court to make the subseription petitioned for, to re- 
quire the assent of the court as a condition precedent to allow- 
ing a like number of voters by voting at the polls to require the 
subscription to be made? In the charter of the Bowling Green 
& Madisonville Company, the order of the court submitting to 
the people the question of subscribing was the only mode in 
which a subseription could be made, and was a condition with- 
out which no subseription was authorized, however much the 
voters might desire to subscribe. 

Under the charter of the Owensboro & Russellville Com- 
pany the order submitting to a popular vote was one of two 
modes provided for ascertaining the will of the people, and the 
fact that a mode was provided which was wholly independent 
of the county-court, and much more liable to abuse and frands, 
shows that the order of submission was intended merely as a 
means of ascertaining the popular will, and not as a condition 
precedent to a subscription; that the consent of the voters was 
the essential thing to be had, and that no importance was at- 
tached to the opinion or judgment of the county court as to the 
propriety of subscribing for stock. As in the practical opera- 
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tions of the charter the legislature seems to have attached no 
importance to the opinion of the county court as to the propri- 
ety of a county subscription, we can not hold that the consent 
of the county court was a condition precedent to a vote and sub- 
scription. As we said in the case against Warren County, if the 
legislature had given the county court no discretion whether it 
would order an election, it would have been immaterial whether 
the court that ordered the election was held by the county judge 
alone .or was composed of the judge and justices, so we hold 
here, that as the legislature has plainly manifested its intention 
not to make the right of the people to require a subscription to 
depend upon the discretion of the court, and to confer upon the 
people alone the power that was conferred under the Bowling 
Green and Madisonville charter on the people and county court 
jointly, it was immaterial whether the vote that was to ascertain 
the will of the people was made by the county court held by the 
county judge alone or by the judge and justices, as in either case 
it was the consent of the voters and not the concurring consent 
of the voters and the county court that the legislature intended 
should decide the question. 

We recognize the rule that a statute conferring such powers 
must be strictly construed in all matters affecting the substantial 
rights of the tax-payers. But at most the county court by which 
the vote was ordered was not properly constituted, but it was 
still the county court. 

The object in submitting the question through the county 
court was merely to ascertain in a regular and orderly manner 
the voice of the voters, which was made the controlling power, 
and whether the tribunal that ordered the vote was constituted 
precisely as intended or not, it was, at most, but an irregularity 
which in no manner reached or affected the voters or the result 
of the vote or the substance of the transaction. We are, there- 
fore, of the opinion that the order of the county court submit- 
ting the question of subscribing to the stock of the company to 
a vote of the people was and is a valid order. 

As we have before stated, when the order for a vote was 
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made, the charter only authorized a subscription to be made in 
the event that a majority of the voters of the county should vote 
in favor of it. But two days before the vote was to be taken 
an act further to amend the charter became a law. That act 
amended section 6 of the act of February 5, 1868, quoted at the 


beginning of this opinion, so as to read as follows: 


“That whenever a majority of the votes cast at any election 
held for that purpose shall instruct the county judge of the 
county or precinct voting to take stock in the Owensboro & 
Russellville Railroad, it shall be the duty of the county judge 
of the county to subscribe the amount so voted for, and to issue 
bonds therefor: Provided, however, That this act shall not inter- 
fere with subscriptions by petition as authorized in the act to 
which this is an amendment and the original act of ineorpora- 
tion.” (Acts 1868-9, vol. i, p. 515.) 


As a majority of the voters of the county did not vote in 
favor of the subscription, that vote did not authorize the sub- 
scription that was made, or the issuing of the bonds of the 
county to pay for it, unless the foregoing act is applicable. 

The vote was taken after the act went into effect, and there- 
fore comes within the terms of the act. 

It is contended, however, that the legislature only intended 
it to apply to votes taken at elections ordered after it went into 
effect, and that to apply it to a vote ordered before its passage, 
and taken two davs after its passage, would make it operate as a 
fraud upon the voters; that the voters knew when the vote was 
ordered that the law provided, unless a majority of the voters 
of the county voted in favor of the proposed subscription it could 
not be made; that they knew if they abstained from voting they 
would be counted as voting against it; and that the act of Feb- 
ruary 25, 1869, being passed only two days before the vote, the 
voters could not learn its provisions in time to enable them to 
vote against the subscription if they desired to do so. 

But the language of the statute is plain and unambiguous. 
There is no room for construction. ~The act was in force when 
the election was held; it was held for the purpose of instructing 


the county court to subseribe for stock in the Owensboro & 
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Russellville Railroad Company, and a majority of the votes cast 
were in favor of the subscription, and the act declared that in 
that event it should be the duty of the county judge to make 
the subscription, and he acted in obedience to it and made the 
subscription and issued the bonds. The power of the legislature 
to pass the act has not been, and in our opinion can not be, suc- 
cessfully questioned. 

The legislature having passed it, and in language which does 
not admit of construction, applied it to the election held two 
days after its passage, the courts have no power to annul or dis- 
regard it. 

We are, therefore, of the opinion that the subscription and 
bonds are valid, and the judgment of the court below to that 
effect is affirmed. 

Hargis, J., dissenting. 
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EK. R. Cook, - - - - Appellant, 
VERSUS 
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| | Appeal from Lyon Cir- 
SAME v. SAME. > eutt Court. Opinion 
by Holt, 


C. A. THompson, - - - Appellant, 
VERSUS 


SAME, - - - - - - Appellee. | 


The court being sufficiently advised, delivered the following 
opinion herein: 


“The appellee, by a cross-appeal in these cases, questions the 
right of the appellants to a judgment upon the overdue interest 
coupons held by them, and which were attached to its bonds that 
were issued and delivered to the Elizabethtown & Paducah Rail- 
road Company by virtue of an act to amend the charter of said 
road, approved February 24, 1868. It is proper that they should 
be first considered, because, if sustained, the appeals by the appel- 
lants must fail. It is urged that the bonds and coupons are not 
valid, beeause the county judge ordering the election to take 
the vote as to whether the county should subscribe stock to said 
road, and in making the subscription and issuing the bonds 


therefor, acted alone and without associating the justices of the 


county with him. 
“The act in question provides that all this shall be done by 


the “county court,” and contains no language from which it can 
be even inferred that the legislature inte vaded that it should be 
done by the county levy or fiscal court of the county; and 
although there is some reason in the elaim that when the term 

‘county court” is used as to fiscal matters, it refers to the fiseal 
court, yet, as a general rule, when reference is made to a county 
court or the action of a county court, it means a court presided 
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over by the county judge alone, and should be held to so mean 
when used in connection with fiscal matters if it relates to mere 
ministerial duties. Moreover, in this instance the direction of 
the legislature to the county court to do these ministerial acts, 
was imperative, and, it is therefore immaterial whether it was 
done by the county judge alone or by him and the justices, even 
admitting (as we do not) that a bona-fide holder of the bonds 
can be affected by such matters.” 


The non-delivery of the certificates of stock to the county, 
or that the payment of the coupons was never demanded at the 
bank where they were pavable, can not avail the appellee, as no 
refusal by or inability of the company to deliver the certificates 
is alleged, or that the appellee had provided the funds at the 
stipulated place of payment to satisfy the coupons. In fact it 
is alleged and not denied that it had not done so, and certainly 
an innocent holder of them was not bound to look to the deliv- 
ery to the county of the stock certificates. Finally, it is urged 
that the above cited act is unconstitutional, because it required 
the county court to submit to a vote any sum, however large, 
that the railroad company might name, as a proposed subscrip- 
tion to its road. 

We deem it a sufficient answer to this to say that the voters 
of the county had a right to accept or reject it as they pleased, 
and that its submission did not require its acceptance. 

The appellee has estopped itself from relying upon some of 
the defenses above noticed by its action. It had, before these 
suits were brought, levied and collected a tax to pay the interest 
coupons attached to the bonds; it had obtained from the legisla- 
ture in 1878 an act to authorize it to levy and collect a tax to 
enable it to purchase these very bonds, before their maturity, from 
the holders ; and had in fact by virtue of the act levied and col- 
lected a tax for such purpose. It can not therefore be heard now 
to say that the bonds antl coupons are invalid. 

This conclusion as to the grounds of the cross-appeal neces- 
sitates the consideration of the appeals proper, and to do so 
properly a brief statement of facts is necessary. 


By section 9 of the act above named, and under which the 
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coupons were issued, it was made the duty of the county court of 
Lyon County to levy and cause to be collected a tax sufficient to 
pay the interest on the bonds, and which was due semi-annually. 

Section 10 provided for the appointment by the county court 
of a “ board of commissioners of the sinking fund” of the county, 
one of whom was to be its treasurer and receive the fund that 
might thus be collected for the payment of the coupons; and 
when collected it was to be appropriated to their payment. 

The act made provision also for the payment of the bonds or 
the principal of the debt; and provided that any dividends which 
might be declared upon the county’s stock in the railroad were to 
be applied first to the interest upon the debt, and then any sur- 
plus remaining was to be used in purchasing the bonds. 

By an act of the legislature entitled, “ An act for the benefit 
of the tax-payers of Lyon County,’ approved February 6, 1878, 
a “financial board of Lyon County ” was created ; and section 
11 provides as follows: 

“Tt shall be the duty of said financial board to decide whether 
a levy should be made by the county court of Lyon County for 
the purpose of raising a sinking fund to be used in the purchase of 
the bonds of Lyon County, given to the Elizabethtown & Padu- 
“th Railroad Company before the maturity of said bonds; and 
a 7 - ad ’ - . om ‘ . * » . 39 
similar levies shall be made as often as said board may decide. 


Section 17 of the act provided for the appointment by the 
county court of a treasurer to receive said funds; while section 
20 reads thus: 


“The money realized from taxes levied and collected under 
this act shall be used alone for the purchase of the principal ot the 
said bonds given by Lyon County to the Elizabethtown & Padu- 
eah Railroad Company, and the costs and expenses incident to 
the levies and collection thereof, and shall not be appropriated to 
or used for any other purpose by any character of order or proceed- 
ings whatever. After a levy shall have been made pursuant to 
this act, it shall be the duty of said county court to negotiate 
with the holders of said bonds in regard to the purchase thereof, 
and shall have the authority to agree with them upon the price 
they shall receive for their said bonds, and to prescribe rules to 
govern said treasurer in the purchase thereof, subject to such re- 
strictions as to the amount that may be paid for them as may be 
fixed by said financial board.” 


The appellants, having attached the fund raised under this last 


act, the court below held that it could not be seized by legal pro- 


cess to pay their debts evidenced by the interest coupons, and of 


this ruling they now complain. 

It is admitted by their eminent counsel that if the restriction 
imposed upon the use of this fund by the legislature is valid and 
constitutional, that they can not succeed ; but it is urged that it is 
illegal and that the act to that extent only is unconstitutional. 

It seems to us that if the money is not appropriated to the use 
for which it was specially raised by taxation, that then it would 
be held in trust by the party in possession of it for the tax-pavers, 
and that it would have to be refunded to them and eould not be 
subjected by the appellants, and even if it did not have to be re- 
turned to them, but fell into the general treasury of the county, 
then it may well be doubted whether it could be reached by the 
appellants by attachment. 

The authorities are conflicting upon this question. It seems 
reasonable to suppose that if a county court contract a debt that 
its property should be liable to seizure to pay it, but the offices 
of government must be performed and not impeded ; and the need 
of this is so absolute that other considerations can not prevent ; 
and the current of authority is that means or property which are 
used for strictly governmental purposes can not be seized by at- 
tachment or upon execution. (1 Dillon on Mun. Corp., Sees. 100, 
101.) 

It is true, however, that as to all this transaction the county 
is to be treated as a quasi private corporation. 

It was not acting as to a governmental use or trust, savs Mr. 


Dillon in section 576 of work supra. 


“In some of the States it is held that the private property of 
municipal corporations, that is such as they own for profit, and 
charged with no public trusts or uses, may be sold on execution, 
against them. In other States, either by statute or on general 
principles, it is declared that judgments against municipal cor- 
porations can not be enforced by ordiuary writs of execution, and 
that the remedy of the creditor is by mandamus to compel pay- 
ment, or the levy of a tax for that purpose. 
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“Questions of this kind are influenced much by local legisla- 
tion. On principle, in the absence of statutable provision, it 
would seem to be a sound view to hold that the right to contract 
and the power to be sued gives the creditor a right to recover 
judgments; that judgments should be enforceable by execution 
against the strictly private property of the corporation, but not 
against property owned or used by the corporation for public 
purposes.” (Meriwether v. Garrett, 102 U.S.S. Court Rep. 501.) 

We therefore conclude that the fund in question is liable to 
the attachments of the appellants, if the legislative restriction as 
to its use is not valid. It is not to be presumed that the law- 
making power has acted in violation of the Constitution. It is 
true that a legislature can not dispense with or suspend the opera- 
tion of a general law in favor of a particular individual. For 
instance, the law of exemption can not be varied for particular 
individuals or localities. The statute of limitations can not be 
suspended for a particular individual. 

The privilege of taking a greater rate of interest than is al- 
lowed by the general law can not be given to a particular per- 
‘son; but the case now presented is not, in our opinion, of such 
a character. The act which authorized the issue of the appel- 
lant’s coupons provided the manner and means of payment. 
They must be presumed to have accepted them, looking to the 
mode thus provided for their payment; they can compel it by 
the proper legal procedure, and had no claim upon the legisla- 
ture for any additional remedy. 

The fund in contest was created by the legislature for and 
limited to a special purpose. 

An examination of the legislative proceedings will show that 
this has been done in cases substantially similar to this from time 
immemorial. The limitation violated no vested right of a eredi- 
tor. The ereation of the fund was purely a voluntary matter 
on the part of the legislature which the ereditors had no right to 
demand; and hence it had the power to limit the use of it. 


The writer last cited says: 
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“The legitimate authority of the legislature over municipal 
corporations extends to making provisions concerning their funds 
and revenues, and the authority is not abridged because the pur- 
pose to which the revenue is to be appropriated is specified in 
the charter.” (1 Dillon on Municipal Corporations, Sec. 62. 


In this instance the county could not have ordered the treas- 


urer of the financial board to apply the money to a different 


purpose from that provided by the legislature, and the appellants 


have no greater rights than the county authorities had as to it. 

It is said, in section 458 of Drake on Attachments, that ‘a 
fundamental doctrine of garnishment is that the plaintiff does 
not acquire any greater right against the garnishee (who was the 
treasurer in this case) than the defendant himself possesses.” 

The judgment below is affirmed upon both the original and 
the cross-appeals. 

A copy. Attest: THos. J. HENry, C. C. A. 

By Rosp’t L. GREENE, D. C. 
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IN SUPREME COURT OF THE UNITED STATES. 


Kk. G. MERRIWETHER, Plaintiff in Lrror, 
Vs. 
THE JUDGE OF THE MECHLENBURG CoUNTY Court, in the 
State of Kentucky, Defendant tn Error. 


Brief and Argument for Defendant in Error. 


EPITOME AND ANALYSIS OF RECORD. 


Plaintiff in error on 26th day of January, 1381, filed pe- 
tition for mandamus, against “ihe Judye of Mech enburg 
County Court,’ to compel him “to cause to be levied and 
collected a tax sufficient to pay” a judgment alleged to 
have been recovered by the petitioner against the County 
of Mechlenbure for the sum of 35,274.28, with interest from 
February 21st, 1876, tall paid, at the rate of six per cent. 
per annum, and SLOL costs of suit, wherein the judgment is 
assumed to have been rendered. 

Direction is further sought azainst the County Judge to 
levy and collect a tax sufvient to pay “ the cost of collect- 
ing such tax ;” aud tuat the levies and collections required, 
be made “on all the real estate and personal property in 
said county, subject to taxation under the revenue laws of 
the State, including the amounts owned by residents of such 
C MUD Y, which angled a, be fiver Lie wieder ihe egualizulion 


laws of the State.” 


The judgment is alleged to have been recovered “upon 
coupons for semi-annual interest, which bad become Gue 
upon bonds, issued by the county in payment for a subscrip- 
tion by it for capital esis of the Elizabethtown and Padu- 
eah Railroad Company.” No account of the circumstances 
under which the judgement was obtained is given. There 
is nothing vouchsafed to inform counsel or court as to 
whether the county was properly served in the cause where- 
in the judgment is claimed to have been entered. Nor is 
any question as to this made in this record by the defend. 
ant in error; and the bald statement of the plaintiffin error 


’ 
-<- ae 


that “judgment ws as recovered * * * * = avainst the 


” must, so far as this litigation is 


county of Mechlenbury 
concerned, be accepted as true, though, from the views enter- 
tained by the counsel jor the plarntijj in error as to the con- 
stituents of the court, charged with duty in the matter of the 
Elizabethtown and Paducah Railroad Company under the 
charter, a yrave suspicion might well be bred that the county 
really was never properly served tn the cause, and was not 
before the court. 

The petition alleges the issuance of execution on the 
judgment and a nulla bona return, with subsequent demand 
of the county judge that the levies and collections, sought 
by the application for mandamus, be made by him, and his 
refusal to do so. ‘The absence of any other remedy than 
maudamus is likewise averred. 

The defendant in error, the county judge, who, at the 
time was one J. C. Thompson, demurred to the petition and 
assigned two grounds : 


1. The justices of the peace of the county were necessary 
parties 


a special demurrer ; 
2. The petition stated no cause of action against the 
county judge—a general demurrer. 


_~ 


The court sustained the demurrer, Jndze BARR, presid- 
ing, The opinion is found on pp. 7,8 and .) of the record, 
and rules that the county judve has no power under the 
act of February 24th, 1858, amending the charter of the 
Elizabethtown and Paducah Railroad Company, to levy 
and collect taxes to pay the bonds or the coupons, issued, 
or purporting to have been issued, under that act; the cou- 
pons on which the plainul¥ in error recovered judgment be- 
ing for the semi-annual interest on such bonds. 

The plaintiff in error then filed an amended petition, in 


which the following matters are set up by way of estoppel: 


1. The justices of the peace of the county had resigned 
and no other citizens of the county would qualify or act as 
such in the county—and that the resignation of the justices 
and refusal of other citizens to take their place were for 
the purpose, and with the intent to defeat the collection of 
the bonds and interest. 

2. The orders submitting to the people of Mechlenburg 
County the question of subscription under tue act February 
24th, L865, subscribing of stock afier the vote of the people 
had been taken, and for the levy and collection of taxes to 
pav inierest on the bouds, given for the stock, from 1569 to 
1873, inclusive—had all been made and executed by the 
presiding judge, acting alone. The justices of the peace had 
never been called upon to act with reference to any matter 
connected with the subscription of stock, the issuing of the 
bonds er the levy aud colleetion of taxes, until in the year 
1874, when, on demind to make a levy for the payment of 
interest, (hey refused, 

}. The justicesof the peace,‘ fully andexpressly” recognized 
the validity of the act- of the presiding judve in the follow- 
ing way, to wit: 

a. At the November Court of Claims, in 1868, an order 


was made appoluung 5. P. Love, the presid.ng judee of 


4 


the Court,” to have bonds of Mechlenburg County printed 
for $400,000.” 
6. Ata Court of Claims held November, 1869, an order 


was made allowing one Thomas Bruce, the clerk, $1,150 


for affixing seals to the bonds. 

4. The people voted at the election ordered by the 
county judge on the question of the stock subscription, 
and paid the taxes levied by tuis officer for the years 1569 


to 1873 inclusive. 


It is claimed by the plaintiff in error, in the amended 
pleading, that the acts of the people in the two rezards last 
mentioned, constitute on their part a ratification and con- 
firmation of what the presiding judge did sitting and acting 
by himself; and that the justices of the peace had by the 
acts attributed to them, also ratified and confirmed what 
the presiding judge had ordered aud done in all the premises, 

To this amended petition the defendant in error repeated 
his general demurrer. 

The court sustained the demurrer and delivered a written 
opinion, which is found on p. 12 of record. In this opinion 
it is ruled that the facets stuted in the amended petition, if 
true, did not confer authority to levy a tax for the payment 
of the judgment demand of pla ntift in error. 

a. Usurpation of powers by the incumbent of an office, 
either de facto or de jure, does not carry to the office or 
officer the usurped powers. 

6. Kstoppel has no application in this case. 

The petition for mandamus was denied and dismissed. 

The petitioner is in this court on a writ of error from 
this judgment. 


0 
: 
The intent of Act, February 24, 1868. 


The court below discussed and decided the case with 
reference oniy to the 7nfent of the levislature in the use of 
the words © County Court” in the aet of February 24, 1863, 
under which the bonds were issued, for the defaulted coupons 
of which the appellant recovered the judgment attempted 
to be enforced by mandamus. Adversary counsel confine 
themselves also to this scope, and only attempt response to 
the opinion of the deciding judge. Of course the counsel , 
for appellee must also move on the same line. 

It is preper to correct an injustice done by opposing 
counsel in their brief tothe judge who presided at the hear- 
iny of the cause. It is assumed in arzument that his con- 
clusion as to the intent of the levislature in the use of the 
words “ County Court,” res'ed alone on the fourth section 
of the act. While it is insisted for appellees that if there 
were no other provisions or regulations in the act, which 
would show that the legislature intended a county court 
composed of county judge and the justices of the peace for 
adminstration of the aet, this section would be sufficient to 
establish that intent as ruled below, vet the judge plainly 
declares that he also drew his conclusion from o//er parts of 
the act and from an inspection of the “erdire act.’ This is 


his language: 


“Construing the entire act and gathering from its 
provisions the legislative meaning in the use of the term 
“County Court,’ [ have concluded that it means a 
court composed of the county judge and the justices 
of the peace, and that under this charter the county 
judge alone cannot levy a tax to pay this judgment.” 


Rec., p. 9. 


Thus the opinion of the court below does not stand on one 
section, but is gathered from the “entire act ;’’ and is bot- 


6 
tomed on each and every section thereof. In fine, taking 
the act asa whole and carefully considering it in all its parts, 
the court below found nothing to justify the claim, that the 
presiding judge, sitting alone asa coun'y court, could make 
levy ( f" or collect, a tax for the payvinent of the interest on 
the bonds issued, or purporting to have been issued, under 
the act. 

Another misconception by adversary counsel, of the de- 
liverance of the court below, should be corrected. 

There is nothing in this deliverance that will allow it for 
a moment ‘to be inferred that, with such a decision as Cook 
vs. Lyon County before him, the learned district judge” 
would have made any other judgment than he did, even if 
what was saidin Cook vs. Lyon County can be considered a 
decision as to anything touching the questicn disposed of 
in this cise by the court below, which is denie Ll. This Lyon 
County utterance will receive proper attention in due 
order and place. | 
] 


There had been no ruling on the act construed by the 


and was disposed of in the United States Court. This 


record was initiate lin January, L83l. Tae Lyon County 


court below bv the State courts, when this cause originated 


litigation, if it has any pertineney, never came up for julg 
ment until November Lith, L384. Logan County vs. Calé- 
well was not decided until October 28, 1830, and was not 
the opinion or judyment of a united court, there being a dis- 
sent. The Appellate Court of Kentucky refused to tie 
itself to this case, and therefore declined to allow it to be re- 
ported. Itis nut even authority in the Appellate Court of 
Kentucky. The act passed on in the case was not the act 
under discussion in this. The opinion does not set out the 
whole act, which was a charter with amendments of the 
Owensbcro and Russelville railroad. It can, therefore,. so 


— 
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far as the opinion is concerned, be only compared, in part, 
with the Kiizabethtown and Paducah Railroad act. 

The case of Cook vs. Lyon Connty is absolutely buried 
in the obscurity of the “pigeon-hole,’ not even being 
awarded the compliment of publication in a law journal. 
So far as adversary counsel can claim any application or use 
of it for controversy with the court below, if even a ma- 


jority of the Court bad recognized it as sound 


, it Was new, 
“spik and span,” and would, according to the rule govern- 
ing that and all other final reviewing courts, have deen re- 
ported, even if there had been a dissent, which, of course, 
there Was,—the same judge that dissented in the case of 
Loyan County vs. Caldwell being necessarily a dissentient 
as to the same matter iu the former case that he dissented 
about in the Jatrer. And this matter is the only possible 
point of contact between that and the case now in hand. 

The only case,that was settled by the State Court at the 
time the United States Court had the litigation of this 
record thrust on it, was that of the Bowling Green and 
Madisonville Railroad Company VS. Warren County. To 
this case the United States Court adhered foo closely, as I 
conceive, assenting to some things in the opinion of the 
justice speaking for the court, which will not stand the 
test. But there was enough in the decision that was sound 
to support the conclusions of the United States judve, and 
on the solid ground found in the Bowling Green and 
Madisonville Railroad Company vs. Warren County, 10th 

dsush., TL1, he rested his judgment. 

If, however, these conditions were not present as to tie 
rulings of the State Court, I should not hesitate todemand 
of the Courts of the United States to deal with the statute 
under investigation just as if 1t was a Federal statute, con- 
struing for themselves, and solving for themselves every 
question, whether Constitutional or otherwise, wncontrolled 


by the action of the Stute Courts astothisor similar statutes. 


S 


For by no construction of, or determination as to the va- 
lidity of, these acts has any rule of property been settled, 
which J maintain is the only condition that constrains a 
Federal Court by a State adjudication, 

For this position the case of Buryess vs. Seligman, 107 
U.S. Rep., 88, 35, 1s cited. For the convenience of the 
Court so much of the decision as touches this point 1s ex- 
cerpted, aud printed as a part of this brief and argument, 


Appendix A. 


The Judge below, while basing his conclusion on the 
“entire act,” contents himself with the citation of only one 
section of the act in argument. I will insist on certain 
rules for the construction of statutes, aud will also cite other 
provisions of the act, which, it is respecttully submitted, 
will leave this Court no other alternative than to affirm 


the judgment. 


1. If a certain policy has been long established and a 
certain principle long and uniformly acted on in a State, it 
is to be presumed that it was not the intent of the Legis- 
lative department, by a statute, not directed vt this poliey OF 
principle, to in anywise change or modify the same. And 
of an act, such as the one under cousideration, be.ng a vrant 
of privileges to a private corporation at the Instance of ‘he 
latier, and for tts benefit, it must ve assumed that 1t was 
intended to subject the granteesand all parties to the long- 
established policy and long-acted on principle ; ard nothing 
but the most unequivocal declarations to the contrary, or 
provisions in the act ¢reons/stent with the long-established 
policy and long-acted-on principle, will be allowed to set 
these latter aside. If it be at ald du doubt, the pelicy and 
principle will be maintained. 

If it was not for this rule of construction, it would have 


been impossib-e fur the uelisi: Courts to bold a curb on 


() 


the omnipotent Parliament, and to have saved the liberties 
of England from evil legislation. The English Judge never 
allows in construing and applying a statute, if /t be possible 
to avoid it, the intent to prevail that would change or 
modify a long established policy or a long-cherished prin- 
ciple, even in public statutes, much less in the case of pri- 
vate vrants. 

For the purpose of apprehending the relation of this 
proposition to the act under examination, as also for the 
proper understanding and application of other propositions 
to be made, it 1s necessary to state the several acts of the 
Legislature touching the organization and development of 
the Elizabethtown & Paducah RR. Co., up to and inclu- 
sive of tlhe assumed issue of the bonds of Muhlenburg 
County. 

An act incorporating the Elizabethtown & Paducah R. R. 
Co. was passed Mareh oth, 1867. (See acts Ky. L. 1867, 
2 vol., p. 255.) The act had the provisions usual in such 
instances, and appointed a large number of individual com-. 
missioners to open books and receive subscriptions to the 
capital stock. When a certain amount was subseribed and 
a certain amount pad im, the corporation had an existence, 
but not before. 

This incorporating act 1s only ealled to the attention of 
the Court to show that it is the work and in the interest, of 
private promoters—a private grant. 

March 9th, an amendment was procured by the promot- 
ers, allowing the corporation, when perfected, to solicit of 
the counties along the line of the proposed road a stock 
subscription, and the counties to take stock. 


Ibid, 425. 


February 24, 1868, the corporation had passed another 


amendment ropealing the preceding amendment to the origi- 
25 | 
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nal act. It is under this amendment that the bonds are 


claimed to have been issued. 
See Acts Ky. L., 1867-8, p. 622. 


These two last acts, for more convenient reference, are Ay 
annexed as appendices B and C respectively. 


The established policy of the State of Kentucky in the 4 
conduct and managem+nt of all fiscal business of the coun- | 
ties, whether,ordinary or extraordinary, has been to inter- he 
pose between the people and the assumption and creation of, 
all pecuniary obligations and all levies, the justices of the | 
peace, and to allow no charge and no levy to be made d- 
rectly or indirectly upon the people of a county, by tithables, 
or on property, for, or on bebalf of, any matter appertaining 
to or affecting the people ot the particular county as distin- 
guished from the whole people cf the State, without the 
consent of, or a conference by, a majority of the justices of a 
the peace in commission. Wienever this policy bas been 
departed trom to the smallest extent, it has been declared | 
in express terms, and was and is eaceptional. 

In the investigation as to tlis, it is unnecessary to go { 
further back than the constitution of 1799, though that of 
1792 creates justices of the peace, thus, at this carly day, 
embedding them in the constitutional structure of the State, 
and placing them beyond the legislative power to abvlish. 
The second constitution, that of 1709, also ayain creates 
justices of the peace and provides for the construction out of 


them of county courts. (See 1 M. & B., 62.) 
There must have been a tenacious as well as a clearly de- 

fined motive in thus identifying, at these early times, the : 

justices of the peace with the constitutional foundations of “a 

the Commonwealth. There can be but one motive as- ¢ 

signe l. It was the creation of a magistracy so near the 

peo, le and so familiar with their interests, that in all dusv- 


ee ape 
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ness matters these latter would be protected and the people 
guarded. The need of convenience in the administration of 
petty justice, and the facilities for police supervision, will not 
sufficiently account for this phenomenon. For, as to these 
affairs, the Legislature could well be trusted to provide ade- 
quate agencies. [owever. legis!ation under this constitu- 
tion and judicial exposition subsequent, plainly indicate 
that the founders of the State have not been misinterpreted 
as to the motive actuating them in this regard, as will be 
made manifest inthe progress of this argument. 

The policy contended for was initiated at least as far 
back as the act of 1796 (Dec. 17), though not fully devel- 
oped. 1M. & B., 504. This act was passed under the 
first Constitution, three years before the second Constitu- 
tion. The poticy continued to grow and expand through 
the acts of 1797, 2 M. & B. 1118, likewise passed under 
the first Constitution, of January 31, 1810, 1 M. & B., 506, 
January 15, 1811; 1 M. & B., 507; and of December 21, 
1821, | M.& B., 508, until with the last act it may be 
said to have fully matured in legislative expression ; 
though the idea, the conception, was present from the adop- 
tion of the Constitution of 1792 in Constitutional ordinance 
and legislative act up to and inclusive of the last act re- 
ferred to. The three last acts were passed under the second 
Constitution, or that of 1799. The act of 1811 forbids any 
appropriation for “court-house, jail, or any additional re- 


” etc., enumerating the 


pairs thereto, for building bridges, 
variuus expenditures necessary or proper in the conduct of 
the county government, ¢. e., the ordinary charges on the 
people of a county for such a purpose, “ unless a majority 
of all the justices in commission ” for the county shall be 
present and compose the Court,” and then further inhibits 
the levy of “any charge of money for any purpose what- 
ever,’ without a constitution of the Court, by a majority of 


the Justices iu Commission. 
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The act of 1821 uses thislanguage: “ ffereafter no county 
Court within the commonwealth shall have the power to 
appropriate or order to be paid out of the funds of, or ere- 
ate any debt, or make any contract against the county over 
which they preside, any sum exceeding one hundred dollars, 
unless a majority of all the mayistrates (justices of the peace, ) 
entitled to a seat at such Court shall be present”. 

Tne act of 1850, 1 M. & B., 508, a majority of Justices 
are required to be present for the appointment of a clerk 
of the County Court. 

The act of 1833, 1 M. &. B., 509, requires a majority of 
Justices for permission to erect gates across the roads. 

The act of 1854, 1 M. & B., 510, requires a majority to 
act in the appointment of commissioners to settle the ac- 
counts of executors, administrators, guardians, &c. 

The last three acts are cited to show how minutely the 
policy of the State associated either the consent or delibera- 
tion of a majority of the Justices with the merely business 
administration of the county, as a sive qua non. 


During the entire period of the initiation and growth of 


this policy the “County Court” was also empowered to 


perform with a less number of justices of the peace—at one 
time three, at another by «ne—chosen as chairman and 
presiding officer of the Court, not at all dissimilar to the 
present presiding judge, all duties as to probate of wills, 
grant of letters of administration, appointing guardians, and, 
in fine, all matters pertaining to estates; also the opening 
of roads, and such other matters as were more or less ju- 
dicial. Also, there was during this time a smaller number 
of Justices of the Peace who, as a ‘‘ County Court,” tried 
controversies or suits between citizens pure/y judicial. This 
“County Court” was called variously the “ Monthly 
Court,” “Court of Quarter Sessions,” and “ Court of Claims 
; 


or Levies,” at least one more alias than that now exist- 


isting as to the present County Court, or the one suc- 
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ceeding the last Constitution—that of 1850. Yet it was 
the same tribunal, the same autlor.tv, the same * County 
Court,’ with power granted or demed, as it might 

be constituted at one time or another, or accordinz to the 

number of members that might be present at one session or 

another. That is: When constituted of certain members it 

had power or jurisdiction to do certam things, which, when 

not so constituted, it could not do, although competent to 
do many other things. The “* Court of Claims and Levies” 
Was not a separate or distinct court from the “ County 
Court,” but merely the “County Court ” in sess/on to pass 
on claims, make appropriations, and levy taxes for pav- 

ment. The “ Monthly Court” was,not separate or distinct 

from the “ County Court,” but merely the “ County Cour.’ 
in session to dispose of matters of probate and other matters 
specially required by law to be acted on by the “ County 

Court” monthly. The “ Court of Quarter Sessions” was 
not separate and distinet from the County Court, but merely 
the “County Court 7 sessvon to hear and dispose of pri- 

vate controversies between litigants, and such other affairs 
as by law were required to be dispatched by the * County 
Court” quarterly. But for jurisdiction at these respective 
sessions the “ County Court” depended on the number of 
members present. For it must not be overlooked that al/ 
the justices of the peace for a county were members otf the 
“County Court,” and had a right to sit and act at any of 
these various sessions, except, perhaps, at the quarterly ses- 
sion provided for in the act of June 28, 1792. 1 Littell, p. 
90. This doubt, and it is barely a doubt, arises out of the 
particular wording of that act, which, however, was after- 


wards changed. 


In the constitution of 1850 (the present and third one) the 
convention that framed it, attempted to change this policy 


and to deprive the people of the counties of the guardian- 


. 
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ship of ther justices of the peace A “County Court ” was 
established “in each county,” “ to consist of a presiding 
judge and two assoviate judges, any two of whom” should 


99 


“constitute a court,’ “the jurisdictio:” of which was 
“to be regulated by law,” but “until changed ” was to be 
and remain the same as that “vested in the County Courts 
of’ the State at the time the constitution wasframed. This 
was the jurisdiction that has just been traced, and which 
will be found in the acts cited, including the fisca? business 
of the counties. It is to be observed that the word “ jur/s- 
diction ”’ is used in this constitution to describe the powers 
of the County Court, without distinction as between judicial, 
legislative or ministerial functions of the court, without 
reference to the work to be done, whether it be judicial, 
quasi-judicial or fiscal. Then when the County Court does 
an act without the requisite number of members, even if it 
be fiscal altogether, the co rt was without jurisdiction in the 
special premises and the act therefore void. 

The convention was however afraid to trust their instru- 
ment for ratification to the people with this innovation on 
the ancient policy of the commonwealth, witbout a provi- 
sion by which the people could, at the earliest moment, re- 
lieve themselves from it and restore the “old time” habit 
as to their county fiscal affairs, and even the use and the 
interposition of the justices of the peace, officers created by 
this as well as the preceding constitutions, in all or any 
matters that might come before the county court for action, 
whether judicial, guasi judieral, legislative or ministerial. 
It was ordained that “the General Assembly ” might, “ at 
any time, abolish the office of the associate judges when- 
ever ‘it should’ be deemed expedient,” “in which event 
they might associate with said court, any or all justices of 
the peace for the transaction of business.” It was still 
farther ordained, that if the General Assembly did not de- 
sire to dispense with the associate judges they might pro- 
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vide “that the justices of the peace in each county” shonld 
‘sit at the Court of Claims and assist in laying the county 
levy and making appropriations.” 
See Art. IV. present Constitution, Secs. 29, 33, 37, 
1 Stan. R.S., pp. 187, 158, 139. 


If there could be any doubt as to the position taken by 
counsel for appellees, that whatever distinguishing names or 
designations may have been used, or may have attached to 
these courts of the counties by reason, either of the time 
thev may have been held, or of the business dealt with, these 
courts are but different sesstons of the one court, and that 
the County Court” 
ent Constitution must forever quiet it. 

Here a “Court of Claims” is mentioned, yet none ts 


Section 87 of Article IV. of the pres- 


created. The ouly court created to deal with claims and 
levies and appropriations is the “ County Court,” consti- 
tuted by section 29 of this article. Certainly it cannot be 
denied that if no magistrates were added, claims, levies and 
appropriatiots would have been disposed of by the © pre- 
sidin. judve” and the “associate judges,” according to the 
junisdict.on devolved on them by See. 33 of the same Ar- 
ticle. Yet these are constituted and designated as “a 
County Court,” and nothing more. It is too clear for ar- 
cument that the framers did not mean, that the possible call- 
ing in of the justices to sit changed the court, or 1p any- 
wise made it other than or different from the County Court, 
organized by section 29. 

As to this position taken for appellees a () kK. D. mivht 
be subseribed; for the framers of the now existing organic 
law of the State employed language in constructing the 
County Court with the exact significance that had previ- 
ously appertained in their minds to a tribunal for the trans- 
action of certain affairs—for the exercise of a certain juris- 
diction, regarded by jong and well established custom as 
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belonging exclusively to county government, and so as- 
signed by preceeding constitutional ordinances and statutes. 
Article IV. of the present Constitution is the testimony of 
its framers, that in the pas/, whether called a Monthly Court, 
a Court of Quarter Sessions,” or a “court of claims and 
levies,” there was but the one Court, and that was the “County 
Court, and all the other designations were only different 
sessions of the same Court for the discharge of different 
duties, as these m/yht be, or were allotted, by the legislature 
from time to time—the Court requiring at one time the 
presence of a greater, at another of a less, nuinber of mem- 
bers in order to have jurisdiction. It is also their declara- 
tion that in the fwture, so long as their Constitution re- 
mained, that there was to be only the one County Court 
fur the discharge of all the business that a county might 
have, whatever its description or character, though, for 
purely fiscal affairs, power is given the legislature to re- 
quire a larger membership before, as to these affairs, the 
Court shall have jurisdiction. 

By December, 1851, the legislature had framed and 
adopted a codification of statutory law called the ‘Revised 
Statutes.” Art. XIX. of Chap. 27 of this codification has 
the following section : | 


Sec. 1. In addition to the jurisdiction given to the County 
Courts by the Revised Statutes, or any statute of a local 
character, they shall severally have jurisdiction within their 
respective counties 


lL. ‘To lay and superintend the collection and disburse- 
ment of the county levy. 

2. To erect, superintend, and repair all needful public 
county buildings and structures. 

3. To superintend and control the fiscal affairs and prop- 
erty of the county, and to make provision for the mainte- 
nance of the poor. 

Revised Statutes, p. 28: 
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Article XXI. of the same chapter abolishes the offices of 
associate judze and the assoviate jadzes. It is provided 
that the presiding judge of the court shall hold in each 
county, at the seat of justice thereof, a County Court, on 
the days prescribed by law; but “ at the Court of Claims,’’ 
Which shad? be held in October of each year,” the “justices 
of the peace of the county sha/l sit with the presiding 
judge, and constitute a court,” a ‘“‘ majority of the justices 
in commission in the county and the presiding judge to 
constitute a quorum to do business.” The presiding judge 
may cause the justices of the peace of the county to be 
summoned to attend at other terms of the court, if he thinks 
proper. The attendance of the justices, when summoned 
by the presiding judge to attend at “other terms,” as well 
as at the annual October term, to act on the “fiscal affairs 
of the county,’ can be coerced. They are excluded from 
membership in the County Court, except when it is ENGAGED 
in laying the county levy, and in appropriating money, and in 
transacting other FINANCIAL BUSINESS of the county. Then 
thev are under compulsion to appear, sit with the presiding 
judge, and be and act as members of the court. The pre- 
siding judge is prohibited from making an appropriation 
ereater than /i/ty dollars for any one purpose at any term 
of Court held by him alone, or for a larger sum for a// pur- 
poses than one hundred dollars, at any one term so held by 
him, 

Revised Statutes, p. 254, ef ante et sequiten. 


Thus at the very first moment practicable, ina little over 
a year after the present Constitution went into operation, 
the people returned again to the protection of the Justices 
of the Peace as to all the “fiscal affairs” of or that might 
at any time appertain to, the county, and re-established in 


this regard the ancient policy. 
3B 
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If there might be for a moment a perplexity as to 
whether the “County Court,” under the legislation, prior to 
the present constitution, lost its identity or its legislative 
designation, when engaged in the exercise of di/ferent/unctions, 
by the casual appellations that grew out of these different 
functions, for the purpose of indicating by the special busi- 
ness what particular session of the Court was meant—there 
can be none in face of these very perspicuous provisions of 
the Revised Statutes. Yet the brief of adversary counsel, 
with deliberation, mentions, as something that necessarily 
creates confusion as to what may be intended at any time 
by the legislature, when using the term “ County Court,” 
that in these provisions we have the names “County Court,” 
“ Court of Claims” and “ Court of levy and disbursements.” 
To this, a sort of qguere de hoc, it could be readily replied, 
that it was clear the legislature was not, in these enactments, 
creating a court, for attention to that great body of business 
that had from the foundation of the State been entrusted to 
and administered by the County Court, d//ferent from that 
created by the present constitution, if indeed, it had power 
to do so. It is plain that for the dispatch of this work, the 
legislature was only reconstructing that Court under the 
permission given by the constitution, which permission 
rigidly limited the extent to which this reconstruction 
might be carried. If then the constitution created only one 
court for county business, and that the “ County Court” 
without an alias, which has been shown, then the Revised 
Statutes have only one court for this jurisdiction, and that 
the “County Court” without an alias or divisibility in 
“names.” But the very language of the legislation now 
commented on answers these doubts, these speculations, 
these peradventures. “ Court of Claims” and Court of levy 
and disbursements” are not “names” at all of a court. 
These words only express the work that may at a certain 


? 


“term,” or at “other terms’ occupy the attention of the 
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“County Court,” and that work is entirely fiscal. The 
“Court of Claims” and the “Court of levy and disbursements” 
mean one and the same thing—the work is identical— 
and the language is only employed to indicate a particu- 
lar session of the County Court. This is apparent from 
the context in which these expressions occur. Thus: “jus- 
tices of the peace shall only compose a part of the 
Court (¢. e. County Court) when it is enyaged in laying the 
county levy,” etc.—it shall be the duty of the County Court 
of levy and disbursements, etc. How there ceuld ever be 
even astumble over these expressions, quoted by counsel for 
appellant, how these could breed the slightest confusion as 
to the County Court, or its proper designation—is inconceiv- 
able to the writer of this paper. Yet it is apparent that 
even the learned judge of the United States Court, that 
heard this case, got into fogg at this point. He says, “the 
distinction between the County Court proper and a Court 
of Claims was not clearly recognized by the legislature in 
the enactments made soon after the adoption of the consti- 
tution, and subsequent legislatures were still more indiffer- 
ent to this distinction,” ete. Now it has been made clear 
that the constitution created but one court for the transac- 
tion of the business, which bad before appertained, or might 
afterwards be devolved, on the county tribunal, whatever 
might be its character or kind. That Court was styled the 
“County Court.” The constitution had no “County Court 
proper’ —no “Court of Claims” and recognized no such dis- 
tinctions. 

It provided that the membership of the County Court 
might be increased when it was in session on claims, levy 
and appropriations. Hence there was no distinction be- 
tween a “County Court proper” and “a Court of Claims” 
for the Legislature to recognize “in the enactments made 
soon after the adoption of the Constitution.” There was no 
such distinction for “subsequent legislatures” to be “ in- 
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different to.” The very fact that legislatures did legislate 
as to this very maiter almost ¢mmediaiely alter the adoption 
of the Constitution, and did not recognize such a distinction, 
is the “best evidence” that no such distinction was made or 
intended by the framers of that instrument. The organic 
law of the State knows of but one court to manage the 
fiscal affairs of Counties, and knows of but one name for 
that court and that is “County Court.”’ In order to under- 
stand under this Constitution whether the presiding judge 
alone, or the presiding judge with the justices of the peace, 
is intended in a statute assigning work to or devolving a 
duty on the County Court, it is only necessary to see what 
sort of work or what duty it is. If either the work or 
duty concerns “claims” against the County to be satistied 
out of a revenue to be raised by a “County levy (¢. e. a levy 
on polls), or “the County levy,” or the “making of appro- 
priations out of this County levy,” for the usual County 
purposes, such as building court louse, jails, “needful public 
structures,” “the maintenance of the poor,” roads, &e., or 
any “OTHER FINANCIAL business’’—then the presiding judge 
and the justices o!f the peace are intended. If the work or 
duty does not concern any of these matters, then when the 
Legislature refers in an act to the County Court, the pre- 
siding judge alone is intended. 

The confusion as to so manifest an interpretation of the 
present Constitution and the legislation ¢mmedialely suc- 
ceeding its adoption, here suggested, has been caused by re- 
verting unconsciously to.the County Court preceding this 
Constitution, and the loose popular reference to certain 
sessions of the justices of the peace (who constituted it in 
all its functions) in regard to County levy roads and bridges, 
etc., by a name expressive of the special business of the sit- 
tings, as though there was for any County business a tri- 
bunal different from the County Court 

This inaccuracy has sometimes erept into legislative 
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acts, but without any significance as the context of these 
acts will show. The judges that have presided in the State, 
as Well as the federal judges appointed from the State, have 
been contemporary with the County Courts preceding the 
new constitution, and therefore quite naturally have their 
expositions as to the County Court more or less confused 
by the inaccuracy referred to, and embarrass the precision 
of the present constitution by that inaccuracy of expression. 
Thus was the reasoning of the judge in the Bowlinyreen 
Madisonvilie Ratlroad Co. vs. Warren County Court, 10 
Bush., clouded. Thus it was that counsel was entirely 
darkened in the case of Loyan County vs. Caldwell, and the 


people of Logan lost their richts, The court properly de- 
clined to have this case put among the precedents, though 
it decided for the first time a new and very grave question. 
Of course, Cook vs. Lyon County, so far as it touches what 
had been decided in the last case, is in the same “ ouier 
darkness.” 

It has been insisted by the counsel for appellee that 
when examined, the “ County Court” of Kentucky, as it 
was planted in the State and continued up to the new con- 
stitution, was, so far as the fiscal affairs of the county were 
concerned, the “County Court,’ and none other, though, 
as under the present constitution, a smaller number of con- 
stituents was required for certain work than for financial or 
fiscal affairs. In tracing through the several statutes, cited 
heretofore, the County Court as it existed prior to the pres- 
ent constitution, it is submitted that this has been conclu- 
sively established. But perhaps it may be made more sat- 
isfactory by looking into the first constitution of the State, 
that of L792. Article V., Sec. VI., requires a competent 
number of justices of the peace to be commissioned, with- 
out, however, fixing or assigning them functions or Jjuris- 
diction in this section. ‘Thus the material for a county 


court was provided by this first organic iaw. Article ¥IILL,, 
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Sec. VI. of the same instrument, provides that all laws of 
Virginia, not inconsistent with that constitution, and not 
local to that State should be in force until altered, amended 
or repealed by the State of Kentucky. 

See this constitution in Rev. Statutes of Ky. by 


Stanton. 


By reference to the Revised Code of Virgima, 1 Vol., p. 
124 and note, and 2 Vol, p. 63, it will be discovered that 
at the adoption of the first constitution of the State, that of 
1792, the County Court in Virginia, by the laws then in 
force, had charge of “ matters of police and economy in ad- 
dition to much purely judicial labor or function, and that 
it was to be held by the justices of the peace, any four of 
whom might consietude the court, except when a county levy 
or appropriations were to be made. Then a majority of 
the justices was required to constitute the court. No leg- 
islation of Kentucky intervened between the first and the 
second constitution, that of 1799, to change this feature of 
the County Court system. So far from doing anything of 
the kind, the action of the majority was extended to some 
details of mere business supposed not to be embraced by the 
Virginia enactments. The constitution of 1799, like its 
predecessor, and almost in the same language, ordained that 
there should be in each county a “competent” number of 
justices of the peace, but also required the legislature to es- 
tablish in each county acounty court. Article 1V., Secs. 5 
and 6. The County Court as created by Virgimia, and with 
slight modifications re-enacted by the act of June 29, 1792, 
1 Littell., 90, remained until the legislature carried out 
section 6 of this article. The course of legislation under 
this constitutional ordinance has already been briefly traced. 
To understand the thorough determination of the people to 
have the fiscal or financial affairs of the counties attended 
to by at least a majority of the justices of the peace, it is to 


«# 


«* 


23 
be noted that this early act of June 28, 1792, the constitu- 
tion of that year having gone into effect only the April 
previous, provided for coercing the attendance of the jus- 
tices when fiscal affairs were under consideration. 
Attention has been directed to the obvious interpretation 
of the provisions of the present constitution as to the con- 
trol of the fiscal concerns of the counties and the legislation 
under these provisions, These ordinances, constitutiona 
and statutory, might well have been relied on by the people 
to keep them safe, from any and all financial impositions, 
unless by the consent, or with the conference, of a majority of 
the justices of the peace. Tothese very plain and direct ord- 
inanees they had a right to look and to trust for the inter- 
position of the justices between them and the assumption or 
payment of any debt, “under the authority of any law 
chargeable on the county,” quoting from act of 1797, 2M. & 
b., 1113. But the litigation, which culmina‘ed after sev- 
eral years’ pendency, in the decisions of Burling Green and 
Madisonville R. R. Co. vs. Warren Co. and Logan County 
vs. Cauldwell by Appellate Court of Kentucky, commenced 
—and for the first time the proposition was presented to the 
courts of the State that the attendance of the justic:s in 
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“transacting” © financial business” depended not on the 
plain direction of the constitution and the statutes, but on 
the opinion of a judge as to whether there was any “ discre- 
tion” to be exercised in the ‘ transacting ’’ of the business, 
and as to whether the duty imposed on the County Court 
In “ transacting” was “ministerial and mandatory.” ‘This 
was a device quite favorable to railroad projectors and rail- 
road wreckers. The people evidently took alarm, and 
quickly the Legislature “headed off” this evasion ; aud even 
before the cases, in which this doctrine was first broached, 
terminated, passed an act that required that the justices 
should be present and act whenever a submission to the 
vote of the people fora railroad subscription, either in stock 
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or bonds, was involved, or whenever bonds were to be issued 
or a tax to be levied either to pay stock, bonds, or the inter- 
est thereon, however “ ministeilal or mandatory ” the acts 
in these regards might be, or however absent from the 
transaction any discretion might be. 

See General Statutes of Kentucky, a new or segond codi- 
fication adopted September 1, 1375, Chap. 28, Art. AVIT, 
Sec. 2, p, 506. 

Could there be a more forceful declaration by the Legis- 
lature of the meaning of the Constitution and of the stat- 
utes than this? It is, wuder the cireumstances, a manifest 
leg slative interpretation of the preceding acts as to the con- 
trol by the Justices of @// financial affairs of the counties, 
whatever may be their character or description. It is an 
emphasis of the principle urged, that the poley of Ken- 
tucky has been and isthat the people of a county can incur no 
pecuniary charge or hability, and that no levy or tax can be 
laid, without the consent or conference of a majority of the 
justices of the peace. Clear as this policy is on the face of the 
Jegislauion of the State, it has likewise judicial sanction. 
The “Ccunty Court ” wasempowered “to erect, superintend, 
and repair all needful county buildings and structures,” See. 
8, Art. AIX., Chap. 27, Revised Statutes. The county 
Judge of Harrison County, one of the counties of the State, 
sitting alone, made an order for the building of a jailor’s 
house on the public square. Surely in this act there was 
far less of discretion required than in the administration of 
any of the matters devolved on the County Court by the 
amending act of the Elizabethtown and Paducah Ratlroad— 
1868. Yet the Court decided that the County Court held by 
presiding Judge alone could not make the order, and that 
the county was not bound. 

Tlarrison County Court vs. Nmith’s admr., 15 B. Mon., 156. 

To the same effect is Hlliot County vs. Hitchen, 14 
Bush., 298. 


AX 


There being, then, no doubt that the uniform policy of 
the State was and has been one way, the construction of the 
amending act of 1868, contended for by the appellant, be- 
ing the other way, ought to be refused. 


2. The intent of the Legislature, insisted on by the appel- 
Jant, in the act of L868, would be a suspension of a general 
law for and on behalf of an individual or a certain and 
limited class of persons, and for or in a particular locality. 
it is claimed that the Legislature intended to vest the pre- 
siding judge sitting alone as a county court with power to 
Impose taxes in the county of Muhlenburg and for and on 
behalf of the Ehzabethtown and Paducah Railroad Com- 
pany. 

In Pennington vs. Woolfolk, 79 Ky., p. 16, it is held that 
power to impose taxes is legislative, and that to assess taxes 
Is not judicial. The appellant seeks to have this power ex- 
ercised by the presiding jude sitting alone, and without 
the justices of the peace, for a sum exceeding fifty or one 
hundred dollars. The statutes in force at the time the act 


of 1868 amending charter of the Elizabethtown and Padu- 


cah Railway Company, confined this power to the presiding 
judge and justices of the peace, and forbade its exercise by 
the county court when held by the presiding judge alone. 
So jealous was the State in this regard that the clerk of the 
county court was required to note the presence of the justices 
at sessions of the county court when fiscal matters were be- 
ing considered. Thus there could be no valid action unless 
an actual majority attended, and the records must show this 
majority. This was and is the general law of the land. 
To suspend it would be odious and unreasonable. The leg- 
islature is not, unless by express language, or by provisions 
not consistent with the general law, to have such an intent 
attributed to it. Besides, sueh a suspension of a general 
law would be unconstitutional. The legislature may sus- 
4k 
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pend general law, but when it does so the suspension must 
be yeneral, and cannot be made for individual cases, or for 
particular localities. Cooly Con. Lim., 891. An act, if it be 
possible to do so, must always be treated as without intent 
to violate the Constitution. There is in this act nothing 
that in the remotest is necessarily in conflict with the gen- 
eral law. Indeed, the amended petition of appellant sub- 
stantially concedes this. For he makes a moan that there 
are no justices of the peace for him to pursue, by reason of 
their resignation, and the failure of others to take their 
place. “Ifthe construction of the charter” under which 
“ appellant” claims “is involved in doubt, stall that construc: 
tion should be given it, in a case like this, most favorable 
to the county or people.” Bowling Green & Madisonville 
Railroad Company vs. Warren County, 10 Bush, 723. 
Even the appellant would not deny that there was at least 
doubt as to the construction he urges. Thus, according to 
these rules of interpretation, or any of them, he must fail. 

3. It may be argued that there could be no subscription 
of stock without an enabling act, and that as to this, the 
amended charter of 1868 was res tntegra—tliat the fiscal af- 
fairs with which the justices of the peace dealt were habitu- 
ally only these debts and contracts that were intended to be 
liquidated by the county levy, an assessment on polls; the 
county court having, by general law, no right to tax personal 
or real property. Therefore, when a tax is to be laid on per- 
sonal and real property, as in the instance of these bonds, 
it is not to be presumed that the Legislature intended this 
tax to be imposed by the county court of which the justices 
are members. There is absolutely no force whatever in this 
position. Why should the Legislature be presumed to 
trust this new source of taxation to the presiding judge, 
when such care has been taken to exclude him from the 
control of the ordinary source of taxation? There is 
precisely the same reason for the administration of the new 
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source of taxation by the justices of the peace as there 1s 
for the administration of the old source of taxation. ‘The 
natural conclusion would be that the Legislature intended 
the same taxing body to manage the new taxes that man- 
aged the old. The justices of the peace are the taxing 
power for all county matters. ‘The express language of the 
statute confides not only claims and debts to be paid out of 
the county levy, and the county levy, but “ OTHER financial” 
affairs or business to the County Court constituted with 
the justices. This is broad enough to embrace any 
business outside of the county levy, stock subscriptions to 
railroads, issuing of bonds, payment of interest, &c.,——In 
fine, any contract or business that the county might, by 
special legislation, become connected with. Ifthe language, 
“other financial business,” does not mean this, then it 
means nothing, and is surplusage. For the preceding terms 
exhaust all the fiscal administration that is usual and ord- 
inary for the county—all that can be exercised without 
enabling acts. 


Indeed these words, “other financial business,” 


imperi- 
tively require that any business at all financial shall be ad- 
ministered by the justices of the peace sitting with the pre- 
siding Judge. It is strange that, in face of this clause of 
the statute, any Court could entertain the idea of excluding 
the justices from any financial affair of the county, whether 
there was any discretion or not to be exercised—whether 
the acts to be done were or not ‘ministerial and mandatory.” 
It can only be accounted for by inadvertence and by a fail- 
ure to apprehend clearly, the case of the ZLoutsville and 
Nashville Railroad Co. vs. Davidson County, et al, 1 Sneed 
(Tenn.,) 657—which was the case mainly consulted and 
considered by the Court in 10th Bush. That case, for sev- 
eral reasons, was calculated to mislead. 

It was an ambitious opinion, and like all such opinions is 
full of dialectic irrelevances. There is a long argument as 
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to whetber the quorum court in Tennessee could submit to 
a popular vote the question of subscription to a railroad 
company, or whether it should be done by all the justices. 
There was no necessity for this. The act in express terms 
provided when the majority of the justices should act on the 
proposition. That was when after the failure of the people 
to vote for it on the first submission, appheation was made 
forasecond submission. Then “a concurrence of a majority 
of all the justices of the county” was required. It does 
seem that the judge writing the opinion had but to rest his 
opinion on this language of the statute. In fact he finaly 
came round to it. See 1 Sweed, p. 658. 

This was a case totaly unfit to instruct or influence a 
Kentucky court in passing on the charter under considera- 
tion in 10 Bush. The conditions dealt with in the Tennes. 
see case were totally different from those present in the 
Kentucky case. Taxation in Tennessee for local or County 
purposes is granted to the Cownéies and not to the justices of 
the peace or any other body of men. ‘The legislature may 
appoint any one to administer for the county this power 
of taxation. The acts under which the subscriptions were 
made in Tennessee were general and public, a system of in- 
ternal improvement devised by the legislature in obedience 
to a direction given by the Constitution, and applicable to 
the whole State and every county in it. ‘here was no 
suspension of the general law for an individual or in a cer- 
tain locality. The opinion dwells on these conditions at 
great iength. 

In Kentucky the power to tax is given to certain officers 
or a ceriain body of men, not to the counties. So it was 
in Virginia. The statute considered in the 10th Bush case 
was not general, but private, and only appheable to a few 
localities. 

The judge who prepared the opinion in 10th Bush case 
misappreliended the Tennessee judge when he represents 
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him as ruling that a subscription of stock in a railroad 
company is not to contract a debt. It is true the ex- 
act words are quoted, but out of their proper connection. 
What the Tennessee judge means is, that the act in that in- 
stance gave no power to the county court, or to any officer, 
to levy a tax, appropriate money, or contract a debt, but 
the power to tax residing in the county ; “all this was re- 
ferred to the people.” The officersin whom the legislature 
from time to time reposed the duty to act for the counties 
In executing the power to tax, granted the counties, were 
at all times merely ministerial in performing these duties 
and the leyislature mightat any time change them. It had 
done so in the acts then beng considered| by directing the 
people to exercise direet/y, and not through agents, the 
power of contracting the debt, and putting on themselves 
the tax. It is perfectly clear that if the power of taxation 
had been resident in a court, or a certain body of men, as 
in Kertucky, instead of being resident in the counties, as in 
Tennessee, the language quoted by Justice Pryor in 10th 
3ush would not have besn used. It is conceded that the 
subscription of stock was to contract a debt, to appropriate 
money, and snbject to tax levy. 

It is only intended in the Tennessee case that this was not 
done by the mazistrates, but by the people of the county, 
because the power to tax belonged to them and the Legis- 
lature had authorized them to exercise diree//y, aud not 
through avents, this power. Hence, in view of the condi- 
tions dealt with in that case, all that is said about “ discre- 
tion,” about “ministerial and mandatory” exercise of 
power, is utterly inapplicable in Kentucky, and ought 
never to have crept into a decision by its court. In Ten- 
nessee thie justices ol the peace have no taxing power vested 
in them. Itis granted tothe counties. The justices are but 
the agents, when the Legislature so appoints, of the people 
of the county to execute it. When the Legislature directs 


the people of the county to execute it, these agents disap- 
pear into mere automata. 

But as to a new source of taxation, the Appellate Court 
of Kentucky did, in the case of Ll/iot County vs. Avtchen, 
14 Bush., 293, decide that when granted by the Legislature 
the same court that administered the “county levy mvus¢ 


administer this new source of revenue. 


4. The 10th Bush case rests not main/y, indeed, but slightly 
on the matter of “discretion,” or of “ ministerial and manda- 
tory” performances. It rests mainly on a section of a char- 
ter of the Bowling Green and Madisonville Railroad Com- 
pany. exactly like section 4 of the amended charter of 1868, 
and onan examination of the entire act. These are also the 
same grounds on which the United States judge puts his 
decision. 

There are many things in this entire act of 1868 utterly 
incompatible with the idea that it was to be administered 


lone—we ask the eourt to 


by the presiding judge, sitting a 
examine it, section by section. Is it probable that the 
legislature interded to apply a different rule to the counties 
from that applied to the cities and towns? In providing 
for subscription by cities and towns, it requires the submis- 
sion to be made by the boards or trustees, who evereise the 
faxing power—/or the ordinary and usual purposes of the 
cities and towns—and the mayors, chairman of boards and 
clerss, ure assicned the same cuties that are assigned to the 
presiding judge and the clerk of the county court. Why 
should the taxing authorities of ciiiesand towns administer 
the act and not the taxins authorities of counties ? 

It is submitted with great confidence that an inspection 
of the entire act will brine the court tothe same mind with 
the court below; and, in the language of the judge deliver- 
ing the opinon in LO Bush, it will conclude that “in constru- 


Ing luis act as vesting the right “to admunister it” in the tri- 
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bunal organized with the power to control the expendi- 
tures and finances of the county, it is in harmony with the 
general law in regard to the jurisdiction of the county 
court, and expresses the true meaning and intention of the 


legislature.” 


— 


II. 


If the amended act of 1868 was, as appellant contends, 
it would be unconstitutional, As before suggested, the act 
in that event would be a suspension of a general law fur 
the benefit of an individual case, and for a particular lo- 
cality. 

Cooly Cons. Limitations, 391. 

Affirmance respectfully asked. 

T. W. BROWN, 
Counsel for A ppellees. 


APPENDIX A. 


We do not consider ourselves bound to follow the de- > 
cision of the State Court in this case. When the transac- 
tions in controversy occurred, and when the case was under 
the consideration of the Circuit Court, no construction of 
the State had been given by the State tribunals contrary to 
that given by the Circuit Court. The Federal courts have 
an indepesdent jurisd:ction in the administration of the 
State laws. co ordinate with, and not subordinate to, that 
of the State courts, and are bound to exere se their own 
judzment as to the meaning and effect of those laws. The 
existence of two co-ordinate jurisdictions In the same terri- 
tory is peculiar, and the results would be anomalous and in- 
convenient but for the exercise of mutual respect and defer- 
ence. Since the ordinary administration of the law is car 
ried on by the State courts, it necessarily happens that by 
the course of their decisions certain rules are established 


which become rules of property and action in the State, and 
have all the effect of law, and which it would be wrone to : a 
disturb. This is especia:ly true with regard to the law of | 


real estate and the construction of State constitutions and 
statutes. Such established rules are always regarded by the 
Federal courts, no less than by the State courts themselves, 
as authoritative declarations of what the law is. But where 
the law has not been thus settled, it is the right and duty of 
the Federal courts to exercise their own judyment ; as they 
also always do in reference to the doctrines of commercial 
Jaw and general jurisprudence. So, when contracts and 
transactions have been entered into, and rights have accrued 
thereon under a particular state of the decisions, or when 
there has been no decision, of the State tribunals, the Fed- 
eral courts properly claim the right to adopt their own in- 
terpretation of the law applicable to the case, although a 
different interpretation may be adopted by the State courts 
after such rights have accrued. < 
But even in such vases, for the sake of harmony and to 
avoid confusion, the Federal courts will lean towards an 
agreement of views with the State courts if the question 
seems to them balanced with doubt. 
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Acting on these principles, founded as they are on comity 
anda good sense, the courts of the United States, without 
sacrificing their own dignity as independent tribunals, en- 
deavor to avoid, and in most cases do avoid, any unseemly 
conflict with the well-considered decisions of the State 
courts. 

As, however, the very object of giving to the national 
courts jurisdiction to admimster the laws of the Srates in 
controversies between citizens of different States was to 
institute independent tribunals, which, it might be supposed, 
would be unaffected by local prejudices and sectional views, 
it would be a dereliction of their duty not to exercise an 
independent judgment in cases not foreclosed by previous 
adjudication. 

As this matter has received our special consideration, 
we have endeavored thus briefly to state our views with 
distinctuess, in order to obviate any misapprehensions that 
may arise trom language and expressions used in previous 
decisions. The principal cases bearing upon the subject 
are referred to in the note, but it is not deemed necessary 
to discuss them in detail. 

In the present case, as already observed, when the trans- 
actions in question took place, and when the decision of the 
Circuit Court was rendered, not only was there no settled 
construction of the statute on the point under considera- 
tion, but the Missouri cases referred to arose upon the iden- 
tical transactions which the Circuit Court was called upon, 
and which we are now called upon to consider. 

It can hardly be contended that the Federal court was 
to wait for the State courts to decide the merits of the con- 
troversy and then simply register their decision; or that 
the judement of the Circuit court should be reversed merely 
because the State court has since adopted a diflerent view. 

If we could see fair and reasonable ground to acquiesce 
in that view, we should gladly do so; but in the exercise 
of that independent judgment, which it is our duty to apply 
to the case, we are forced to a different conclusion. 

Pease vs. Peck, 18 How., 598, and— 

Voryan vs. Curtenins, 20 Td., 1, in. which the opinions of 
the court were delivered by Mr. Justice GRIER, are precisely 
in point.” 

107 U.S. R., 338-85. 
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Appendix B. 


CHAPTER 1890. 


An Act to amend an Act incorporating the Hlizabethtown 
and Paducah Railroad Company. 


Be it enacted by the General Assembly of the Commonwealth 
of Kentucky: 


Sec. 1. Th t an act incorporating the Elizabethtown and 
Paducah Railroad Company be. and the same is hereby, so 
amended as to authorize any county, through which said 
proposed road shall pass, to subscribe stock in the said rail- 
road company, in any amount any county may desire; and 
the said county court of any such county is authorized to 
issue the bonds of their respective counties, in sueli amounts 
as the county court may direct, payable to bearer at any 
time not exceeding thirty years from date, and bearing any 
rate of interest not exceeding eight per cent. per annum, 
pavable semi-annually, in the city of New York, and to 
deliver all such bonds to said railroad company ip payment, 
at par, for stock in said railroad company. But before any 
such subscription on the part of any county shall be valid 
and binding on the county, the county court of sueh county 
shall submit the question of any such subscription to the 
qualified voters of any county in which the proposed sub- 
scription is made, at such time or times as the county courts 
of said counties may, by order, direct; and should a ma- 
jority of the qualified voters, voting at any such election, 
vote in favor of subseribing stoek in said railroad company, 
or should a majority of the qualified voters of any county 
through which said railroad may pass petition the county 
court of their respective counties to subseribe stock in said 
railroad, designating in said petition the amount to be sub- 


scribed, then, in either event, it is hereby made the duty of 


the county court of any county, in which such voce or pe- 
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tition shall be presented, to make the subscription in the 
name of their respective counties, and proceed to have is- 
sued the bonds to the amount of such subscription as herein 
directed ; and the county courts of the counties that may 
subscribe for stock in said railroad are hereby authorized 
to levy a tax upon the tax-payers of their respective coun- 
ties, taxable under the revenue laws of this State, a sum 
suffivieut to pay the interest on said bonds, and the costs of 
collecting the same, as the same matures; and at the ma- 
turity of said bonds, a tax in like manner that wi!l pay the 
principal of said bonds; and the tax-payers of any of said 
counties paying tax tosaid railroad, under the provisions of 
this act, shall be entitied to stock in said railroad to the 
amouut of the taxes they may pay towards the payment of 
the principal or interest of any of said bonds, which shall 
be issued to them by said railroad upon the presentation of 
their receipts, and the county courts of said counties shall 
have power to evforce the collection of said railroad tax as 
other taxes, and appoint collectors, or require the sherifs 
to collect the tax, and take such bonds from them as they 
may prescribe. 

Sec. 2. This act shall take effect from and after its pas- 
save. Approved March 9, L567. 

2 Laws of Kentucky, 1867, p. 420-26. 


Appendix C. 


CHAPTER 548. 


An Act to amend the Charter of the Elizabethtown and Pa- 
ducah Railroad Company. 


Be it enacted by the General Assembly of the Commonwealth 
of Kentucky : 


[Former act repealed. ] 


“SecTION 1. . That an act. entitled “An act to amend an 
act incorporating the khzabethtown and Paducah Railroad 
Company,” approved March Yth, 1867, be, and the same is 
hereby, repealed. 

“2, That whenever the said Elizabethtown & Paducah 
Railroad Company shall request the COUNTY COURT of any 
county through or adjacent to which it is proposed to con- 
struct said road, to subscribe, either absolutely or upon 
specified conditions, a specified amount to the capital stock 
of said company, the COUNTY COURT so requested shall forth- 
with order an election to be held at the several voting places 
in said county ona day to be fixed by the court, not later 
than thirty (30) days after the making of such order, and 
shall appoint judges and other officers necessary to hold 
said election. 

“3. That it shall be the duty of the sheriff of such 
county to give notice to the officers appointed to hold said 
election in the same manner as is now provided by law in 
regard to other elections; and in case any of the officers 
appointed shall fail to attend or refuse to act, others may be 
appointed in the same manner as at general elections, 

“4 That the person acting as sheriff at the several 
precincts shall return to the clerk of the county court within 
(3) days after the day of such election the poll- books of their 
respective precincts, and on the next day thereafter the 
county judge and county clerk shall count the vote, and if 
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it shall appear that the majority of those voting voted in 
favor of the subscription of stock as proposed, the county 
judve shall order the vote to be entered on the record, and 
the subscriptions to be made by the clerk on behalf of the 
county on the terms specified in the order suomitting the 
question to a vote. 

“5, "That whenever the said railroad company shall re- 
quest the COUNTY CoURT of any county to do so, it shall be 
the duty of such court forthwith to submit to the qualified 
voters of any designated precinct or preciucts in said county 
the question w hether the court shall subscribe to the c apital 
stock of said Elizabethtown & Paducah Railroad Company, 
on behalf of said designated precinct or precincts, the amount 
of stock specified in the request of said company, either ab- 
solutely or on such conditions as may be proposed by said 
company. Said election shall be hel dona d: ay to be cia 
by the court (not less than thirty nor more than sixty days) 
afier the order is made, and shall be conducted by officers 
to be appointed by the court; and the poll-books shall he 
returned and the vote shall be counted and entered on the 
record of the COUNTY COURT in the same manner as pre- 
scribed in section four of this act; and if a majority of all 
those vot Ino In such designated precinct, Ora Inajority of thie 
avvrecate votes cast In such designated precinct or precincts 
shall be in favor of making such yg on, the court 
shall order the clerk forthwith to make the subscription on 
behalf of the precinct or precincts to which the question was 
submitted, and in accordance with the terms upon which it 
wus submitted 

“6. That whenever the city council of any city or the 
board of trustees of any town, in, to, or near to which it is pro- 
posed to construct said Elizabethtown & Paducah Railroad, 
or the general council of city of Louisville, shall be request- 
ed to do so, it shail be the duty of such city council or town. 
trustees to submit to a vote of the qualified voters of such 
city or town, on a day to be designated by such council or 
trustees, not later than thirty (50) days alter the application 
is made to them by said company, the question of subserib- 
ing for and on behalf of such eity or town the amount of 
stock proposed by said company, on the terms proposed ; 
and if a majority of those voting shall vote in favor of 
makiug such subscription, it shall be the duty of such city 
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couneil or board of trustees to enter the vote onits records: 


and the mayor of such city, or president of the board of 


trustees of such town, shal] make the subscription im ac- 
cordance with the vote. 

“7. That if any county, city, or town shall subseribe to 
the capital stock of said Elizabethtown & Paducah Railroad 
Company, under the provisions of this act, it shall be the 
duty of the COUNTY CoURT of such county, the mayor and 
council of such city, and the board of trustees of such town, 
to issue the bonds of such county, city, or town, in denomi- 
nations of not less than one hundred nor inore than one 
thousand dollars, in payment thereof, with coupous attached, 
under the seal of such county, city. or town, the bonds of 
the counties to be signed by the county judge and counter- 
signed by the elerk, and the coupons to be signed by the 
clerk alone. The bonds of ciues subscribing shall be signed 
by the mayor and countersignued by the city clerk or audi- 
tor, and the coupons shall be signed by the elerk or auditor 
alone. The bonds of towns subscribing shall be signed by 
the president of the board of trustees, and countersig ued by 
the town clerk, and the coupons shall be signed by the clerk 
alone. Such bonds shall be negotiable and payable to 
bearer in the city of New York, (at not more than thirty 
(SV) years from their date, and shall bear interest at a rate 
not preater than eight (>) per ceut., payable semi annually 
in the city of New York. 

“8. That if any election district or districts in any county 
shall subscribe to the stock of said company under the pro- 
visions of this act, 1t shall be the duty of the COUNTY CoURT 
of such county to issue the bonds of such district or districts 
in payment thereol, in every respect as if such subscription 
had been made by the county, except that the bonds shall 
show on their face the district or districts for which they 
are issued, and such districts shall be alone bound to pay 
said bonds and their interest. 

“9. That in case any county, citv, town, or election dis- 
trict shall subscribe to the capitol stock of said Klizabeth- 
town & Paducah Railroad Company, under the provisions 
of this act, and issue bonds for the payment of such sub- 
scription, it Shall be the duty of the couNTy CcouRT of such 
county, the city council of such city, and the trustees of 
such town, to cause to be levied and collected a tax suffi- 
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cient to pay the semi-annual interest on the bonds issued 
and the cost of collecting such tax, and paying the interest 
on all the real estate and personal property in said county, 
city or town, subject to taxation under the revenue laws of 
the State, including the amounts owned by residents of such 
county, city, or town, or election districts, which ought to 
be given in under the equalization laws. 

“10. That on levying a tax, as provided for in this act, 
to pay the interest on bonds issued by the COUNTY COURT of 
any county, whether for the whole or only a part thereof, 
or of any city or town, it shall the duty of the COUNTY 
COURT, city council, or town trustees making such levy, to 
appoint three (5) resident laX-payers of such county, or 
part of a county, city or town, who shall be styled the 
board of commissiouers of the sinking fund of such county, 
part of a county, city or town. The commissioners so ap- 
pointed shall, before they proceed to discharge their duties, 
be sworn in the presence of the court, council, or trustees 
appointing them, faithfully to discharge their duties accord. 
ing to the best of their skill and judzment; they shall hold 
their office at the pleasure of the court, council, or trustees 
by whom they are appointed. They shall immediately 
appoint one of their number treasurer, who shall execute 
bond payable to the Commonwealth, with such security as 
shail be approved by the court, council, or trustees appoint- 
ing the commissioners, conditioned for the faithful keeping 
and disbursing of all money coming to his hands as treas- 
urer of such board, on which bond suit may be brought 
from time to time, by and in the mame of such county, or 
part of a county, city or town, or by any other person in- 
jured by any breach of his bond, in any court having ju- 
risdiction of the sum claimed in such suit. Such treasurer 
may be required at any time to give a new bond, and any 
surety in such bond shall be entitled to the same remedies 
for procuring additional and counter security as are now 
given to the sureties of guardians, administrators, &e. Salud 
treasurer shall be allowed for his services such Gompensa- 
tion, not exceeding one (1) per cent. on the money received 
and paid out by him, as may be allowed by the court, 
council, or trustees appointing such commissioners respec- 
tively. In case a vacaney shall occur in said board of com- 
mis~ioners, such vacaney shall be filled by the court, council, 
or trustees by whom such board was appointed. 


40 
[Who to collect tax. ] 


“11, That taxes levied under the authority of this act, 
in any county or part of a county, shall be collected by the 
Sheriff of such county, and taxes levied in any city or town 
i be collected by the officer of such ciiy or town who 
, by law, the collector of taxes levied for the ordinary 
el es of such city or town; but Berane any Sheriff or 
o.ber officer shall be — a 1 to collect any such tax, he 
shall execute bond, if a Sheriff with such sureties as may 
be approved by the har Court, and if a city or town 
officer, with such surety as nay be approved by the coun- 
cil or trustees of such city or town, conditioned that such 
officer will promptly and faithfully coliect and pay over to 
the proper person, within the time preseribed by law, all 
taxes levied under this act, which may be placed in his 
hands for collection. 
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{Power of collection officers. | 


12. That Sherifts and other officers, having in their 
hands for collection taxes lev.ed under this act, shall have 
all the powers of distraining and selling a rsonal property 
which Sheriffs have in the collection of the State revenue : 
and when such officer shall be unable to find person: al prop- 
erty liable to sale for the unpaid tax of any individual, he 
may levy the same on any real estate of such person situ- 
ated in the County, and sell the same under the regulations 
prescribed by law for selling res] estate under execution: 
and all taxes levied under this act shall be a Hen on the 
real estate of the pe rson taxed, which shall he in the county 
in which such tax is levied: but the owner of any real es- 
tate sold, may redeem the same at any time Within (+)) five 
vears after such sale, by paving the Hate money, aud 
(10) ten per cent. per annum thereon, with all taxes ot every 
desc Tipti lOn pai d by the purchaser after his Pure hase and 
ten (10) per cent. per aunum thereon. 


[Certificate of purchase. ] 


“13. That Sheriffs or other officers selling real estate for 
taxes levied under this act shall vive to the purchaser a 
certificate of his purchase, which shall describe the real es- 
tate sold, and state the amount for which it was sold, and 
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the date of the sale; which certificate shall be lodged by 
the purchaser with the clerk of the County Court within 
sixty days, who shal! record the same in a book to be kept 
for the purpose, and for which such clerk shall be entitled 
to charge a fee of fifty (50) cents; and if such certificate is 
not recorded as herein provided, the land may be redeemed 
at any time within fifteen (15) years, on paying the pur- 
chase money and six (6) per cent. per annum thereon, and 
other taxes paid by the purchaser, and six (6) per cent. per 
annum thereon. 


| Compensation. ] 


“I4. That Sheriffs and other office's collecting taxes 
levied under this act, shall receive the same compensation 
as is allowed by law for the time being tor collecting the 
State revenue. 


| When tax to be collected. | 


“15. That one-half of the taxes levied in) any one year 
snall be collected by Sheriff or other officer in whose hands 
the same is placed for collection, and paid over to the 
Treasurer of the Board of Commissioners of the Sinking 
fund within one hundred and twenty (120) days after -the 
same is placed in lis hands, and the residue within six 
(6) months after the first ought to have been paid; and if 
any Sheriff or other officer, whose duty it is to collect taxes 
levied under this act. shall fail or refuse to execute bond as 
required by this act, for thirty (60) davs after the tax is 
levied, he shall forfeit his office, and the Court, city council 
or Board of Trustees levying such tax, may appoint a col- 
lector, who shall execute bond with sureties, and have all 
the powers, and be subject to all the duties and habilities 
of Sheriffs and other officers in collecting taxes under this 
Act. 


[Penalty for failure to collect in time prescribed. | 


“16. That if any sheriff or collector, or other officer, 
having ip his hands for collection taxes levied under this 
act, shall tail to collect and pay over the same within the 
time prescribed, such sheriff, collector, or other officer shall, 
with his sureties, be liable for the amouut not paid as re- 
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quired, and ten (10) per cent. thereon, to be recovered on 
motion on ten (10) day's notice, in any court having juris- 
diction; and any execution issued on such judement shal] 
not be replevied, and shall be indersed, by the clerk issuing 
the same, that no security of any kind is to be taken. 

It shall be the duty of the commissioner of the 
sinking fund to see that the sheriff or other officer collects 
and pays over taxes placed in thei lands, according to law, 
and to institute legal proceedings against them on the failure 
todo so. They shall appropriate such moneys when col- 
lected to the payment of the interest on the bonds of their 
county, city or town. They shall, whenever a dividend is 
declared by : said Klizabeithtown & Padueah Railroad Com- 
pany, cause their treasurer to receive the same and pay the 
interest on their bonds out of it: and when a sui p lus shall 
remain after paying the interest due, they shall apply.sueh 
surplusto the purchase of their bonds, they can be purchased 
at par, and it they can not be purchased at par, they shall 
invest such surplus in some safe and profitable manner, and 


in such way that the money may be readily realized when 
needed to buy or pay off bonus, 

“18. That all dividends whieh shall be received upon the 
stock held and owned by any county, part of a county, city, 
or town, under this act, shall be and are hereby, set apart 
to be held sacred as a sinking fund to be only usea, as pro- 
vided in this act, for the payment of the princtpal and in- 
ierest of the bonds issued under the authority of this act. 

“19. That in case the dividends upon the stock held and 
owned under this act by any county, part of a county, eity, 
or town, and for which bonds shall have been issued, shall 
not be sufficient to enable such county, cl y, or town to pay 
its bonds at maturity, it shall be the duty of the commis- 
sioners of the sinking fund to report such fact to the COUNTY 
COURT, city council, or town trustees, at least five ()) years 
before the maturity of said bonds; and if any county court, 
Clty council, or the trustees of any town OWlhg such bonds, 
shall deem it proper to do so, they may issue new bonds, 
having not more than twenty (20) years to rnn, and pay- 
able at such place as may be designated on the face of such 
bonds, bearing the same interest and secured in all respects 
as the bonds first issued are secured, and sell such bonds or 
exchange them for the old ones; provided, however, that 
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if any county court, city council, or town trustee shall deem 
it expedient to issue and sell such new bonds, or shall be 
unable to raise money necessary to pay off its bonds at ma- 
turity by a sale of new bonds, it shall be the duty of such 
county court, city council, or town trustees to cause a tax 
to be levied and collected on all the property in such 
county, city, or town, which, by the provisions of this act, 
Is subject to taxation, to pay interest suflicient, when added 


to any sum raiscd by sale of new bonds, to discharge the old 


bonds at maturity; provided, also, that any tax levied 
under the provisions ot this section shall be collected by the 
same officers, under the same powers, and subject to the 
same responsibilities in every respect as provided in the act 
in relation to the collection of taxes levied to pay interest. 

‘20. That in case a direct tax shail be levied to pav all 
or any part of the bonds of any county, part of a county, 
city, or town, Issued under this act. at or before maturity, 1t 
shall be the duty of the commissioners of the sinking fund 
to cause to be transferred to the tax-payers, or their assignees, 
stock held by said couity, city, or town, to the amount of 
the tax paid, upon the delivery to said commissioners of 
tax receipts, by ihe holders thereof; such receipts shall be 
nevotiable by indorsement, and no stock shall be transferred 
for a Jess amount than one hundred dellars ($100). 

“21. That it shall be the duty of the treasurers of the 
several boards of commissioners of the sinking fund, ap- 
pointed under this act, upon the serrender to them at their 
respective offices of receipts given for taxes paid to defray 
the interest on the bonds of their respective counties, cities, 
and towns, prior to the time of declaring the first cash divi- 
dend by said railroad company, to the amount of one hun- 
dred dollars or more, to issue to the holders thereof certifi- 
cates setting forth the number of shares of stock to which 
the holder is entitled, and to give a separate receipt for any 
fractional part of a share, which regeipt shall be negotiable 
by endorsement, and may be added to otiier like receipts or 
tax receipts to makeup a full share. The treasurer shall 
write or stamp the word “ canceled” across the face of each 
tax receipt taken up by him, and file it away in his office; 
and he may charge and collect one dollar per share for each 
certificate issued by him. He shall keep a list of the names 
ef those to Whom he Issues certificates, with the nuinber of 
the certificate, aud the number of shares for which each was 
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given, and shall, on the last dav of each month, make out 
and forward to the secretary of the company a copy of the 
list of certificates issued during that mouth. 


[To keep record of proceedings. | 


“22. That it shall be the duty of the said Klizabeth- 
town and Paducah Railroad Company, after the first cash 
dividend shail be declared, on presentation at his office of 
the stock certificates issued under the provisions of the last 
preceding section, to issue stock therefor to those to whom 
such certificates were issued, or their representatives or as- 
sions. 

“23. That the commissioners of the sinking fund shall 
keep an exact record of all their actings and doings as such, 
and their treasurer shall keep a strict account of all 
moneys received or paid by him; atid shall settle his ac- 
counts annually, or o!tener if required, which settlement 
shall state fully his accounts since his last settlement. 


[Real estate may be taxed]. 


“24. That all the real estate lying in any county, elec- 
tion district, city, or town, issuing bonds under this act, 
shall be taxed for the purpose of defraying the interest on 
such bonds, and for the payment of the principal, if that 
shall be paid by taxation; and when a part only of the land 
of any tax payer shall lie in such county, district, city, or 
town, the assessor of tax shall designate on his books what 
part lies within such county, district, city, or town, and its 
value, and only such part shall be assessed for the purpose 
of this act. 


Commissioners to cast vote in meeting of stockholders]. 
t 


“95. That the commissioners of the sinking fund, or one 
of them, shall cast the vote to which their respective coun- 
ties, districts, cities and towns may be entitled, 1m any meet- 
ing of the stockholders of said Klizabethtown and Paducah 
railroad company, provided, that if neither of them shall 
attend, then any person duly authorized by any two of said 
commissioners may cast the vote as proxy flor said com- 
missioners, 


3) 
[Capital stock may be increased]. 


“26. That the president and directors of said Elizebeth- 
and Paducah railread company may, if it shall seem ad- 
visable to them, increase the capital stock of said company 
to asum equal to the total cost of the road and its equip- 
ments, depots, water-stations, Ke. 


[May acquire right of way]. 


“27. That said company may acquire a right of way 
sixty-six feet wide, instead of sixty feet as provided in the 
charter; but this shall not be construed as a limitation on 
the right conferred by the orginal charter to acquire any 
width that may te shown to be necessary by the affidavit 
of an engineer, filed with the justice at the time of suing 
out a warrant for condemnine such land. 


[Road exempt from taxation until completed ]. 


298.’ That said Elizabethtown and Padueah railroad 
company shall be exempt from taxation until completed, 
and that it shall never be taxed at a valuation beyond the 
rate of which said roads are now taxed, nor exceeding its 
actual value. 


[May purchase other roads]. 


“99.” That the president and directors of said company 
may, with the assent of the holders of a majority In value 
ot ‘the stock of thie sild COMLpPAany, Purchase and hold ally 
other railroad in this or any other State, and may subscribe 
stock in, or aid in the building of, any other road, in or out 
of this State, whenever, in their judement, 1t may be to the 
interest of the Klizgabethtown and Paducah Railroad Com- 
pany to do so, they may sell the said Elizabethtown and Pa- 
ducah Railroad, or lease the same, and may build branches 
{rom the suid road, and branches from such: branches. 


{Receive Donations. | 


Sec. 30. That said Elizabetlitown and Padueah Railroad 
Company may receive douat.ons of land to be used tor any 
of the purposes of said road, or to be sold to raise money 
to build the same; aud may receive subscriptions to be paid 
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in land, at a valuation to be fixed by such means as may 
be avreed upon between said company or its authorized 
avents and subscriber, and may lease and sell and convey 
any land so given or subscribed. 


[May consolidate with other roads ] 


31. That said Elizabeth and Paducah Railroad Com- 
pany may, the holders of a majority in value of all the stock 
therein concurring, agree on term for consolidating said 
company with any other rallroad tienes dani” On SUC }) terms 
as may be azreed upon; but no such consolidation shail in 
anywise aflect the hol lers of a mortgnee bond issued by 


the said Elizabethtown and Paducah Railroad Company. 


| Bonds of Company may be issued ] 


SEC 32, That the Elizabethtown and Paducah Railroad 
Company may issue and sell the bonds of said company of 
the denomination of one thousand dollars, to be sien ned by 
the president and countersigned by the secretary, with the 
seal of the corporation affixed, to an amount net exceeding 
elvht millions of dollars, bearing not exceeding elzht per 
cent. interest, payable semi-annually, with coupons attached, 
signed by the secretary of the company, to be made paya- 
ble, as said company may direct, within thirty years from 
their date. 


{Mortgage road to secure same. | 


SEc. 88. To secure the prompt payment of the interest 
and principal of bonds issued by autherity of this act, said 
company may execute a mortgave or deed of trust, convey- 
ing said railroad and its property and franchises to a trus- 
tee or trustees, and from time to time fill vacancies that 
may occur for the use, and to secure the holders of such 
bonds, with such covenants and stipulations as may be ne- 
cessary to eflect the purpose and object of its execution. 


| Proceedings for foreclosure of same. ] 

sec. 384. That if the mortgage or deed of trust author- 
ized by the last preceeding section shall be forclosed by 
legal ‘sap net such foreclosure shall be for the benefit 
of all the holders of bonds secured by its provisions. Upon 
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such foreclosure, the president shall make a correct list of 
all bonds secured by such mortgave or ee dof trust which 
have been sold, and verify it by lus affidavit. which affida- 
vit and list shall be filed inthe aiden Circuit Court, where 
only such proceeding is authorized to be had. Such fore 
closure shall not take place until ninety days after publica- 
tion of notice of the commencement of proceedings to that 
end shall have been made in one or more newspapers pub- 
lished in the cities of New York and Louisville. The per- 
son or corporation becoming the purchaser or lessee of said 
road, by reason of any sale or leasing eT the demands 
of bond-holders, shal! be vested with all the rights, privi- 
leges, francuises, aud immunities of corporations. 


{Company may establish Sinking Fund. | 


(25, That to create and secure a fund of final redemp- 
tion of mortgage bonds issued under au ithority of this act.a 
sinking fund shall be created by said company, and in order 
to create such a sinkine fund said ¢ OMpany shall, at the time 
of declaring the first cash dividend, ascertain what sum 
oueht to be set aside annually, in order sath errno suf- 
ficient to redeem its bonds at maturity, and then set a Part 
and pass into the sinking fund that sum, and sherentinn 
annually, there shall be set aside and pass into said tund a 
like sum, until a fund is created sufficient to pay the out- 
standing bonds of the company, which fund shall be held 
sacred for the redemption of said bonds, and shall be used 
for no other purpose. ‘That the company may loan and re- 
loan the sum thus set apart, at any rate of interest not 
ereater than that paid on its bonds, or may invest the same 
in any safe and profitable manner deemed advisable, which 
is not Inconsistent with the purposes and objects of creating 
said fund: Provided, That said company may use any or 
all of said fund in retiring its bonds before maturity, if 
deemed advisable, but no bond purchased with the proceeds 
of the sinking fund shall be retired, but the same shall be 

cancelled. 


[Bondholders to receive evidences cf stock. ] 
“36. The holders of mortgage bonds issued under an- 


thority of this act, may demand, and on such demand shall 
be entitled to receive, evidences of stock in said EKlizabeth- 
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town and Padueah Railroad Company. in Leu of their bonds, 
at dollar for dollar, at any time within seven vears after 
there is athroush run of cars from haabethtown to Pa- 


Gaucail,. 
| bond not to be avoided on account of rate of interest. ] 


“37. The bonds of the company, nor the bond of coun- 
ties, Parts of counties, Gitiesor COWS, Issued under authority 
of this act, whether sold and delivered in this State or else- 
where, shall not be avoided in whole or in part by reason 
of the rate of interest agreed tO be paid, or of the place at 
Which they may be sold or delivered, uor by reason of their 


having been sold at Jess than their par Value. 
[How stones, gravel &c., may be obtained. ] 


“38. That upon application by said company to the 
County Court of any county into or through which it is 
proposed to construct said Klizabethtown and Padueah rail- 
road, such court shall appoint turee commissioners, two of 
whom shall be residents of said county, and one an engineer 
of said company, who shall be sworn fa thiully (oO discharve 
their duties under this act, to the best of their skill and 
judement : and whenever sald COMPany shall he unable to 
avlree with the owner of any land, earth, stone, oravel, tim- 
ber, or other material or thing required for the site or con- 
strucuon of said road, or whenever the land or material re- 
quired shall be owned by any person not a resident of said 
COULTY, or who is a Jeme covert, infant, Or non = COMPOS 
mentis, it shall be the duty of the said commiuss.:oners to 
view the land or matenmal required, and fix the amount of 
compensation to which the owner or owners of such land 
or material shall be entitled, and 10 make out and return to 
the office of the clerk of the County Court a report in writing, 
particularly describing the laud or other material valued, and 
the interest andduration of theinterest value, and the amount 
of damaves assessed. The report of tlhe commissioners shall 
cive the namwne of the owner, and state whether such owner is 
a resident of the county, and whether a fema covert, infant, or 
non sane person. ‘The clerk shall receive such report and file 
the same, 1ndorsing thereon the time of its beime tiled: and if 
the owner res.des in the cuunty,lie shall forth with issue a suin- 
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, : ¢ 1 af. 
mons commanding the owner or owners of such land to ay 


)- 
] , ap | , ] , yr‘ +h) ral } ¢ ] 
pear and show cause why the report should not be confirmed, 


| 
' bv 4 


which summons shall be forthwith executed \ the sherifi 


or other officer in whose hands it may be placed. The 
report shall be docketed in the county court, an | stand tor 
i ” . ‘ 
trial at any term of said court commencing not tess than 
ten «lt) days sifer service of] the SUM MWOHS If the 


Owner Is NOt a resi ident af the county, the Court Shail, at the 


; } + és I } +) 11 ; ‘} «4 ' Vat | an | 
first term after the report is filed, appoint an attorney to 
aah j i . 
, ? . 
‘ “AY ry) , i ) | Pa ; ’ 
defeurl iO! Such OWler, W QM hea i] CS CACC Lit ris Lt ally 


tline not later than the next term: and Wpon exXvcenyptions 
: >] } ] ] sareaarmy .» - ‘ 1) ot 1) . . ‘>? . 1% ee 
bene ied by the owner, or vy an attorney abppornted to 


| 1 . i oa + 1 a ’} . Race ! . eh] ee 
defend for him, or by the company, the court suail fortuwith 


’ 
Oracle | al PULP \ Lo pe Chhypa Creu LO rry thie Question | 
i s 
; 
Gaines, LUTIess, ior vood Cause () 1} Lidrie s Vell IO! 
e Pa | j } ’ 1} } 
preparation, [If no exceptions are filed, the report shali be 
- ’ A 
ry ey eee ee mee) ee ee 4 
contirmes he JUrY anict COMMMISstONers Stiail, 1 ¢ Lhitl- 
} ] + , ‘ .F , ir ,¢ . t - 1>¢ . ) ue 
me the agdamages to any Propris LOY Of land Or materia 
ir — coal i ere oe 1 |] aie Dae al 
SOLS it to ve condemned ito): Said FOAa, De FOVePTHNeCa OV The 
; _— ' oe : ae cs ; —* vs 
sabe ruie as preseribed Im seetion ibhirreen oi: the act to 


Which thisis an amendment, and the ota varuation 
aiainge for herein shali have the same effect, anc confe 
upon the company all the rights and priviles es which \ vould 
be ah etic if’ the argewaysie | ad not been in accordanee 
with the provisions of the original charter: and whenever 
a verdict shall be had, the court may give juaement con- 
demning such land or other material for the use of the said 
company, and against the company for the amount of dam- 
ages assessed, and also to the owner for his cost, if the ver. 
dict shall be for more than was assessed by the commis 
sioners, 


Sec. 69. That said Elizabethtown and Paducah Railroad 
Company may, if it shall deem it proper to do so, extend 
its road from Khzabethtown to the city of Louisville. 

Sec. 40. This act shall take effect trom and after its pas- 
sage. 

Approved February 24, 18638. 

L Laws of Kentucky, 1867-68, p. 622, ch. 548. 
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JACOB M. HARMON ET AL. VS. CHARLES Vv. MC ADAMS ET AL., &C. 


1 Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Henry W. Blodgett, district judge of the United States for said dis- 
trict, on Tuesday, the third day of August, in the July term of said 
court, in the year of our Lord one thousand eight hundred and 
eighty-six, and of our Independence the one hundred and eleventh 
year. 

WM. H. BRADLEY, Clerk. 


CHARLES V. McApaAms and Tuomas C. Moore, ) 

Executors of the Last Will and Testament | 
of Jacob Harmon, Deceased, > Assumpsit. 19805. 

US. | 

Jacosp M. Harmon and Oscar P. Harmon. _) 


NorTHERN District or ILLINO!Is, 8s: 


Be it remembered that on [the] twenty-second day of September, 
1885, came the plaintiffs, by their attorneys, and filed in the office 
of the clerk of the circuit court of the United States for the north- 
ern district of Illinois, at Chicago, in said district, their precipe for 
a writ of summons, and also at the same time filed their bond for 
costs In said above-entitled cause, which said preecipe and bond are 
respectively in the words and figures following, to wit: 


2 Precipe. 


Circuit Court of the United States, Northern District of Illinois. 


Cuarves V. McAbams and THomas C. Moore, ) 
as Executors of the Last Willand Testament | 


Assumpsit. 
of Jacob Harman, Deceased. 

" Damages, $20,000. 
Jacop M. HakMan and Oscar P. HarMan. 


To the clerk of the circuit court of the United States for said dis- 
trict: 


Please issue a summons ina plea of trespass on the case upon 
promises, damages, twenty thousand dollars, as above indicated 
returnable to the next term of court. 

Dated Sept. 21st, 1885. 


? 


STILES & LEWIS, Att’ys. 
Endorsed: Filed Sept. 22, 1885. Wm. H. Bradley, clerk. 
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Z JACOR M. WARMON ET ALT. VS. —— 
Bond for Costs. 


UNITED STATES OF AMERICA, fs 
Northern District of Illinois, - 


Circuit Court. Oct. Term, A. D. 1885. 


CHartes V. McApams and Tnomas C. Moorr,as Ex’t’rs of the Last 
Will & Testament of Jacon Harman, Dee’d, 
Uv. 
Jacos M. Harman & Oscar IP. Harman. 


3 We enter ourselves security for costs in this cause, and 

promise to pay all costs which may accrue to the op posite 
party in this action or to any of the officers of this court, and, in 
default of payment by the pl ffs of any costs ordered or adjudged to 
be paid by them, we hereby agree and stipulate that execution may 
issue against our property for any costs taxed against them. 
Dated this 22d day of Sept., A. D. 1885. 

STILES & LEWIS. 


Endorsed: Filed Sept. 22, A. D. 1885. Wm. UH. Bradley, clerk. 
On the same day, to wit, on the twenty-second day of September, 
1885, there issued out of said clerk’s office a writ of summons in said 
entitled cause, which said writ, together with the return of the _— 
marshal endorsed thereon, is in the words and figures following, to 
wit: 


4 SUMMONS. 
NORTHERN District oF ILLINors, ss: 
(ireuit Court of the United States. 


The United States of America to the marshal of the northern district 
of Illinois, Greeting: 
We command you to summons Jacob M. Harman and Osear P. 
Harman, if found in your district, to be and appear before our 
judges of our circuit court of the United States for the northern 


district of Illinois on the first day of the next term thereof, to be 


holden at Chicago, in the district aforesaid, on the first Monday of 
October next, to answer unto Charles V. McAdams and Thomas C., — 
Moore, as executors of the last will and testament of Jacob Harman, 
deceased, of a plea of trespass on the case upon promises, to their 
damage, as vit is alleged, of twenty thousand dollars; and have you 
then and there this writ. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago aforesaid, 
this 22d of September, in the year of our Lord one thousand eight 
hundred and eighty -five, and of our Independence the 110th year. 


[SEAL.] WM. H. BRADLEY, Clerk. | 


CHARLES V. MCADAMS ET AL., &C. ” 


I have served the within writ by reading the same to and within 
the presence and hearing of Jacob M. Harman and Osear P. Har- 
man, therein named, on the 23d day of September, 1885. 

I. H. MARSH, U. 8S. Marshal, 
By C. HAERTING, Deputy. 


5 Indorsed: Filed Sept. 24, A. D. 1885. Wm. H. Bradley, 
clerk. 


Afterwards, to wit, on the twenty-fifth day of September, 1885, 
came the plaintiffs, by their attorneys, and filed in said clerk’s office 
their declaration in said entitled cause, which said declaration isin 
the words and figures following, to wit: 


G Declaration. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


CHarLes V. McApams and THomas C. Moore, as Ex- ) 
ecutors of the Last Will and Testament of Jacob | 
Harman, Deceased, » Assumpsit. 
U. 
Jacon M. Harman and Oscar P. HARMAN. J 


Charles V. McAdams and Thomas ©. Moore, who at the time of 
the commencement of this suit were and still are citizens of the 
State of Indiana, as executors of the last will and testament of Jacob 
Hlarman, deceased, who at the time of his death was also a citizen of 
the State of Indiana, plaintiffs in this suit, by Stiles and Lewis, their 
attorneys, complain of Jacob M. Harman and Osear P. Harman, 
who at the time of the commencement of this suit were and still are 
citizens of the State of Illinois, residing in Iroquois county, in said 
district, defendants in this suit, of a plea of trespass on the case 
upon promises. 

Mirst count. 


lor that whereas the defendants on, to wit, the Ist day of March, 
1875, at, &e., made their certain promissory note, bearing date the 
day and year last aforesaid, and then and there delivered the said 
note to said Jacob Harman, then in his lifetime, and thereby the 
said defendants promised to pay to the order of the said Jacob Har- 
man, one vear after the date thereof, the sum of fifteen thousand 
dollars, with interest at ten per cent. per annum from the date of 
said note until paid, and thereby also then and there prom- 

i ised that if said note was collected by suit the judgment 
should include a reasonable fee for plaintiffs’ attorney, by 
means whereof the defendants then and there became liable to pay 
to the said Jacob Harman the said sum of money in the said note 
specified and reasonable attorneys’ fees according to the tenor and 
effect of said note; and being so lable the said detendants, in consid- 
eration thereof, then and there promised the said Jacob Harman to 
pay him the said sum of money and reasonable attorneys’ fees ac- 


4 JACOB M. HARMON ET AL. Vs. 


cording to the tenor and effect of said note. Yet, although the date 
of payment in said note specified has elapsed, the defendants have 
not paid the same or any part thereof, either to the said Jacob Har- 
man in his lifetime or to the plaintiffs since his decease, but refuse 
so todo. And the plaintiffs aver that a reasonable fee for plaintiffs’ 
attorneys in this suit upon said note is ten per cent. of the amount 
due upon said note, which should be included in any Judgment to 
be rendered herein. 


Common counts. 


And whereas also the said defendants afterwards, to wit, on the 
same day and year and at the place aforesaid, became and were in- 
debted to the said Jacob Harman then in his lifetime in the further 
sum of twenty thousand dollars of like lawful money as aforesaid 
for money before that time lent and advanced by the said Jacob 
Harman to the said defendants and at the like request of the said 
defendants, and in the like sum for other money by the said de- 
fendants before that time had and received to and for the use of the 
said Jacob Harman, and in the like sum for other money before 

that time and then due and owing the said Jacob Harman 
) for interest upon and for the forbearance of divers other sums 

of money before that time and then dueand owing from said de- 
fendants to said Jacob Harman; and being so indebted the said defend- 
ants, in consideration thereof, afterwards, to wit, on the same day and 
vear and at the place aforesaid, undertook and then and there faith- 
fully promised the said Jacob Harman well and truly to pay unto 
him the several sums of money in this court mentioned, when the 
said defendants should be thereunto afterwards requested— 

Nevertheless the said defendants (although often requested, etc.), 
to wit, on the day when the said note became due and payable ac- 
cording to the tenor and effect thereof, and often times since, to wit, 
at the place last aforesaid, have not, nor has either of them, yet paid 
the said several sums of money above mentioned, or any or either 
of them, or any part thereof, either to the said Jacob Harman in 
his lifetime or the plaintiffs since his decease, but to pay the same 
or any part thereof have hitherto wholly neglected and refused and 
still do neglect and refuse, to the damage of the said plaintiffs, as 
executors as aforesaid, twenty thousand dollars, and therefore the 
said plaintiffs bring suit, ete. 

And the plaintiffs bring into court here the letters testamentary 
to them granted by the circuit court of Warren county, State of 
Indiana, and produce to the court here a copy of said letters testa- 
mentary, duly authenticated as required by law, whereby it fully 
appears to the court here that the plaintiffs are executors of the said 
last will and testament of the said Jacob Harman, deceased, and 
have the execution thereof, &e. 

STILES & LEWIS, 
Attorneys for Plaintiiis. 
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CHARLES V. MCADAMS ET AL., &¢. o 
9 Copy of note sued on : 
$15,000.00. Marcu THE 1st, 1875. 
One year after date we promise to pay to the order of Jacob Har- 
man fifteen thousand ;°°, dollars, value received, without any re- 
lief from valuation and appraisement laws of the State of Indiana, 
with interest at ten per cent. per annum from date until paid. If 
this note be collected by suit the judgment shall include the reason- 
able fee for plaintiffs’ attorney. 
March the first, 1875. 
JACOB M. HARA 
OSCAR P. HARM 


This [is] to certifi that we agree to keep on hand or to have on hand 
on the first day of March, 1876, and so on the first day of Mareh 
until the above note is paid, the said propperty to be ful- worth of 
the above fase and interest of note, in propperty, to wit, to be on 
hand, horses, muel-s, waggens, hay, and corn, cattel- and hogs, to be 
as collatéer-] security for the payment of the above note, as witness 
our hands. JACOB M. HARMAN. 


[AN. 
[AN. 


(endorsed us follows :) 
J. M. & O. P. Harman, Illinois, Iroquois City : 

Interest cettled on the within up to March the first, 1876. 

Interest cettled up to March the first, 1877. 

Interest cettled on the within up to March the first, 1878. 

Interest cettled on the within up to March the first, 1879. 

Interest paid on the within up to March the first, 1880. 

Interest paid on the within up to March the first, 1S81. 

Interest paid on the within up to March the first, 1882. 

Interest paid on the within up to March the first, 1885. 

May 350th, 1884, received interest on the within to March 
10 the Ist, 185-4. 
October Ist, 1884, received interest on the within up to 

March the Ist, 1885. 

Endorsed: Filed Sept. 25, 1885. Wm. H. Bradley, clerk. 

Afterwards, to wit, on the sixth day of October, 1885, came the 
defendants, by their attorneys, and filed in said clerk’s office their 
plea in said entitled cause, which said plea is in the words and 
figures following, to wit: 
1] Plea. 

United States Cireuit Court, Northern District of I]]inois. 
Cartes V. McApams and Thomas C. Moore, ) 
Executors of the Last Will of Jacob Harman, 

Dee’d, -In Assumpsit. 
US. 

Jacop M. Harman and Oscar P. HARMAN. | ) 
And now come the defendants, by C. H. and C. B. Wood, their 
attorneys, and say they did not undertake or promise in manner 
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and form as the said plaintiffs have above thereof complained 
against them, and of this they put themselves upon the country. 
By C. H. & C. B. WOOD, 
Their Attys. 


IKndorsed: Filed Oct. 6, 1885. Wm. H. Bradley, clerk. 


12 Afterwards, to wit, on the twenty-sixth day of April, in the 

adjourned March term of said court, 1886, in the record of ma 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


CHARLES V. McApams and Tuomas ©. Moore, as ) 
Executors of the Last Will and Testament of Jacob | 
Harmon, Deceased, » Assumipsit. 

US. | 

Jacopn M. Harmon and Oscar P. Harmon. 
Now come the parties, by their respective attorneys, and upon 
issue Joined herein thereupon comes a jury of good and lawful men, 
to wit, kK. A. Ray, W. O. Lazier, S. EK. Bradley, William Bb. Dodge, 

P.S. Fagan, Isaac H. Fry, W. O. Osgood, W. W. Clemens, George 

W. Watts, William P. Gray, George O. Allen, and Daniel Farrell, 

who were all duly elected, tried, and sworn well and truly to try 

said issues; and after hearing the evidence and receiving the instiuc- 
tions of the court the jury returned the following verdict, to wit: 

We, the jury, find the issues for the plaintiffs and assess their dam- 

ages, exclusive of attorneys’ fees, at sixteen thousand seven hundred 

and twenty-nine dollars and fifteen cents, and by agreement 

13 of the parties, by their attorneys, the amount of fees the 

plaintiffs’ attorneys are entitled to herein is submitted to this 
court; and the court, being now fully advised thereon, finds that the 
plaintiffs’ attorneys are entitled to three hundred dollars; and 
thereupon the defendants, by their attorney, move the court fora 
new trial herein. 


Afterwards, to wit, on the twenty-sixth day of July, in the July 
term of said court, 1886, in the record of the proceedings thereof in 
said entitled cause, before Hon. Henry W. Blodgett, district judge, is 
the following entry, to wit: 


Orde is 


CHARLES V. McAbams 
v8. >» Assum psit. 
Jacop M. Hanrmown et al. 


The court, having considered the motion of the defendants for a 
new trial herein, and being now fully advised thereon, overrules 
the same. | 


~* 


~" 


~~ 


CHARLES V. MCADAMS ET AL., &C 


Afterwards, to wit, on the third day of August, 1886, there was 
filed in said clerk’s office the special findings of the court in said 
entitled cause, which said special findings are in the words and 
figures following, to wit: 


14 Special Finding. 


In the United States Cireuit Court, Northern District of Illinois. 
July Term, A. D. 1886. 


CHartes V. McApams and Tromas C. Moore, } 
Executors of the Last Will and Testament of | 
Jacob Harman, deceased, ; 

ma | 

Jacop M. Harmon and Oscar P. HArMon. — J 

Be it remembered that on the trial of the above-entitled cause in 
said court before a jury the plaintiffs introduced in evidence a 
promissory note for the sum of fifteen thousand dollars signed by 
the defendants, dated March Ist, 1875, pavable to the order of Jacob 
Harmon in one year after date, with interest at ten per cent. per 
annum from date until paid, which note contained also the pro- 
vision that if it should be collected by suit the judgment should 
include a reasonable attorney’s fee for plaintiffs. 

The plaintiffs also introduced proof that they were the executors 
of the last will and testament of Jacob Harman, deceased, and who 
was the payee of said note. 

It was conceded upon the trial of the said cause that the interest 
had been paid upon said note according to its terms up to March 
Ist, 1SS5. 

Upon the said trial the defendants introduced proof tending to 
show that there was a verbal agreement between themselves ‘and 
Jacob Harman, the payee of the note, that if they would pay the 
interest regularly, at the rate of ten per cent. per annum, as called 

for by the note, until his death, they should be acquitted of 

15 the payment of the principal—in other words, that the 

money represented by the note was given to them upon con- 
dition that they should pay the interest thereon during the life 
of Jacob Harman at the rate of ten per cent. per annum. 

The defendants also offered to prove that in the fore part of the 
year 1880, after the said note in suit had become due, they offered 
to pay Jacob Ilarmon the amount then due on said note, with in- 
terest, and proposed to do so, unless he would reduce the interest ; 
whereupon the said Jacob Harman verbally agreed that if they 
would continue to pay him the interest upon the sum of money 
represented by said note during his life, and pay in November of 
each vear the interest in advance for four months, or, if they failed 
to pay the interest in advance for four months, should pay interest 
upon the interest so unpaid, then the paid defendants should be ae- 
quitted of and released from the payment of the principal sum of 
suid note at the death of said Jacob Harman, which the court re- 
fused to be permitted to be proved, and the defendants then and there 
excepted. 


In Assumpsit. 
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And the court being of opinion that the facts so offered in evidence 
by the defendants and the said facts which the defendant offered to 
prove would not make a sufficient defense at law, if proven in the 
suid case, directed the jury to return a verdict for the plaintiffs 
therein, and the verdict was taken accordingly; to all of which the 
defendants then and there duly excepted. 

And inasmuch as the matters aforesaid do not appear by the rec- 
ord of the said cause, it is prayed that the Judge who tried said cause 
would sign and seal this special finding of the facts, and the same is 
done accordingly. 


H. W. BLODGETT, Judge. [sEat.] 
Endorsed: Filed Aug. 3, 1886. Wm. H. Bradley, clerk. 
16 On the same day, to wit, on the third day of August, in the 
July term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 
Judgment. 


CHARLES V. McApams and Thomas C. Moore, as Ex- ) 


ecutors of the Last Will and Testament of Jacob Har- | 
mon, Deceased, » Assumpsit. 
: Us. 
Jacop M. Harmon and Oscar P. Harmon. J 


Now come the plaintiffs, by their attorneys, and move the court 
for judement herein, which is sustained. It is thereupon considered 
and adjudged by the court that the plaintiffs do have and recover 
of said defendants the said sum of sixteen thousand seven hundred 
and twenty-nine dollars and fifteen cents ($16,729.15) their damages, 
and the sum of two hundred and seventy-three dollars and twenty- 
four cents ($275.24) interest, and the further sum of three hundred 
dollars ($500) attorneys’ fees herein, making in all the total sum of 
seventeen thousand three hundred and two dollars and thirty-nine 
cents ($17,502.59), and the plaintiffs’ costs in this behalf expended, 


amounting to the sum of dollars and —— cents, and that ex- 
ecution issue therefor. 
17 Afterwards, to wit, on the 24th day of September, 1886, 


there was filed in said clerk’s office a bond in said entitled 
cause, Which said bond is in the words and figures following, to 
Wit: 
Bond. 


IXnow all men by these presents that we, Jacob M. Harmon and 
Oscar P. Harmon, as principals, and John H. Braden and James A. 
Pruitt, are held and firmly bound unto Charles V. McAdams and 
Thomas C. Moore, executors of Jacob Harmon, deceased, in the full 
and just sum of five hundred dollars, to be paid to the said Me- 
Adams and Moore, their certain attorney, executors, administrators, 


a Ly Use GP ™ Ke 


‘Fa A? 


CHARLES V. MC ADAMS ET AL., &@. :) 


or assigns; to which payment well and truly to be made we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this seventeentli day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
elehty-six. 

Whereas lately at a circuit court of the United States for the 
northern district of Illinois in a suit depending in said court be- 
tween Charles V. McAdams and Thomas C. Moore, executors of the 
estate of Jacob Harmon, as plaintiffs, and Jacob M. Harmon and 
Osear P. Harmon, as defendants, there was rendered against the 
said Jacob M. Harmon and Osear P. Harmon a judgment for the 

sum of seventeen thousand three hundred and two ;*%%) dol- 
1S lars and costs on the third of August, A. D. 1886, and the 

sald Jacob M. Harmon and Oscar P. Harmon, having ob- 
tained a writ of error and filed a copy thereof in the clerk’s office of - 
the said court to reverse the said judgment in the aforesaid suit, and 
a citation directed to the said Charles V. McAdams and Thomas C. 
Moore, executors of the last will of Jacob Harmon, citing and ad- 
monishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
hext: | 

Now, the condition of the above obligation is such that if the said 
Jacob M. [larmon and Oscar P. Harmon shall prosecute their ap- 
peal to effect, and answer all costs if they fail to make their plea 
good, then the above obligation to be void; else to remain in full 


force and virtue. J. M. HARMAN. SEAL. | 
O. P. HARMAN. SEAL. | 
JOHN H. BRADEN.  [seEaz.] 


JAMES A. PRUITT. 
Spraté oF ILLINOIS, | |. 
Troquois County, Gaxs 
John H. Braden and James A. Pruitt, being duly sworn 
19 according to law, deposes and says each for himself that he is 
of lawful age and the owner of real and personal property in 
Troquois county, Illinois, the cash value of which is over one thou- 
sand dollars over and above all claims, liabilities, or exemptions 
against said land and personal property or against this affiant. 
JOUN HH. BRADEN. 
JAMES A. PRUITT. 


Subseribed and sworn to before me, a notary public of [Iroquois 
Co., Ils., by John H. Braden and John A. Pruitt, who ts personally 
known to me to be the identical person- who signed said affidavit, 
this 18 day of Sept., 1586. 

[SEAL. | HORACE RUSSELL, 
Notary Public. 
Approved by— 
H. W. BLODGETT, Judge. 


(Endorsed :) Filed Sept. 24, 1886. Wm. H. Bradley, clerk. 
2—1205 


ss lieeeueenaeneenientinatetentennemaenee ie ee ee v fd> an 


10 JACOB M. HARMON ET AL. VS 


20 NorTHERN District OF ILLINOIS, § 


I, William H. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true and correct transcript of the record of all the proceedings 
had in said court in the cause wherein Charles V. McAdams and 
Thomas C. Moore, executors of the last will and testament of Jacob 
Harmon, deceased, are the plaintiffs, and Jacob M. Harmon and 


Oscar P. Harmon are the defendants, as the same appear from the oo 
files and records of said court now remaining In my custody and 
control. 


In testimony whereof I have hereunto set my hand and aftixed 
the seal of said court, at my office in Chicago, in said district, this 
sixth day of October, = 


[Seal of Circuit Court U.S., Northern Dist. Iimois. 1855. | 
WM. H. BRADLEY, Clerk. 


2] UNITED STATES OF AMERICA, | 
Northern District of Illinois, J 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


¥ s Ss . 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before you in said circuit court be- 
tween Charles V. McAdams and Thomas C. Moore, executors, Ke., 
plaintiffs, and Jacob M. Harmon and Osear P. Harmon, defendants, 
in an action of assumpsit, a manifest error hath happened, to the 
great damage of the said Jacob M. Harmon and Oscar P. Harmon, 
defendants, as by their complaint appears, and-it being fit that the 
error, if any there has been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be given therein, that then under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October, A. D. 
1886, in the Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the s: aid Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- ~- 
preme Court of the United States, this 28th day of September, in 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the U nited States the 111th year. 

[Seal of Cireuit Court U.S., Northern Dist. Hlinois, 185: DJ 
WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States for the 
Northern District of Illinois. 


[Endorsed:] Supreme Court of the United States. Jacob M. 
Harmon and Osear Harmon, plaintiffs in error, vs. Charles V. + 


CHARLES V. MCADAMS ET AL.., &¢. 1] 


McAdams and Thomas C. Moore, executors, &e., defendants in 
error. Writ of error. Copy deposited for the defendant in error 
in the clerk’s office U. S., northern district of [linois. 


2?) UNITED STATES OF AMERICA. 2 
Northern District of Illinois y° 


To Charles V. MeAdams and Thomas C. Moore, executors of the 
last will and testament of Jacob Harmon, deceased, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at W ashington on 
the second Monday of October, A. D. 1886, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the northern district of Illinois, wherein Jacob M. Har- 
mon and Osear P. Harmon are plaintiffs in error and you are defend- 
ants in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiffs in error as in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Hon. Henry W. Blodgett, district judge, this sixth 
day of October, in the year of our L ord one thousand eight hundred 
and eighty-six. 


H. W. BLODGETT, Judge. 


We accept service of the above citation this 7th day of October, 
A. D. 1886. 
STILES & LEWIS, 
Attys for Defendants in Error. 


Endorsed on cover: Illinois C. C. U.S. No. 12038. Jacob M. 
Harmon aud Oscar Pr. "acme plaintiffs in error, vs. Charles V. 
MecAdanis and Thomas C. Moore, executors of Jacob Harmon, de- 
—_ Kiled October 18,1886. [Stamped:] Supreme Court U. 

.. clerk’s office. Receiv ed Oct. 15, 1886. 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D.. 1886. 


Jacon M. HaArRMON AND Oscar. P. 


HARMON, | 
Plaintifis in ferror. In Error to the 
‘i Corcuit Court of the 

CHARLES Ve. McCADAMS AND THOMAS = (ited States for the 
(. Moore, Executors of [ACoB HaAr- sailed eeikiabas 


MON, Deceased, Of LSMlinots. 
Defendants in Ferror. 


STATEMENT OF THE CASE. 


The two cases of Jacob M. Harmon and Oscar P. 
Harmon against the executors of Jacob Harmon, de- 
ceased, and the case of J. R. Harmon against the same 
defendants in error, stand upon the same facts and ques- 
tions of law, and may properly be considered together. 
The plaintiffs in error, who were nephews of Jacob Har- 
mon, deceased, and who were residing upon large farms 
then belonging to him in Iroquois county, Illinois, ex- 
ecuted the two notes contained in the record, both being 
payable to the order of their uncle, Jacob Harmon; 
that of Jacob M. and Oscar P. Harmon being for the 
sum of $15,000 bearing date March Ist, 1875, due in 
one year, and that of J. R. Harmon bearing date Nov. 


iSth, 1874, and due in one year, and being for the sum 
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of $5,000, and both drawing interest at the rate of ten 
per cent. per annum. Jacob Harmon having died in 
February, 1885, these suits were thereafter brought up- 
on these notes by his executors. And upon the trial in 
the Circuit Court the defendants introduced proof tend- 
ing to show: 

First, that there was a verbal agreement between 
themselves and Jacob Harmon, the payee of the notes, 
that if they would pay the interest regularly, at the 
rate of ten per cent. per annum, as called for by the 
notes, until his death, they should be acquitted of the 
payment of the principal; that is to say, that the money 
represented by the notes was given to them by Jacob 
Harmon upon condition that they should pay the inter- 
est thereon during his life at the rate of ten per cent. 
per annum. 

Second. The defendants offered to prove that in the 
fore part of the year 1880, after the notes in suit had 
become due, they offered to pay to Jacob Harmon the 
amount then due on said notes, with interest, and pro- 
posed to do so, unless he would reduce the interest; 
whereupon the said Jacob Harmon verbally agreed that 
if they would continue to pay him the interest upon the 
sum of money represented by said notes during his life, 
and pay in November of each year the interest in ad 
vance for four months, or if they failed to pay the in- 
terest in advance for four months, should pay interest 
upon the interest so unpaid, then the defendants should 
be acquitted of, and released from, the payment of the 
principal sums of said notes at the death of said Jacob 
Harmon. 

The court refused to permit these facts to be proved, 


and the defendants excepted. 


3 
ASSIGNMENTS OF ERROR. 

FIRST.— Zhe court below erred in holding that the 
facts proven by the defendants constituted no sufficient 
defense to the action, and in directing the jury to find a 
verdict for the plaintiffs therein. 

SECOND.— The court below erred in refusing to per- 
mit the defendants to prove to the jury the facts offered 


to be proven by them. 


ARGUMENT. 
[. 

Upon the first assignment of error the question 
arises: Does an agreement by the payor, @/ffer the note 
becomes due, to keep the money and pay interest there- 
on at the rate of ten per cent per annum till the death 
of the payee, constitute a sufficient consideration for an 
agreement on the part of the payee that he will then 
consider the note canceled and paid, where the payor, 
from the time of such agreement, continues to pay such 
interest on the note until the death of the pavee? 

We maintain the affirmative of this proposition. 

These notes were made and delivered in Illinois. In 
the J. R. Harmon case the note was dated November 
i8th, 1874, and in the Jacob M. and Oscar P. Harmon 
case the note was dated March 1, 1875, and each were 
due in a vear from date, with interest at ten per cent. 
per annum until paid, Until these notes by their terms 
became due the payors could not compel the payee to 
receive the money upon them; but after that time they 
could, and the payee could not then lawfully refuse to 
receive such payment. 


So after the note became due it was a right the pay- 
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ors had to pay and cancel them, and any agreement 
made after the notes became due to waive or extend 
that right would be a sufficient consideration for any 
agreement on the part of the payee to cancel the debt 
or do any other thing not prohibited by law. 

On this proposition we cite the following: 

“If the lender of money secured by a note efter the 
same becomes due, contracts with the borrower that the 


g the same shall be extended for a definite 


time of payin 
period on consideration the borrower shall pay a /ega/ 
or /ess rate of interest, why is that not a binding con- 
tract? The lender by this contract secures for himself 
the interest on his money for the period agreed on and 
the borrower precludes himself from getting rid of the 
payment of the interest by discharging the debt. It is 
a valuable right to have money placed at interest and a 
valuable right to have the privilege at any time of get- 
ting rid of the payment of interest by discharging the 
principal. By this contract the right to receive interest 
fora given time at a given rate is obtained, and the right 
to pay it off forthe same period relinquished. Here 
are all the elements of a binding contract. Although 
the law gives the interest it does not secure it for a cer- 
fain period or prevent its discharge at any moment. 
All the excess allowed by statute is voidable, but the 
agreement to pay the legal rate is a valuable consid- 
eration.” 

McComb v. Kittridge, 14 Ohio, 351 

Blaser et al. v. Bundy et al., 15 Ohio St. 63. 

Wood v. Newkirk, 13 Ohio St. 208, 

Fawcett v. Freshwater, 31 Ohio St. 639. 


In the last case the court says in commenting on the 


case of Fones v. Brown, 11 Ohio St... cited by the Su 


preme Court of the State of Indiana in Adbe/ v. Aler- 
ander, 45 Ind. 523, which the latter court says reverses 
the case cited in 14 Ohio, 351: “We understand the 
case WMeComb v. Kittridge holds that a promise to pay 
Interest on a note past due for a definite future period 
is a sufficient consideration for a forbearance for that 
time and this court has never expressed a doubt of the 
correctness of the McComb case in that particular, but 
it has been expressly followed in two cases in 13 Ohio 
St. heretofore cited. ” 

An agreement to pay interest for a specified time 
after a note becomes due furnishes a sufficient consider- 
ation for the promise to delay. It is a further invest- 
ment fora definite period for the creditor and an exten- 
sion of credit for the same time for the debtor. The 
legal effect of the agreement was to dsab/e the former 
from enforcing the collection and the latter from paying 
for the period named. 

Chute v. Pattee, 37 Me. 105. 

howler v. Lroors, I 3 N. H. 240 
Davis v. Lane, tO N. H. 156. 

Wheat v. Kendall, 6 N. H. 508. 
Rebinson Vv. Miller, 2 Bush. Ky. 188. 
Stallings v. Fohnson, 27 Ga. 564. 

In the case of fowler v. brooks, 13 N. H.. 240, the 
court says: “An agreement that the creditor will delay 
the collection for six months or any other term in con- 
sideration of which the debtor agrees that he will pay 
the interest for that period is of a different character. 
After such an agreement the debtor's hands are tied and 
he cannot pay and thus stop the interest. He must pay 
it. And so the creditor ts bound by the agreement and 


cannot collect the debt until the period expires, | 
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citing Wheat v. Aendall, 6 N H., 504, which was a 
case involving an extension of time for a certain period 
on an agreement to pay usurious interest and which the 
court held could be avoided, but in commenting on the 
case says p. 508: “Weare not prepared to accede to the 
argument that a contract for delay for the legal interest 
would not be on a sufficient consideration because the 
original contract gave that, if nothing farther had been 
agreed to be paid. The security which the creditor 
would acquire by such agreement that the payment 
should be delayed, and that he should receive interest 
for the whole of the extended time might well form a 
sufficient consideration. ” 

And in Bazly v. Adams, 10 N. H., 163, the court say: 
“The agreement to pay simple interest may be a_ suff- 
cient consideration for such contract for delay if there ts 
in the contract for delay a stipulation by which it 15 se- 
cured to the creditor for any specified time. As for in- 


should agree 


stance if the creditor, the note being due, 
with the principal to delay the payment six months, on 
the consideration that the principal promised to pay the 
interest for that period of time; this would be a contract 
upon a sufficient consideration. The promise to pay the 
interest under such circumstances would bind the princi- 
pal to the payment of it for the period agreed on, and 
thus secure the creditor a right beyond what he had be- 
fore, even if the note contained a promise to pay inter- 
est; because the debt being due the principal or surety, 
before the new agreement, might pay it any time and 
the original contract therefore did not secure the credi- 
tor interest for a single day to come.” 

In Robinson v. Miller, 2 Bush (Ky.), 188, the court 


after commenting on the case in 14 Ohio, 351, and nu- 
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merous other cases cited, say: “Nota case has been refer- 
redto by counsel nor found by diligent search in which a 
definite time was agreed on in consideration of legal 
interest paid or agreed to be paid but what it has been 
upheld as a binding contract,” and they cite cases from 
Pennsylvania, South Carolina, Illinois, New York and 
Maine, in support of the proposition 

This is the law in England as shown by the case of 
Rees v. Bennington, 2 Ves. Jr., 540. There Rees be- 
came surety on a joint and several bond conditioned for 
the payment of a certain sum to the obligee with inter- 
est in two installments, one Dec. 31, 1789 and the other 
Dec. 31, 1790. In September, 1790, the whole sum be- 
ing unpaid, the obligee took notes from the principal 
obligor forthe payment of the debt by installments at ex- 
tended periods, which notes were afterward exchanged 
for others payable at more distant days. This was 
without the knowledge of Rees. The principal debtor 
became bankrupt and the executor of the obligee sued 
Rees the surety, and ona bill filed the chancellor held 
that the surety was discharged. This principle was af- 
firmed in Lee v. Levz, 1 Carr. and Payne, 553. In Eng- 
Jand at that time the bond being an instrument under 
seal it was held it couldnot at law be discharged or re- 


leased by any simple contract such as a note, and that 


was the reason of going into equity. That is not now 
the law. But on the question we are here discussing it 


can make no difference,as the question is was the prom- 
ise to pay the interest for the agreement to extend the 
time, from the time it was to be extended, a considera- 
tion for the extension, and in that case it was so held, 
thus answering all the requirements of our case, 


And Judge STORY tin his work on promissory notes 


$414, says “This whole doctrine has been long and 
fully established in courts of equity in all cases where 
indorsees or guarantees or sureties are concerned and 
has been from thence transferred into the commercial 
law of England and America,’ citing numerous author- 
ities, thereby showing that this eminent Jurist considered 
an agreement to pay interest for a certain time a valu- 
able consideration for a promise from the other party. 

The reasoning of the court in the case of Bank of UV. 
S. v. Hatch, 6 Pet., 259, is to the same effect. 

In U. S. v. Newell and Harris v. Brooks, 4th ed. 
Am. Lead. Cas. H. &W. notes in Vol. 2, p. 319, the editor 
in commenting on the case of Reynolds v. Ward, 5 
Wend. 501, says: 

“But when the creditor, instead of merely promising 
delay so long as the debtor pays the interest, exacts 
from the latter a promise to pay interest for a definite 
period in return for a promise of forbearance until that 
periodexpires, the rights of the parties are unquestionably 
varied. The creditor may insist on the interest of which 
he might otherwise have been deprived by the immedi- 
ate payment of the debt; and the debtor is entitled to the 
forbearance for which he has bound himself to make 
compensation in the shape of interest, which contains all 
the elements of a valid contract.” 

And on page 469 of the same book the editor says: 

“It has been said in some instances that as the right 
to interest arises by implication of law without any ex- 
press promise the agreement leaves the parties where 
they were before, and there is nothing to bind the cred- 
itors. But the answer to this is, that legal right to in- 
terest is contingent, and a promise by which it is ren- 


dered absolute is a sufficient promise on the other side. 
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In other words, the promise must be mutual to forbear 
for a certain time and to pay interest for such time.” 

When the case in 5 Wend. is examined it will be 
found that there was not there an agreement after the note 
became due, to extend for a definite time and that in 
consideration for such an agreement the payor prom- 
ised to pay the interest for such time; but there was an 
entire want of an agreement on the part of the payor, 
being simply a promise by the payor to pay interest so 
long as the payee would delay bringing suit, which was 
nothing more than the obligation was before the agree- 
ment, and therefore a nudum pactuime. 

In this case the court affirms the doctrine of the case 
of Rees v. Larrington, 2 Ves. Jr p. 540, and this shows 
they do not intend to apply the reasoning to cases where 
the facts are similar to those at bar. 

he case relied on by the other side, of Abel v. Aler- 
ander, 45 Ind 523, when carefully examined is not 
sustained by authority, nor by the authorities they 
cite outside of their own State. They refer to the 
case of MeComb v. Aittridge, 14 Ohio,.351, and say 
it has been reversed on that point by YFoues ve Browz, 
ft Ohio St. 60, but when the two cases in 15 Ohio St. and 
the other in 31 Ohio St. already cited, are examined, it 
will be seen such ts not the case, but ell three of the last 
above cases. affrm the case in 14 Ohio on this point. 
And the case of Chute v. Pattee, 37 Me., when examined 
refutes what the Indiana court say about that case 

The Ind. court also say that the case of Hunt v. Pos- 
tlewait, 28 Towa, 427, holds that the agreement to pay 
same rate of interest as that in the note is no consider- 
ation. In examining that case it will be found that no 


time was ever agreed on to which the payment was ex- 
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tended and the other point was really not considered. 
So one of the material points in the agreement was 
omitted in the Iowa case and the Ill. case hereinafter 
cited. They also rely on a case in 34 Ill. 428. 

The case of Woolford v. Dow, 34 Ill. 428, when 
carefully examined is not in point; as it will be scen by 
that case that no particular time was ever spoken of to 
which it should be extended, and Dow, an entirely dis- 
interested witness, contradicted Stone and Vance, and 
the court really thought him, under the circumstances, 
more worthy of credence. Besides, the fact of promise 
to extend to a certain period at the same rate of interest, 
is given no thought or argument; and such cases should 
not be allowed to override such well considered cases as 
those from Ohio, Me., Ky., N. H. and Ga., and others 
heretofore cited. 

The same question came up in the case of Crossman 
Vv. Wohlleben, yo Ull., 536, and the Supreme Court cites 
the McComb case from 14 Ohio, 351, and say: “Even 
if this view be conceded it is essential that both partics 
should be bound by the contract of extension, otherwise 
there is no consideration for the agreement of the cred- 
itor to extend the time.”” They then cite the case from 
34 Ill., 428, and say: “In case at bar there is no con 
sideration shown, either by a promise on the part of the 
debtor to keep the money for any given time and pay 
the interest for that time, or by paying the interest in 
advance. A mere promise of indulgence on payment 
of interest at the rate named in the note or any other 
rate, is not binding without something to bind the 
debtor to pay interest for a given time. A payment in 
advance would answer, and by the Ohio case a promise 


by the principal debtor to keep the money a given time 
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at a given rate, would be such a consideration as would 
support and make binding the promise by the creditor 
to extend the time. The promise must be mutual. 
The record fails to show specifically that the principal 
debtor at any time bound himself to keep the money 
and pay the interest on it for any specified time.” 

This case in go Ill., very clearly shows that under the 
facts similar to the case at bar,where the Harmons agreed 
to keep the money as long as the payee should live and 
pay interest thereon at the rate of ten per cent. an- 
nually, and the payee agreed he should have it, and then 
the note should be canceled were mutual promises and 
for a valuable consideration, and would be held good by 
the Supreme Court of Lilinois and binding on the exe- 
cutors of Harmon to cancel the notes. 

Qn the other branch of this proposition, that the 
agreement having been by the payors fully paid, and 
performed in conformity with the agreement till the 
death of said payee, we say that after that it does not 
lie in the mouths of his executors tu say that there was 
not a sufficient consideration. 

No court should allow a man to entice another one to 
pay interest at the rate of ten per cent , when the max- 
imum the law allows is 8 per cent., without compelling 
him to perform his part of the agreement; such a thing 


would be a fraud upon the rights of the payors. 


The cases of valid contracts and good consideration 
do not apply on the question before us, as this contract 
has been executed by the parties as a valid one and it 
does not lie in the mouth of either now to say that they 
might have refused to execute the contract because it 
was without consideration. 

Beaver v. Butler et al., Wright, (Ohio) 367 


Robertson v. Gardner, VW Pick. 150. 
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Monroe v. Perkins, 9 Pick. 503, and author- 
ities cited. 

An agreement subsequent to the execution of a note, 
upon a valid consideration to do or receive ‘something 
else for and instead of the note, when such agreement 
has been actually carried out, operates as a discharge 
of the note and no recovery can be had thereon 

1 Daniel Neg Ins Sec. 158, and authorities 
cited. 

When the situation of the parties is changed by act- 
ing on the new agreement, then parol evidence to change 
a written contract is allowed, and if the new agreement 
is acted on, then the original agreement can be no 
longer enforced without a fraud on the other party. 

LeFevre v. Lekcvre, 4 Sargeant & Rawle, 
244, and authorities cited. 

The case of Abel v. Alevrandcr, 45 Ind. 523, decides 
that the payment of interest from the time ot making 
such agreement, for and during the time pavment was 
prolonged, isa new and sufficient consideration, and held 
the second and third paragraph good. Now these para- 
graphs fail to show the money for the interest was paid 
in advance, and on the principle that all intendments 
are taken as against the pleader, the court would pre- 
sume payment was not made at time of agreement, in 
advance. We must say that from all the reasoning in 
that case the court understood the averments that it was 
payment in advance. But on a careful examination it 
will be seen they do not contain such allegations. 

[t seems to us that as this agreement to pay interest 
till death and then the note be canceled, was entered into 
many years ago, and about five years after the notes be- 


came due, and one continued to pay and the other re- 


ane 
f 


ceive such in 
ecuted agreement, and it would be a fraud on the rights 


of the Harmons nowto allow the executors to sav it was 


a nudum pactum.e and when all the for ne authorities 
are considered, can there be any doubt they are gov 


erned by the better reason, and that its not ai wade 


shows that this is the view the Supreme Court of [lh- 


. - 1 - “ ° + ] . . 
nois takes of such a case. but neither in that case not 


, - ; ' 
the one in 34 [ll., was there any such nutuai promise as 
Ri in aah ee | a here ww) 1) — . e ; I - {re er 
acre. 1} fact ti 1 4 och LIU MroOotise L©) iC)T Ld il i€)j any 


particular time. 
Irom the foregoing authorities we think the first point 
is sustained, and the court erred in not holdine the facts 


shown constituted a defense 


ln support of our second assignment of error, we 
contend that the tacts oftered to be proved show a bind- 
ing contract, which the court should have enforced. 
In the year 1879, the interest laws of Illinois were so 
changed as to make eight per cent. per annum the max- 


’ 


imum rate of interest that could be contracted for 


HHurd’s Gen. Stats. Ed. ISSs5. Chap re 1) 
7% e) 


After this law went into force, and after these note 
had become due. which by their terms were to dr 
ten per cent. interest until paid, the payors went to the 
payee and offered to pay off the notes and interest, un- 
less the payee would agree to reduce the interest: t] 


payee thereupon proposed to the makers of the 


‘. 


Ninian tna 


Se eee 
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that if they would keep the money represented by the 
notes during his life and continue to pay interest during 
all this time at the rate of ten per cent. per annum, and 
pay in November of each year, the interest in advance 
for four months, or if they failed to pay the interest in 
advance for four months, should pay interest upon the 
interest so unpaid, then the payors should be released 
from the principal sums of said notes. 

In the J. M. and O. P. Harmon case the indorse- 
ments on the note in evidence (Record 5) show that 
all the interest was paid up to March Ist, 1885, or all 
that could be due up to the time of the death of Jacob 
Harmon, or that was due before that suit was com- 
menced. 

In the J. Rh. Harmon case, the indorsements upon the 
note introduced in evidence (Record 9g) show that the 
interest was first paid upon that note March 1, 1877, 
so that thereafter the interest on both notes would regu- 
larly become due upon the first of March in each year. 
[It is shown by the record that the interest on this note 
was regularly settled up to the first of March, 1884, 
Leaving the last year’s interest unpaid at the death of 
Jacob Harmon in February, 1885. But this circumstance 
is manifestly of little consequence since by the terms 
of the contract, if he failed to pay interest upon the 
first of November in each year, or four months in ad- 
vance, he was bound to pay interest upon such interest. 
The payors did keep the money, and did pay the inter- 
est as is admitted by indorsements upon the notes. 

Upon this state of facts we contend that the makers 
of these notes, in 1880, waived the legal right they had 


to then pay them, and subjected themselves to the ex- 


pense of paying two per cent. per annum in excess of 


ema = how 


a 


Fe 


the legal rate, because of the contract, and, as the result 
proved, were compelled to do it for several years. 

This constituted a sufficient consideration, 

The waiver of a legal right at the request of another 
person, is a good consideration for a promise from 
him. 

Farmer v. Stewart, 2 N. H. 101. 

lo constitute a consideration, it is not necessary that 
a benefit should accrue to the promisor. It is sufficrent 
that something valuable flows from the promisee, and 
that the promise 1s the inducement to the transaction. 

Violett v. Patton, 5Cranch, 142. 
A valuable consideration, however smal! or nominal, 


“1 


if given or stipulated for in good faith, is, in the ab- 


sence of fraud, sufficient to support an action on any 
parol contract. 
Lawrence Vv. MMeCalmont ct al,, 2; Howard. 
427. . 

Again, the agreement to pay interest in advance 
constitutes a sufficient consideration to support the con- 
tract 

Lime Rock Bank v. Mallett, 34 Maine, 547. 

Grafton Bank v. Woodward, 5 N. H. 105. 

Crosby v. Wyatt, io N. H. 318. 

Abel v. Alexander, 45 Ind. 523. 

Redman v. Deputy, 26 Ind. 338. 

Hlynn v. Mudd, 27 Wil. 323 

Hare & Wallace’s Notes to UV. S. v. Howell, 
and Ffarris v. Brooks, 2 Am. Leading 
Cases, 4th Ed. p. 41s, and cases there 
cited. 

The learned editor then states: “There can be no 


doubt that the actual receipt of interest in advance will 


16 


form a sufficient consideration to uphold an agreement 
to give time to the principal, and that under such cir- 
cumstances there will be a complete exoneration of the 
surety. And it must be obvious, that there 1s no dif- 
ference in this respect between an actual payment of in- 


terest and a binding promise to pay it, in consideration 


of a promise for forbearance.” Citing: fowler v. Brooks, 


13 Maine, 240; McComb v. Kittridge, 14 Ohio, 348; 
Chute v. Potter, 36 Maine, 102. 
Nor will the agreement to pay interest upon interest 
affect the validity of the consideration. 
Montague v. Mitchell, 28 Il. 481. 
Witmer v. Ellison, 72 1d. 301. 
Myers v. Furst National Bank, 78 Id. 257 
Hlarbertv. Dumont, 3 Ind. 376. 
White v. Whitney, 51 Ind. 124. 
Bank v. Woodward, 5 N. H. 106. 

Upon the whole case therefore we respectfully submit 
that the rulings should have been for the defendants and 
that the judgments below should be reversed. 

CHAS. H. Woop, 
ROBERT DOYLE, 
Atty’s for Plaintiffs in Error. 
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The following statements by counsel for plaintiffs in 
error are outside of the records and cannot be fairly in- 
ferred from anything which the records contain. These 
statements are that the plaintiffs in error were nephews of 
the deceased ( Brief, 2); that they resided on large farms in 
lroguots county, Lilinois, bclonging to the deccased (Brief, 2); 
that Ffacob Flarman died in February, 1885 ( Brief, 2 
and 14); chat the notes in guestion were made and delivered 
vz LMlinors (Brief, 3.) Some of these statements are 
true and some are not; some are material and some are 
not, but all are alike unfounded, so far as the records are 


concerned. 


The first point argued by counsel is based upon the 
following special finding: 


‘Upon the said trial the defendants introduced proof 


. 
e 


‘ tending to show that there was a verbal agreement be- 
“ tween themselves and: Jacob Harman, the payee of the 
“note, that if they would pay the interest regularly, at 
“ the rate of ten per cent. per annum, as called for by the 
“note, until his death, they should be acquitted of the 
“payment of the principal. /u other words, that the 
“ money represented by the note was given to them upon 
“ condition thal they should pay the interest thereon during 
“ the life of ‘facob Harman at the rate of ten per cent. per 


annum.’  (Rec., 11.) 


a 
° 


Counsel assume at the outset that this agreement was 
made afler the notes became due.  ( Brief, p. 3.) 
The record does not say so. On the contrary, the 


words in italics indicate that the monev was paid Over to 


SSR eer 


a 


Jd 


the plaintiffs in error orzg7nal//y upon the condition that if 
they would pay ten per cent. interest on it while the tes- 
tator lived. the money should be theirs at his death. 
+ - Such an agreement would be clearly invalid as incon- 
sistent with the written contract made at the time. 
In the following case it appeared that the defendants 
gave their note to a widow for $400, payable in three 


years, with annual interest, for her right of dower in cer- 


; - 
i tain lands. Ina suit on the note the defendants otlered to 
show that at the time the note was made it was agreed 

with the widow that they should pay her the interest on 


the note during her life as an equivalent for her dower 
interest, and that on her death the note should be surren- 


dered. “The evidence was held to be inadmissible. 


Pier pont v. Langdon, 46 Conn., 499. 
| 


“- 


[It was incumbent upon plaintiffs in error to prove 
every element of their defense. It is a very extraordinary 
defense, and no presumptions will be indulged in to help 
it out. Ti one element is that the alieged agreement was 
made af/ev the notes became due or after the notes were 
made, they should have proved tt. 

Assuming for the sake of argument that the alleged 
agreement was made after the notes were due, how does 
the matter stand? No case going the length which coun- 
sel contend for has been cited, but certain decisions which 
hold that the promise of the maker of a past due note to 
- om pay intcrest on the money for a definite time, at the same 

rate specified in the note, is a sufficient consideration for 
the promise of the holder of the note to extend the note 
correspondingly, are relied upon. 

Unfortunately for plaintitls in error, it is the settled law 


in Indiana and Illinois, in one of which states it 1s con- 


ei 


4 


ceded that both the note and the alleged agreement were 
made, that such an agreement is a nudum Ppactum. 

The question was directly presented in Adel v. Alex- 
ander, 45 Ind., 523. It was there held that an agree- 
ment to pay the same rate of interest as that specified in 
the note did not constitute a sufficient consideration to 
support an agreement to extend the time of payment 
for a definite time. The case was very carefully con- 


« 


. 


sidered, as the court overruled a prior decision upon the 
same point, which, however, was rendered by a divided 
court. 

The decision in Ade/ v. Alexander was unanimously 


approved in Dare V. Fflall, {0 Ind., 54 


5 ae : “ oe | ae “ruen , <7 ' ; » 4° 
he law of Indiana upon this point may be regarded, 


. , a Ae ee } 
therefore, as definitely settled. 


FF es A Sa Pe oot ee ee eS a | Pee es 

We think it is equally w ell settled in Illinois. 
In Waters v. Stimpson, 2 Gil., 570, it appeared that 
4 ' _ a Se 4 4 eee aes : ee ae ; ; ee ; 
lhompson Fave Nis note to the county mMssionel Ot 
P . - +r) f > f - ey . 5 / 7¥¢2 
- Ope county for Olle, auc 

’ } . +* *OF > 7 ‘ . . ‘> o - . | e904 ’ 

twelve per cent. per annum after maturity. In 
© a —— — . 4 ‘ ] Bl , — | ‘ 7 , : eae 
1939; by an order entered of record, the county coinmis- 
a | ? ° ° 
sioners extended the time of payment on the note until 


March 4. 1841. on condition t] 
| fi, 


ee Nate si beeie eee Sam Oe , er f t] 4 and 
keep tne county secure in the payment or the notes, anc 

7 1 t! - | ) 
> - ~~.) ~ . Lat. +7 > 4 * +7 * < ~ + 
should pay the intere annually In 31848 suit was 

~~ ow i« 

- srrin 4 > “5 ;* +4 ‘ aan 4 4 &) +> ~~. . " ; ] -: ~ ‘ 
brought On tiie NOLC AO Alilst 2 11011) } Son and his sureties. 
ry. ° 4 , . | c i | 

1¢€ Pass Veeww PaVchasAUc cl ci. a pil .\ yo 


See = > ot , } 5 GNA , \ . 
a 4 eas y 4 ry f thy ’ s - ee oe 7 \ a ta . . “ on ,<y . “~ «6 ; 
ZT hird, that Lil@ OrFGer OL uvlaFCn ler. LO39; WaS Made 
y . ? 
a . , . ' 7 7 rim 
a f 5 | 4# iy } ~ ' .7 . tyorticevgs os m . Sane? { J }e 
**WILDOUL LICIT KRNOWAIE Moe Ol Consent, and that I homp- 
= ’ 


. - ? . | ? 7 . . - 
‘“ con wifthaonitit 4 ty 344° nNoOwle nr ANneant?t qitwr441 ve | Iv aw 
nN Ui ~ yy ZLEANJLEL & Sh oF Fe | a> s\J V4 NAA, 3 Vv \ Cid. iit ci aaa Vt Liiil 


on ee Denes 
st sell Ot ana 


—) 
—] 
ws 


‘the order, to whic 


c. 


‘-harge 


ISC 


» released and d 


CY Wer 


y 
i 


re t] 


1 


Yas 1n the 


- 


* 4y 
‘ 
Mail 


i 


Sta 


he mM pson 


, 


a 


d 


, 
Me 


> 


atiiroe 


~ 


(yr 
= 


iD 


na 


: | 
' 
i ; 


OUeCTS 


Ne COMM ISS! 


’ 


4 
i 
A 


- 


. “eP Dre 
UC I 


} 
4 


i ILLS! nm < 


ed 


omen nd 


° 
“) ~~ ~ | 4 ) on 
~ ’ a - ~ ad -_ 
i ~~ ; ~~ ~ — 
~ ° . on rom , 
. - ~ . 
“a =) 4 . . on ~ rc ~/ 
~ , “ oo — 
Ree m. ~ . ~~ < 
~ ~ ~ ~~ - ~—— 
= ~ ‘ . « «~~ — 
~ ~*~ ~ ~~ ~“. . 
~~ ~ “sw - “ ° 
4 ~ 
. - o~_ os hs, A) wo? 
. ~ < . ~ 7, - 
~ ™~ a ~ ~ ’ . 
~ - “ ~ rd . 4) - 
~~ No e . ~~, ~ ~ © one 
x ~. - ’ e 
> ; ~ ° m4 
= * _ r 
= . = 
~~ > . ; one J 
. r ™, ~ ~ ~ 
"e ~ «~ w= ~ — ’ ‘ 
~ . | ed 
» 
~ 
NN zm “se a 
~< ~ ws m > ~~ - 
— ; ~ ~ “™ rot 
on’ -- 
 « ee ~ g 
“~ 
" ~~, ~ ; ~~ 
. : , Me - 
. 
’ f 
~ ‘Pee, f) iJ 
~ ~ / . . 
~ ~~ ~ - . eel 
a ™ _ ~ ~ “ — 
2 ~~ - re ~ e sem 4 
~ ~S 9 ~ ~~ S ot a 
~~ a, ~ 
r n a. 
e . r a ” 
‘ ‘ , Po 
~ ™ ~ ’ ™ ® . 
. | << 4 
~ may “ay - 
™~ * ™s -oeo 
» mS > / 
. ~~ 
~ on = . 
- ~ 
~“ ~ . " 
~ ~ — ~ ad — 
sy ° ’ “_ * , 
~ s - 
. - “ 
- e ~ ~- ‘ ; 
« —= ~~ "es te ° — = 
~ e 2 ud 
: Pew - , = ~ ~ 
. ~ s e e 
, r- d ~.. 
. os ‘ a ~~ f - +4 
~ ~ » 
, ‘ ™~y — " 
— ™ " ~ ~ Gen ~~ és 
, « —~ 
re 
~ ~ ~ ~ ‘ f 
. tw ~~ ~. -) 
~ ~. ‘ 4 ~ S . 
wi ‘ R = ~ 
nm ~ 4 ~ ¥ 
— ® » ~~ = ~ 
a pw, - mM - 
. . ~~ 
t “ ° a ° ~ 
. = wg ‘ me 
7 =~ - 2 ~ 
_ - = "= » 
~s = ~ 
‘ ~f ~ ~ 
. 4 
~~ ‘ . 4 
~!, ~ 
~ ~ ~ 
‘ s — 
~~, ~ ~ 
‘ e - ° ” 3 ~~. - 
~ . “ ~~ ~ ; 
~ hm wd 
-_ a) . ° 4 ¢ 
va . 
— ” deities Ws « ~ . e a 


a _ ” “ 
— 2 ~~ . B nm 
= a) a ~ P 
s . - ~ } ? - 
~ y ~ -_ r 
aa ~ 4 * 
‘ ~~ ~e 7 
“ o ~ . ’ 
~ . « 
« ~ . 
™ “ a ‘ ~ 
a ™~ ie fi 
a f) bs . ‘ > 
>) ~ s«™ ~) ~ 
~ ~~ a> —., ~~ ~ 
— ow, » wf ~ % ~ “f 
. % ’ ~~ 4 “f 
~, e. ~ — ow] “~S ° * _ 3 <1 
».. i ~~ _ ‘ ~ ~ - 
o - << - ~~ 
~ ~ , ~ 
- - ‘ o ~~ ~s ms 
: Pe e ~ ~ > P 
™ ~~ - 
. ~ = ie - ~ 
e~ ~ ~ = -—< 
—~ < 7 bat = ~ “ 
. ~ @ “a ’ “~~ / 
e ~*~ “a ~ ° ” 
_ ~~ ~~ ~ 
+ ) ed 
i, ~ ~~ aa ms “ 4 ~ bs 
~~ - ~~, ~ ~ 
~~ ie "Sigg r ~~ — a ~, — " 
~~ “A “~ ta “a St, ~~ ~ en 
’ s , . * * . ” ’ 
2 2 y ’ J d ’ “s ” 


6 


the principal makers that if they would pay one hundred 
dollars a month on the note, and interest at the rate of ten 
per cent., he would extend the note until paid. [ield to 
be no defense. The extension here was for a detinite 
time, viz: until the note was extinguished by the payment 
of one hundred dollars a month. 


Woolford v. Dow, 34 Ul, 424. 


in the following case. which was a suit upon a note, an 
affidavit of defense was filed and the question was as to 
the sufficiency of the aflidavit. As the atlidavit does not 
, f - ial - - ’ . ‘ . , —— ] > 
appear in the report, we have obtained a copy from the 


~ 
i 


files of the case and give it entire. It is as follows: 


‘“ SuPERIOR CourtT oF Cook County. AuGuUsTr TERM. 


1575. 
¢ STATE OF ILLINOIS, } 
‘ CounTY OF COOK. ( 


Franz Shack 

66 26, ‘e 

‘ Louise Stuber. \ 
‘+ Touise Stuber, the said defendant, makes oath and 
‘“ says that she verily believes she has a good defense to 
* the above suit upon the merits as to the whole of the 
‘ plaintiff’s demand. That the claim of the plaintiff in the 
‘** above Cause is upon a promissory note. That after said 


‘note became due and payable, Charles Streng, the legal 


-_ 


. 


‘holder of said note, agreed with this deponent that in 


¢ 


‘ consideration of her paying the interest on said note he 
“ would extend the time of payment to September 1, 1875; 
‘> that she fulfilled her part of the agreement and paid him 


«the interest on said note, and the said legal holder did 


* 
‘ 


extend the time of payment to September L, A. OD. OBS, 


ee 


Se ay Gry ts REE 


+ and that the plaintiff in the cause had full knowledge 
of the same and did receive said note after the time of 
“ payment mentioned therein and as this affiant verily be- 


+ lieves never gave any consideration for said note: but 


( 


} + 1 . - ] Y] . . : Sa - - “ . ° . * . ; i a 
that the said Charles strene 1s now the owner of said 

note; that this suit is brought in plaintifi’s name to avoid 
“sald agreement.” 


Subscribed and sworn to before me this r2th dav of 


SEAL. EpWaARD P. COMSTOCK. 


L\ ( Lary [ -nblic. 


he afhidavit clearly shows an agreement to extend the 
note for a definite time, viz: until September 1, 1875, upon 
payment of the interest specified in the note. 
The Supreme court dismissed the case in few words, 
. Wy? larder cy = yon yl ergs | , ‘ }] -eattleac]- 
clS LVOiIVINe ra | PoOlnt cureaday Weil SCLLUICd. 

‘The facts stated in the second aflidavit show that the 
“+ defendant head an defense. and necative hie canchinion: 

Gerenaant NAGANO aelense, ana NeVvauve Nis CONCLUSION 1n 
“the preceding part of the affidavit. ‘There does not 
“appear to have been any suflicient consideration for the 
‘“ promise to forbear, the promise to pay interest being 
‘“ merely a promise to do that for which the party was 


vy hable. Waters ef al.v. Stimpson et al.. 2 Gilm.. 
; / 


+6 570 
Stauber V. Schack. 5 2 ll.. fo3¢ 
The case of Crossman v. Woklleben, go Ml., 537, does 


not hold a different doctrine, or even approve or intimate 
a disposition to follow the Ohio cases. On the contrary, 
the court is very careful not to commit itself to the Ohio 
doctrine. «After quoting at length from the leading Ohio 
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case, the court says: “ #ven tf this view be conceded, it 


was ET eT ee ee 


eo 1S 
“ by the contract of 
‘“ sideration for the avreement 
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principal of the note until the first day of April follow- 


‘ing, and to pay interest therefor. And they argue that 


és 


és 
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‘constituted a sood consideration for the promise of the 


such an agreement is valid, and founded upon a good 
consideration; that the defendants could not have ten- 


dered the money, or paid the debt. until the day named 


‘should arrive. In other words, that the payee of the 
‘note would be under no legal obligation to accept pay- 


‘ment until the day named should arrive, and that this 


! 


‘ payee, Colvil, «to extend the time of payment of the 


‘ principal of said note.’ 


“If this position is sound, it must rest, ] think, upon 


‘the principle applicable to accord and satisfaction. If 


* Cannot rest upon principles applicable to forbearance of 


. payment. It 1S well settled that an agreemen 


t 1¢ 


‘ pone the day of payment of a part of a debt due 


‘consideration of the debtor’s presently paying a portion 


] MJ — ve e ‘ ‘ . . one ian ‘ 
‘of the debt, 1s not valid, and upon the ground that r 
‘is no consideration for such agreement. I7///er vy. Lhol- 
ce .. 7, oO bsp * , ) — : » 4, 
hrook, 1 Wend., 317; Gibson v. Peenne, 19 1., 339. 
« “— | } ‘ | | 
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‘“ agreement would not be valid upon the principles appli- 


‘“ cable to forbearance to sue. ‘The creditor is to derive 


“no benefit beyond that which he would derive by simply 
“neglecting to collect the debt, the debtor also neglecting 
“topay. He gets no additional security. lis debt is not 


“disputed. It 1s confessed, and there is nothing to com- 


+ promise. 
7 


; , , : os ° ’ . : ./4 > ms Pu . ‘9/99? eS or ®, 37 y7 y 
iad Tn LV Opimion, 3i a CUSE Sta pl} between lke debtor and 


‘creditor, the debt being undisputed and due, and drawing 
“interest, no valid agreement can be made, by parol, to 
“ postpone toa future day the payment of the debt. The 
“debtor's promising to pay imterest will be no more than 
“the law will compel him to do, without the promise. Uf 
“he agrees to pay more than the interest, for the forbear- 
“ance of the debt, the agreement will be void for usury. 
“ Crane Vv. [Llubbell,7 Paige, 413; 1 Com.,274. The par- 
“ ties may postpone the time of payment dy making a new 
“ qwyrilten contract. The note past due may be taken up, 
‘and another note given, payable at a future day, the 
“payment of which cannot be enforced until the day of 
‘payment named shall arrive. 

“Lt would be an unsafe and dangerous rule, to hold that 
“ the time for the payment of a note may be enlarged upon 
“such an agreement as is sel forth in the answer in this 
“case, to be proved by verbal evidence. St would open a 
“ door to controversies, frauds and false swearing. 

‘T have said if the agreement can be upheld it must be 
“upon the principles cf accord and satisfaction. That is, 
“all remedy upon the note was gone when the agreement 
“was made, and the right of Colvil depended entirely 
‘upon the new agreement. It was not argued, and can- 
‘not be, successfully, that there was any accord and sat- 


‘isfaction. There are cases where the note of a third 


—y 


—_ 
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“ nerson is taken in satisfaction of a debt, and a defense 
‘may be set up by way of accord and satisfaction. Booth 
‘“v. Sth, 3 Wend., 66. 20 John., 76. 19 Wend., 390. 
“ But there can be no accord and satisfaction when one does 
“or agrees lo doe wha by laze he is bound to do.” 


Kellogg v. Olmstead, 28 Barb., 96. 


. } % % : ] 

Little can be added to the cogent reasons so well ex- 
pressed in the last case in favor of the rule contended for 
, ee - bes < 9+ 4° . 7 . Remeedc : 
by the Cerenaants nm error, And when the PpeCularilles 
f t bya } ’ ‘ “42 a Tder 7} ¢ | » “43°79 ’ . } >: rytEo | 
bi] cane Al ¢ CONSIC¢ red, iii¢ reasons NPCCOINE MUCH 

ee A a ? ee ae 7 , } ‘i ia ] 
stronger. Public policy is opposed to a rule which would 


-_ } } al . ‘ 
afiord to the unscrupulous such ereal temptations and 


question upon principle, it is enough for this case that the 


Ip! . o 
law of Indiana and Hhnois is for the defendants tn error. 

It is claimed that the oral agreement has been executed 
and that, whether valid or not in its inception, the estate 
cannot retain the fruits of the agreement and avoid per- 
formance of the undertaking to cancel the notes. The 
plaintiffs in error have simply paid ten per cent. interest 
on their respective notes, according to the tenor and effect 
f the notes. They have dene nothing but what they 
were obliged to do by their written contracts. The estate 
has received nothing, and retains nothing but what the 
written contracts entitled it to. The principle invoked by 
the plaintiifs in error, therefore, does not apply. 

A further and conclusive answer to this branch of 
plainutl’s argument is_ that the record does not show that 


they complied cvith the alleged agreement, 


cl 


In No. 1,203 it was conceded upon the trial of the case 


that the interest had been paid upon said note, according 
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to its terms, up to March 1, 1885. (Rec., 7.) In No. 
1,204 it was conceded the interest had been paid up to 
March 1, 1884, according to the terms of the note. (Rec, 
tr.) The interest was paid according lo the terms of the 


note, not according to the terms of an oral agreement. 


Moreover, it does not appear when Jacob Harman 
died. Counsel state in their brief (page 2) that he died 
in February, 1885. 

The declaration in 1,204 states that he was alive Octo- 
ber, 31, 1884. (Rec., 6.) He must have died before 
the suits were commenced, which was on September 22, 
1885. <All we know from the record is that so far 
as case 1,204 1s concerned, he must have died @/lev Octo- 
ber 31, 1884. and déefore September 22, 1855. In No. 
1,203 the record only shows that he died before Septem- 
ber 22, 1885. The record does not show that interest at 
ten per cent. was paid up to the death of Jacob Harman. 
There is an entire failure, therefore, to show performance 


of the oral agreement. 


ri. 


The second assignment of error is based upon the fol- 
lowing special finding: 

“The defendants also offered to prove that in the fore 
« part of the year 1880, after the said note in suit had be- 
“come due, they offered to pay Jacob Harman the 
“ amount then due on said note, with interest, and pro- 


« 


«+ posed to do so, unless he would reduce the interest; 


- 


‘ whereupon the said Jacob Harman verbally agreed that 


‘if they would continue to pay him the interest upon the 


o 


‘sum of money represented by said note during his life, 


’ 
~ 


53 


“ and pay in November of each year the interest in advance 
‘‘ for four months, or, if they failed to pay the interest in 


‘ 


i 


advance for four months, should pay interest upon the 
“interest so unpaid, then the said defendants should be 
“ acquitted of and released from the payment of the prin- 
“ cipal sum of said note at the death of said Jacob Har- 
“man, which the court refused to be permitted to be 
‘“ proved, and the defendants then and there excepted.” 
(Rec., p. 7.) 

The facts here offered to be proved fail utterly to show 
a defense. They amount to nothing more than a proposi- 
tion by Jacob Harman to the makers of the notes. There 
was no offer to prove that the plaintiffs in error accepled 
this proposition, and no offer to prove that they complied 
with it. On the contrary, it was admitted on this trial 
that interest was paid according to the terms of the notes, 
up to March 1, 1884, in one case and to March 1, 1885) 
in the other. (Rec., 1,203, p. 7; 1,204, p. 11). It efrm- 
atively appears, therefore, that interest was xof paid in 
advance. ‘There was no offer to show that interest upon 
interest was paid for any delay. 

The defenses which are attempted to be set up in these 
cases, both that which was proved and that which was 
otlered to be proved, fall under the principle of accord 
and satisfaction, if capable of classification under any 
head. In Cumder v. Wane, 1 Smith’s Lead. Cases, 445, 
the law in regard to accord and satisfaction is laid down 
as follows: 

«To constitute a good accord and satisfaction the fol- 
“lowing particulars seem to be necessary: 

“1. The matter agreed to be received in satisfaction of 
“the debt must be something of legal value, to which the 


“creditor before was not entitled. 
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“ debtor, and this agreement comes within the general prin- 


“ciples of law as to contracts. The consideration must 
‘have legal value. and every part of the alleged consid- 


+ 


‘eration must take effect. 


"6% y 


3° 
“aoreement by the debior can never be pleaded as an aecord 


The accord mnst be executed, and a mere executory 


“and satisfaction.” 
yrinciples were approved and applied by this 


court in the case of Cv/y of Memphis v. Brown, 20 Wall., 


These 


250. 300, 309. 


The Supreme court of Illinois says that “ where an ac- 
“cord ts relicd upon it must be executed. WNeadiness to 
“ perform ts not sufficient, nor is part performance sufficient. 
17 accord is always Lo be entirely executed, and nol e€x- 


‘ 


“ecutory in any part.” 
Szmmons Vv. Clark, 56 Ill., 96, rot. 


This is the Jaw everywhere, and out of a vast number 
of cases which hold the general doctrine, we cite a few 
which are analogous in their facts to the cases at bar: 

S7munions v. Llamilton, 56 Cal., 493. 
White v. Gray, 68 NMle.. 579: 

[Tall v. Smith, to Ia., 45. 

Flack v. Garland, 8 Mad., 188. 


Blackburn v. Ormsby, 15 Rich. (S. E.), 318. 


Cary v. Bancroft, t4 Pick., 315. 


Bagley v. Homan, 32 E. C. L. R., 419. 
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In the cases at bar it was the ferformance of the 
alleged promise, and not the promise itself, which was to 
satisfy the notes. /f the plaintiffs in error would pay 
interest so and so until the testator’s death, ‘Zen the notes 

should be canceled. 

Plaintiffs in error did not prove in the one defense nor 


offer to prove in the other Aerformance or exccution of the 


| alleged agreement. This has already been sufficiently 
{ pointed out. The proof given and the proof offered 
alike fail to make out the defense of accord and satisfac- 
tion. 

[ | 

The court should not fail to notice the inconsistency 
between the agreement proved and the agreement offered 
to be proven. First, the plaintiffs in error prove an agree- 
ment that 2/ they would pay interest regularly @s called 
_ for by the notes until the death of Jacob Ilarman, ¢hex 
the notes should be canceled. Having ascertained that 
this was not suflicient in the opinion of the court to make 
out a defense, they then ofer to prove that the agreement 


Wwas—not to pay interest as called for by the notes, but 


to pay interest four months in advance each year and to 
Pav interest on mterest for any delay. 

| The agreement could not have been éo¢h to pay inter- 
est as called for by the notes and to pay interest in 
advance. It must have been one or the other, and 
plaintiffs in error must have known which it was be- 
fore the trial was entered upon. Such an apparent 
willingness to swear to anything necessary to defeat the 
suits casts discredit upon their whole defense, and they 
should take nothing by it but what they are strictly en- 
titled to. 

Respectfully submitted. 
Joun P. Wiison, 


: Attorney for Defendants in Error. 
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Citnution a } P ot l4 


JUDD & DETWEILER, PRINTERS, WASHINGTON 


JEREMIAH R. HARMON: VS. CHARLES V. MCADAMS ET AL., &C. 1 


] Pleas in the circuit court of the United States for the north- 

ern district of Illinois held at the United States court-rooms 
in the city of Chicago, in the district aforesaid, before the Hon. 
Henry W. Blodgett, district Judge of the United States for said dis- 
trict, on Tuesday, the third day of August, in the July term of said 
court, in the vear of our Lord one thousand eight hundred and 
elehty-six, and of our Independence the one hundred and eleventh 
year, 


WM. H. BRADLEY, Clerk. 


CHaries V. McApams and Tiromas C. Moore, ) 
executors of the Last Will and Testament of | 
Jacob Tlarmon, Deceased, » 19804. Assumpsit. 

US. | 


JrremirAnu R. TArMon. 
NorTHERN Distrricr or ILLiINnots, ss: 


Be it remembered that on the twenty-second day of September, 
18585, came the plaintiffs, by their attorneys, and filed in the clerk’s 
office of the circuit court of the United States for the northern dis- 
trict of []linois at Chicago, in said district, their preecipe for a sum- 
mons, and also at the same time filed their bond for costs in said 
above-entitled cause, which said pracipe and bond are respectively 
in the words and tigures following, to wit: 


? Cireuit Court of the United States, Northern District of 
[llinols. 


Cartes V. MeApbaAms and THomas C. Moore, as Exe- ) 
eutors of the Last Willand Testament of Jacob Har- | 
man, Deceased, » Assump sit. 


e. 
JeEREMIAT R. TARMAN. 
Damaves, 810.000. 


To the elerk of the e1rcuit court of the United States for said district ° 


Please issue a summons Ina plea of trespass on the case upon 
promises, damages ten thousand dollars, as above indicated, return- 
able LO the next term of court. 

Dated September IG. LSS5. 

STILES & LEWIS, 
Pt fs’ Attys. 


Endorsed: Filed Sep. 22, 1885. Wm. H. Bradley, clerk. 
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? JEREMIAIL R. HARMON VS. 


0) (yreuit Court. Oct. Term. A. D. 1SS5. 


Uxirep Sratres OF AMERICA, A, 


SS. 


Northern District of [Minois. | 


Ciarntes V. MceApams and Thomas C. Moore, as iex tres of Last 
Will and Testament of Jacob Harman, Deed, Q 


rs. 
JereMIAH R. HARMAN. 


We enter ourselves security for costs In this cause, and promise to 
pay all eosts which may accrue to the opposite party In this action, 
or to any of the oflicers of this court, and in default of payment by 
the plvtts of ahiy costs ordered or adjudged lo be paid by them we 
hereby agree and stipulate that execution may Issue against our 
property for any costs taxed against them, 

Dated this 22d day of Sept., A.D. 1SS5. 


STILES & LEWIS. 


Endorsed: Filed Sept. 22,1885. Wim. IH. Bradley, clerk. 


7 On the same day, to wit, on the twenty-secoad day of Sep- 

tember, 1SS5, there issued out of said clerk’s office a writ of 
summons in said entitled cause, which said writ, together with the 
return of the marshal endorsed thereon, is in the words and figures 
following, to wit: 


5 (ireuit Court of the United States of America. Northern 
District of []]inois. 


Toe Untrep STATES OF AMERICA, Ss: 
‘To the marshal of the northern district of illinois. Greetine : 


We command you tosummon Jeremiah IT. Warman, if found in 
your district, to be and appear before OUT judges of our clreuy eCOUlt 
of the United States forthe northern distriet: of [ilinois. on the tirst 
day of the next term thereof, to be holden at (‘hieagvo. in the district 
aforesaid, on the first Monday of October next, to adhiswer ulto 
Charles V. MeAdams and Thomas C. Moore, as executors of the last 
will and testament of Jaeob Harman, deeeased. of a plea of trespass 
on the case upon promises to their damage, as it is alleged. a re nip 


thousand dollars, and have you then and ther tliis Writ. 


Witness the Hon. Morrison R. Waite, Chief Justice of the 


Supreme Court of the United States of America, ful Chicago atore- 
said, this 22d day of September, in the vear of our Lord one thou- 
sand eleht hundred and eighty-five, and of our Independence the 
110th year. 


[ SEAL. | WM. Hf. BRADLEY, Clerk. 


--¢ 
~~ 


CHARLES. V. MC ADAMS ET AL., &C. 


( | have served the within writ by reading the same to and 
thin the presence and hearing of Jeremiah R. Warman; 
therein hatred, ()}) Lhe 2 Ora day of September, 1882. 
P. 53; ia es 
NS. Marshal. 


By ©. HAERTING, Deputy. 


=~ 
e 
“ 


ay 


endorsed: Filed Sept. 24th, 1885. Wim. HL. Bradley, el 
7 Afterwards. to wit, on the twenty-fifth day of Septem). 

Came the plaintilfs, by their attorneys, and filed iy waid clerk’s 
Oflice thie iL deelaration in snd entitled Cause, W: hie 7 said de ‘laration 
Is In the words and fivures following, to wit: 


—" 


S ln the Cireuit Court of the United States for the Northern 
Distriet of Illinots. 


Cuarntes Vo MeAbaMs and Thomas C. Moore, as [x- 
ecutors of the Last Will ana ‘Testament ot Jacob 
llarman, Deceased, Assunipsit. 
i. | 


Jenemiran Ro LHARMAN. 


Charles Vo MeAdams and Thomas C. Moore, who at the time of 
the commencement of this suit were and still are citizens of the 
State of Tndiana., as executors of the last will and testament of 

Llartman, deceased, who at the time of his death was also a 
citizen of the State of Indiana. plaintiffs in this suit, by Stiles and 
an, Who at 


Lewis, their attorneys, complain of Jeremiah R. Harm 
Ih Is a citizen 


I] 
¢ | a ." F ‘ j a ° ° ’) el 
the time of the commencement of this suit was and still 
of the State of Plimois, residing in Troquois county, in-said district, 


} 
deftondant in this suit, of a ples Of trespass on the case Upon 


l’irst count. 


lor (hist whereas the de fendant Ol, LO Wit. the [Sth day of NO- 
vember, IS74, at, &e, by the name and style and description of 
Jerry 1. Plarman, mate his certain promissory note, be: 

date the diay etic Veal ley | nforesald, aie then and there deliv- 
ered the said note to said _ flarman, then aim his lifeti 
thereby sala ( efendan C, by thie bhethrie, ~tvie, and 
9 description of J a 4 oven promiscd to pay to the order 


. , . } . | 
} " ‘ > m . ‘ sre oi17f .e . , 4 . B®, > ¢ 4 
Oi Clie a es ee rear aiterthe date thereof, thre 


yy + re SS <s9 — : a > eheeaiaid _— 
“Ulhh of TEVe ThouUsAata dollars, With, dnferest at teh per cent. pet 
} } . + 4 ae } : i] a, —o 4 
mthbbbutn trom the date Ob salad dove UNH prodded, adibe LrkCPeEDV ALSO LIC 
i ] . ; } ‘ oe | ae °<¢ : }} ef al , + ewal » ~ } 
dha there promised that af said note was collected by suit the Juag- 


ment should include a reasonable fee for pluntil’s attorney; by 
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means whereof the defendant then and there became Hable to pay 
to the said Jacob Harman the said sum of money in the said note 
specified, and reasonable attorneys fees according to the tenor and 
effect of said note; and being so Hable the said defendant, in con- 
sideration thereof, then and there promised the said Jacob Tlarman 
to pay him the said sum of money and reasonable attorneys: fees 
according to the tenor and effect of said note. Yet, although the 
day of payment in said note specified has elapsed, the defendant 
has not paid the same or any part thereof, either to the said) Jacob 
Harman in his lifetime, or to the plaintifls since his decease, but 
refuses so to do. And the plaintiffs aver thata reasonable fee for 
plaintiff’s attorney in this suit upon said note is ten per cent. of the 
amount due upon said note, which should be included in any judg- 
ment to be rendered herein. 


10 - Seeond eount. 


And for that, whereas also, on, to wit, the first day of Mareh, A. 
1). IS7o, the said Jacob Harman, then in tis lifetime, by articles of 
agreement of that date, between said Jacob Harman and said de- 
fendant, demised and leased to said defendant certain premises 
therein deseribed, which articles of agreement were signed and 
executed by said defendant under the name, style, and description 
of Jerry R. Harman, and are in words and. figures as follows, to 
Wit: 

This article of agreement, made and entered into on this first day 
of March, 1S75, by and between Jacob Tlarman, of Warren county 
& State of Indiana, of the first part, and Jeremiah TLarman, of 
lroquois COUNLY and State of linois, of the second part, witnesseth : 

The party of the first part has this day rented or leased to the 
second party fora term of two vears, commencing with this date, 
one certain tract or parcel of land Iving and being in Froquois 
county and State of Illinois, it being the land on which t! 
party now resides, known and described as follows, to wit: South- 
east fractional q’r section, east fractional half of northeast | | 


< second 


r, aisO 


southwest qr of northeast qr, all in see. 7, town. 25 N., range 10 
west, for the field laving on the south prarl of sald lanes 
1] together with the building and all other improvements thereto 


belonging, at the following specified vearly rents, to wit: 


lor one hundred and twenty-five acres (125) of said field at three 
| 


dollars per acre a year, twenty-five (25) acres at one dollar per acre ; 
the balance of the field, called slue or pond, free of rent—supposed 


LO be ) acTes. The second Party Is tO SOW the s. \\ , GOFRBECT of said 


field to meadow and grazing, and also all rents and interest to be 
paid on or before the Ist day of November cach year. 

And, further, the second party is to do all the necessary plowing 
for the hedge free of charge. The first party agrees to pay one dol- 
lar per day for planting & hoeing hedge. 

Given under our hands and seals. 

JACOB TARMAN. [rEAL. | 
JERRY Ro. HARMAN. [seat | 


CHARLES V. MCADAMS ET AL., &C. J 


It is further agreed by the parties of this lease that the pasturing 
of cattle on inside is marked out by agreement. 
JACOB HARMAN. 
JERRY R. HARMAN. 


That al terwards and on, to wit, October LOth, 1S76, said Jease was 
extended by an agreement hetween said Jacob Tlarman, then in his 
lifetime, and said defendant, endorsed and written upon said lease, 
Which Was signed and executed by said defendant under the hae, 
stvle, and deseription of Jerry R. Tlarman, and is in words and 
sbi monn 
1? October 10th, S76. the above article of agreement or lease 
by peirenadiecne pag senipsher ay agen. to March the 
first, ISTS, and the following additions made toit.to wit: The afore- 
named Jeremiah Wt. eaibinnan grees Vo repeat, plow, and hoe in good 
order all the hedge 1) ana around the LboOVve -<leseribed field free ot 
any additional eharge, and also keep up and repair all the fencing 
around said field free of charge and pay the same rent as deseribed 
11) the above anid fore role artic le. a 
Given under our hand «& seal. 
JACOB TARMAN. [SEAL. | 
JERRY Ro. WARMAN. | 


That afterward and on, to wit, Mareh Ist, 1S7S, said lease was ex- 
tended by an agreement ance suid Jacob Tlarman, then in his 
lifetime, and said defendant, endorsed and written upon said lease, 
which last agreement was signed and executed by said defendant 
under the name, stvle, and deseription of Jerry RK. Warman, and ts 
In words and figures as follows: 

March Ist, IS7S, the above or foregoing instrument, dated March 
Ist. IS75,.1s by consent of parties extended until March Ist, ISS2, on 
the following conditions, to wit: Jeremiah R. Harman agrees to do 
Without extra charge replant, plow, hoe, top, lay down, prune, and 

wae pena aries from the hedee where 1t 1s neces- 
Io rv; the work to be done in good order and in the manner 
s direeted. 
Cilaens setiesaasi Ramin enki 
JACOB TARMAN. [SEAL | 
JERRY R. HARMAN. [seat] 


That afterwards and on, to wit, February Srd, 1581, by an agree- 
ment between said Jacob Ifarman, then in his lifetime, and said 
defendant, said Jacob Harman demised and leased to said defend- 
ant other premises in said Jast-mentioned agreement described, 
which last-mentioned agreement was signed and executed by said 
defendant under the name, style, and description of Jerry Kh. Har- 
man, and is in words and figures as follows: 

Phe following is an addition to a leasé made in the ‘ee 
and an addition made in the year 1878 by Jacob Harman, o Wa 


ren county, Indiana, to Jeremiah Tlarman, of tance y. Mi 
noix: Now. Jacob Ilarman makes this additional lease to the follow- 


soley 


() JEREMIAH R. HARMON Vs. 


ine-described lands, to wit: Twelve (12) rods off of south side of lots 
No. fort y-one (4] ) and lot No. forty-two eee ate ~1x (GO): also 
the east helf of fractional section seven (4) and the east balf of frac- 
tional section No. cighteen (1S), all in township twenty-five (25) 
north, of range ten (10) west. J. Rt. Plarman agrees to pay annually 
as rent, on or before the first dav of November each Vear ior the 
said premises, five hundred and fifty dollars, and keep up all repairs 
of improvements and give the hedges all the cultivation and 
Lt training necessary without any extra charge. Jacob Tlarnmia 
—_— to pay the tax on all the personal property on sat 
lands, but will not pay for any improvements or repairs that may 
be ome: 
Guiven under our hands this the third of February, ISSI. 
JACOB TLARAMAN. 
JERRY Rt. TEAR AEAN. 
O. P. HARMAN. 


That afterwards and on,to wit, January 10th, ISS2, an agreement 
was made between said Jacob Harman, then in his lifetime, and said 
defendant, in reference to the Jeasine of the premises hereinbefore 
deseribed LO sald defendant. which AQPechie hit IS lb words anid [jor 
ures as follows: 


iy = is ‘° ] } } } lis ¢] t | 
Vhs article | davrecmenht, bade and ent red Inteoon this the lOth 


day Ol Jan UAaPy, 1SS?. by ana between pees Tdsurnaan, (i) Warr 1} 


: -_—s i > = be ! a 
COURLY, Indi aha 1. Of thie Tipst Part, ana JCTeMIAL X. [lecrnonan. Oi iVO- 
os oul - | 
quols county mit linols, of the second part, WIThesselhi 
: ee ao ates } — 
The precy ane) the Hist Part hieis tiiis sty rented or. leased to the 
4 } ° ] } 
second marty ior the term of two veurs. Commence Me VE vre i the Ist 


LSS? (unless either of the party should die before the expiration of 
the time, then the lease to close with the vear Ol such desth), the 
following-deseribed lands in [roquois county, Plinois, kn | 
scribed as follows, to wit: Twelve rods (12) off of the south side of 
lot No. forty-one (41) and lot No. forty-two (42), In sect. six (6); also 
the east half of fractional section No. SseCV eli ¥}? | 
lo half ot fractional section NO. elohteen (18). all 1) township 
twenty-five (25) north, of ranee ten (10) west. J. 2. Tarman 
agrees to pay annually as rent on or before the first dav of Novem- 
her, each Vear, live hundred and fity dollars (S550) and keep th) all 
repairs on buildings, fencing, &e., and ei | I th 
ation, care, and trimming necessary for it without any further 
charge, and Jacob Harman will not pay for any additional build- 
Ing or Improvements on the same. 
Given under our band and seal. 
JACOB HARMAN, SEAL. | 
JIMREMIAH R. HARMAN, | 


lt 


on” 
_ 
‘ 


} } } _ : 
rive the nedage all the Cultl- 


ryyNy ‘ } “4 ] 7 7 { 
Phat afterwards and on. to wit. October mist, iSS4. ah nereement 


was made between said Jacob TIarman. then in his. lifetime. and 
sald defendant for an extension ot the foregoing leases ana for the 


CHARLES V. MC ADAMS ET AL., &€. 


on 


leasing to sald defendant of other premises therein described, which 
reement Is In words and figures as follows: 

Whereas the above lease ania article oft agreement, goons into 
the first dav of March, 1875, by and between Jacob Tlarmiag 
Warren county, State of Indiana, of the first part, and Jere minh RR 
[iariian, ol Lroquols COUNTY, State of [liilnots, of the second part, 
having been extended and re-extended to March the Ist, 1SS4, did 


ePNDIe Ol Salad. date, WItThesset f) 


Chiat it is hereby agrecd by and sae both pirties that 

If) the same shall be extended PPaoory) Ay 1 the Tst. ISS-. to eon- 
Inue from vear to year with all tt janie isilons and restrie- 
tions therem contiuned and with the followine conditions, to wit: 
That the said) Jeremiah R. Ilarman is to have. in addition to the 
lands now occupied by lim, lot No. one, northeast corner of section 
(19) nineteen, all in town. (25) twenty-five north, of rane@e (10) west, 
. he State of Tlmots, by paving an additional yearly rent of 
fifive dollars, making m all oa vearly rent of six hundred, 


| ,* ° sy } } Papert ‘43 . * ; ¢ j > wae , ) 
Ggopars: and that the pares Of the second part will quit ana 
| 
? 


piration OF anv one 


Vear dh tlie event that cithes Pavey should die or become (iissatisiied 
Or dn Case thie Party ob the first part should sell or convey all ov any 
‘ t i ‘ a 

| | 4 i Yo 2 hewer } : to {* 4 } . 

ere OF = | Uidis, Or DA the failure of Lhe party of the second part 

to pavoall or any part of the vearly rents or interest on or betore the 

5 . i ‘ e 

. . . . . . " } 

yOVer ber oO] nv ohe Vear, And itis mrther agreed 
; ] } oe " yy + i] . 

i pareve Oo ne second part shall Keep In ge Ol Prepare aii tha 


ieages, and drains without anv further ch 
Caiven under our hands and seals this olst day of Oct., ISS4. 

JACOB HARMAN. fsEAL.] 
JEREMPATD R. TDARMAN. [sear] 


leit by mneans of the premises and of 
Oo wit, November Ist, 
listrict atoresaid, the dete ndant became and 

was ddebted to said Jacob Harman, then in his lifetime,in the sum 
| lars for rent of the premises in said basi. niente 
agreement described and referred to. for one year trom Mareh Ist, A. 


| a } | 1) lisa hy] ] rid } _ ye yey t] 
Ff. | St, and DeINe so hiblie Lhe sale (tt tendant. 1) COMSTeLrATION 


Lhereaol Cli at i tiere Promised to Pray the said Jacob ITa hadi The 
A ‘ 

} } hy » 7 thy Wat Le cl + { i 6) ] | 

Si] “Ul Oi rhanev accoramwe to the tenol ana etfect of sara f: t-lnehi- 


: } ’ a } . } ) 

tloned agreement. Yer the defendant, thoagh requested and thong 

| } t . Sade ] + j ) »5? >> + : ro 5 ; 

Lhe aa Ol poavarent Th sala fast-rentioned agreement Is past, hes 
% : ; ° ' 3 : } 

Not pala the salad sum Of money, OF anv part thereof, either to the 


ge ' “" 
lis llietime or to the pial intiltls =“1hCce the 


(‘Common counts 


And whereas, also, the said defendant att — to wit, on the 
“1 t the place aforesaid, became and was in- 

debted to the said Jacob Tlarman. then in dials i fetinn ein the further 
lars, ot like lawt ful monev as aforesald, ior 
Clit aud advanced by the sud Jncob ae al- 


¥ 2 } 
| ? ) ? “Y¥ ‘ " 
SUT OL Tell ThOUsaAaNa CLO 


hioney before that time 
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man to the said defendant and at the like request of the said defend- 
ant, and in the likesum for other money by the said defendant be- 
fore that time had anal received Lo and for the Use ot the sald 
1S Jacob Harman, and in the like sum for other money before 
that time and then due and owing the said Jacob Harman 


for interest upon and for the forbearance of divers other sums of 


money before that time and then due and owing from said detend- 
ant to said Jacob Harman; and, being so indebted, the said detend- 
ant,in consideration thereof, afterwards, to wit, on the same day and 
year and at the place aforesaid undertook and then and there faith- 
fully promised the said Jacob Harman well and truly to pay unto 
him the several sams of money In this count mentioned when the 
said defendant should be thereunto requested. | 

Nevertheless, the said defendant (: although often rr quest ted, &e., to 
wit, on the day when the said note became due and payable, seven 
ing to the tenor and effect there ty and oftentimes since, to wit, at 
the place last aforesaid) has not vet paid the said several sums of 
money mentioned, or any or cither of them or any part thereof, 
either to said Jacob Harman in his lifetime, or to the plaintiffs since 
his decease, but to pay the same, or any part thereof, has hitherto 
wholly neglected and refused, and still does neelect and refuse, to 
the damage of the said plaintiffs, as executors as aforesaid, ten thou- 

sand dollars, and therefore the said plamtif—s bring suit, Xe. 
19 And the plaintitis bring into court here the letters testa- 
mentary to them granted by the circuit court of Warren 
county, State of Indiana, and produce to the court here a copy of said 
letters testamentary duly authenticated, as required by law, whereby 
it fully appears to the court here that the plaintiffs are executors of 
the said last will and testament of the said Jacob ILarman, deceased, 
and have the execution thereof, Ke. 
STL aes get 
Plainti Attorneys. 

( ( Opy ot note sued Ol} :) 

S0,000. NOVEMBER THE ISrit, 1874. 

One year after date I promise to pay tothe order of Jacob Harman 
five cm dollars, value reccived, withous any relief from valua- 
tion and appraisement laws of the State of Indiana, with interest at 
ten per cent. per annum from date until paid. If this note be col- 
lected by suit, the judgment shall include the reasonable fee for plain- 
tiffs’ attorney. 


No. —. Due Jerry R. Harman. 
20) 85,000. NOVEMBER THE —, 1874. 
| This is to certify that ] Nag Poreppae dint tage til allege iia 
hand on the first day of March, 1876, and so on the first day of 


Mareh until t the above note is paid, the said property to be full worth 
of the above face & interest of note in property, to wit, horses, mules, 
wagons, hay and corn, cattle and hogs, to be as collateral security of 
the payment of the above note as Witness my hand. 


JERRY R. WARMAN, 


& 
2 mer en. at 
} 


i 


* 
Se 
} 


. 
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J. R. Harman, [limois, Iroquois city: 
Interest settled on the within up to March the first, 1877. 
Interest settled on the within to March the first, 1878. 
Interest settled on the within up to March the first, 1879. 
Interest settled on the within up to March the first, 1880. 
Interest settled on the within up to Mareh the first, 1881. 
Interest paid on the within up to March the first, 1882. 
Interest paid on the within up to March the first, 1883. 
Interest paid on the within up to March Ist, 1854. 


Endorsed: riled Sept 25, 1885. Wm. H. Bradley, clerk. 


2] Afterwards, to wit, on the sixth day of October, 1886, came 
the defendant, by his solicitors,and filed in said elerk’s office his 

plea in said entitled cause, which said plea is in the words and fig- 

ures following, to wit: 

22 UNITED STATES OF AMERICA: 


Cireuit Court, Northern District of Ill. Oct. Term. 1885. 


CHarbcres V. McApbams and Tuos. C. Moore, Ex’rs of 


. 
j 
Jacob Harmon, | 


: » Assumpsit. 
v. | 
JEREMIAH R. TLARMOoN. 


And the said defendant, by Doyle, Morris and Pierson, his at- 
tornevs, comes and defends the wrong and injury when, &e., and 
says that he did not undertake and promise in manner and form as 
sald plaintiffs hath above complained against him, and this he prays 
may be enquired of by the country. 

DOYLE, MORRIS & PIERSON, 
Attys for Def’ts. 


Endorsed: Filed Oct. 6th, 1885. Wm. IH. Bradley, clerk. 


25 Afterwards, to wit, on the twenty-sixth day of April, in the 

adjourned March term of said court, LSS6, In the reeord of 
the proceedings thereof in sald entitled Cause, before Llon. Ilenry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Coartes V2. McApams and THomas C. Moore, as ) 
executors of the Last Will and Testament of Jacob | 
Ifarmon, Deceased, » Assumpsit. 
Is. | 

JEREMIAH R. TLARMON. ] 


Now come the parties, by their respective attorneys; and upon issue 
joined herein, thereupon comes a jury of good and lawful men, to 
wit, fb. HW. Ray, W.O. Lazier, S. E. Bradley, Wilham Bb. Dodge, 
P.S. Fagan, Isaac H. Fry, W. O. Osgood, W. W. Clemens, George 
W. Watts, William P. Gray, George O. Allen, and Daniel Farrell, 

2—1204 
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who were all duly elected, tried, and sworn well and truly to try 
said issues: and after hearing the evidence and receiving the in- 
structions of the court, the jury returned the following verdict. to 
wit: We, the jury, find the issues for the plaintiffs and assess their 
damages, exclusive of attorneys fees. it SIX thousine Seven hun- 
dred an | twenty-nine dollars and eighty-six cents, and by agreement 
of the parties, by their attorneys, the amount of fees the 
24 plaintiffs’ attorneys are entitled to herein Is anita i to the 
COUTL: and the COUT, beme how fully advised thereon. finds 
that the plaintifls’ attornevs are entitled to one hundred dollars 
And thereupon the defendant, by his attorney, moves the court 
for a new trial hereim. 


Afterwards, to wit, on the twenty-sixth day of July, in = July 
term of said court, ISS6, in the ree ‘ord of the } proces dines thereof in 
said entitled cause, before Hon. Ilenry W. Blodgett, aiviel judee, 
is the following entry, to wit: 


} 
Orde . 


(ARLES V. McApAms 
vs. Assumpsit. 
Jereatan R. Harwon. J 


The court, having constaered and being now fuliy advised upon 
the motion of the defendant for a new trial herein, overrules the 
same. 


Afterwards, to wit, on the third day of August, JSS6, there was 
filed in said clerk’s ofhee the special findings ot the COUrt in sad Cll- 
titled cause, Which said special findings are in the words and leur s 
following, to wit: 


25) In the United States Cireuit Court. Northern District of 
Hlinois. July Term, uA. D. 1886. 


CHuarLes V. McApAMs and Thomas C. Moore, Ex- ) 
ecutors of the Last Will and Testament of Jacob | 
[larman, Deceased, ln uAssumesit. 
Us, 


Jmremran R. Haran 


Be if remembered that Ol) the trial of the above-entitled CaUSe Wn 
Sid eourt, before cl Jury, the plaintiffs introduced in evict nee i 
promissory note for the sam of five thousand dollars. siened by the 


i 


— 


defendant, dated Novy. ISth, IS74. pavable LO the order ot Jacob 
Harman in one year after date, with interest at ten per cent. per 
annum from date until paid, which note cont: uned also the Drov IS}On 
that if it should be collected by suit the judgment should includea 
reasonable attorneys’ fee for plaintiffs. 

The plaimtitfs also introduced proof that they were the executors 
of the last will and testament of Jacob Harman. deceased. who was 
the pavee of said note. 


CHARLES V. MCADAMS ET AL., &¢. | | 

it was couceded Upon the trial of said cause that the interest had 
been paid upon sald note according toits terms Up to Mareh Ist, ISS. 
Upon the said trial the defendant introduced proof tending 

to show a" there was a verbal agreement between himself 
and Jacob Earm: in, the pavee of the note, that if he would 

pray the interest recula ny, at the rate of ten per cent. per annum, as 


entled for by the hote, it] his death. they shoul d be acquitted of 


“)i 


the payment of the prince Ip) al—in other words, that the money rep- 
Vese nied | rv the note was given to him upon condit ion that he should 
pave t he mterest thereon uri Le the lite of Jacob Harman, at the 
rate often per cent. per annum, 

The defendant also offered to prove that im the 
\ ear TSSO, after the suid note 11) sult had become due, he QO] 
pav Jacob Tfarman the amount then due on said note, with interest, 
hic proposed to do so, Uliless he woul re duce the Mit rest: Where- 


: 7 
‘ , ; ’ i 
lore part of the 


mn thre said Jacob H larnman verbal] V agr ee d with t thie le ic ndanmt threat 
if hic would continue to pay him the interesi upon the sum of money 

I" por SCTLLE | by Said Hote during lis | Ife, ana pay, 11) Novem ber of 
ene) Vear, the | nterest in ady anee for four months <. if he feu] 1] «dt 
av the interest in advance for four months, should pray Interest 


ah 3] — ‘ : *.¥ 1 ‘ nid | 
Upon the Interest so unpatd, then the suid defendant should be ac- 


quitted of and yen from the payment of the principal sum of 
sid note at the death of said Jacob | penne Which the court refused 


} : ] 1 4 

to be permitted to be proved, and the defendant then and there 
4 , R ] 
excepted. 

ini . y ° , . . } ° 5? } . 

iad And the court. bey Of OPINION thatthe facts so offered in 
evidence by the defendant and the said faets which the de- 

Mnwaant O1eread tO PPOVe would hot lf so proved Inake a suflicient 


+ Bway s eal 97 — } ebaew : _ | 
it daw in the said cause, directed the Jury to returha verdict 


deiehse al Lt) 
;’ ¢ | } : 4°43 ’ : : ; | , te ee : a a be Das : 4 
for the piaiutitis therem, and the verdict Was taken accordime lv : to 


} e ? } } s j ] , = ‘ ] 
i] which the defendant then and there duly excepted. 


} : 4 ] ; ‘ ; , P } . ; ’ } , 
And inasmuch as the matters aforesaid do not appear by 
. } ? ra . } } << } " % iia 
record of the Said Cause, It Is prayed 1 i} at the judge Who tried Srdd 
} i. } 


} . } } - i 
Use Wou lc Sigh and seal thi Is Spec ‘al {] nde of Lie faets, and the 


‘ 


MH. W. BLODGE TT, Judge. [stav.] 


Mndorsed : Filed Aug. 3, 1SS6. Wim. HH. Bradley, celer 


~ 
~~“ 


ZO ()n the same day, to wit. on the thire dav of .\ uUsTISt, 11) 

thie July tCrim of sila COULrt, SSO, 1n thie record of the procveed- 
Ines thereol in said entitled cause, before Ilon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Judgment. 


Carannes Vo. McApams and Thomas C. Moore, as [x- 


ecutors of the Last Will and Testament of Jacob | 
Llarnmon. Deceased, Assumpsit. 

HS. | 

JernemMian R. TLAagon., | 


Now come the plaintiffs, by their attorneys, and move the court 
for judgment herein, which is sustained. 


1? JEREMIAH R. HARMON Vs. 


It is thereupon considered and adjudged by the court that the 
plaintiffs do have and recover of the said defendant the said sum of 
six thousand seven hundred and twenty-nine dollars and cighty- 
six cents (86,729.86), their damages, and the sum of one hundred 
and nine dollars and ninety-two cents (8109.92), interest, and the 
further sum of one hundred dollars ($100), attorneys’ fees, making In 
all the total sum of six thousand nine hundred and thirty-nine dol- 
lars and seventy-eight cents (86,959.78), and) the plaimtifis’ costs im 
this behalf expended, amounting to the sum of — dollars and — 
cents, and that execution issue therefor. 


29 Afterwards, to wit, on the 24th dav of September, 1586, 
there was filed in said clerk’s office a-bond in said entitled 
cause, Which said bond is in the words and figures following, to wit: 


Bond. 


Know all men by these presents that we, Jeremiah R. Harman, 
as principal, and Laura Harman, Tliram Vennuim, John Woods are 
held and firmly bound unto Charles V. MeAdams and Thomas ©. 
Moore, executors of the last will and testament of Jacob [larman, 
in the full and Just sum of five hundred dollars, to be paid to the 
suld MeAdams and Moore, their certain attorney, executors, ad- 
ministrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this seventeenth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
el@hty-six. 

Whereas lately at a circuit court of the United States for the 
northern district of [Hlinois, in a suit depending in said court be- 
tween Charles V. Me Adams and Thomas (. Moore, executors of the 

estate of Jacob Harmon, as plaintiffs, and Jeremiah R. Har- 
oW) mon, as defendants, there was rendered against the said Jere- 

miah Harmon on the third day of August, 18586, a judgment 
for the sum of six thousand uine hundred and thirty-cight "jig dol- 
lars and the costs of suit, and the said Jeremiah It. Warmion having 
obtained a writ of error and filed a COpyV thereof in the clerk’s 
office of the said court to reverse the said judgement in the aforesaid 
sult, and a citation directed to the said Charles V. MeAdams and 
Thomas C. Moore, executors of the last will of Jaeob ILarmon, de- 
ceased, citing and admonishing them to be and appear at a Su- 
preme Court of the United States to be holden at Washington the 
second Monday of October next : 

Now, the condition of the above obligation is such that if the 
said Jeremiah R. Harman shall prosecute his appeal to effect and 
answer all costs if he fail to make his plea good, then the above 
obligation to be void; else to remain in full foree and virtue. 

J. KR. TARMON. [SEAL | 
HIRAM VENNUM.  .- {smKat.|] 
LAURA B. HARMON. [sear] 
JOHN WOOD. 


CHARLES V. MCADAMS ET AL., &¢. 1) 


SPATE OF ILLINOIS, | 
penatoes County, j 


SS ° 


31 Hiram Vennum & John Woods. two of the securities on the 
above bond, ¢ “ach for himse If. be Ine duly SWorh according to 

law,says that they are adults, and e: chown rea and pe rsonal property 
In the county of eae and State of Illinois that is worth in eash 
over and above all exemptions, prt and Habilities of said affiant 
the sum of one thousand dollars and over and above all claims 
thereon of every name and nature. 

HIRAM VENNUM. 

JOHN WOOD. 


Subscribed and sworn to before me, a notary public of Lroquois 
Hlinois, this 21st day of Sept., 1586, by the above-named IHer- 
man Vennum and John Woods, who are personally known to me 
to be same persons who subscribed said aftidavit. 
[ SEAL. | MORACE RUSSELL, 
Notary Public. 


Approved by— 
Il. W. BLODGETT, Judge. 


(endorsed :) Filed Sep. 24, 1886. Wim. HH. Bradley, clerk. 


- NORTITERN District or ILLINOIS, ss: 


~~ 


I, William HH. Bradley, clerk of the eireult court of the United 
states for sed district, do he we ‘by cert ify the cl iboyve cl} ie cf foregoing LO 
be a true and correct transcript of the record of all the proceedings 
had in said court in the eause wherein Charles V. MeAdams and 
Thomas C. Moore, CX¥CCULOrS of the last will] nel testament of Jacob 
Hlarmon, deceased, are the plaintiffs and Jeremiah R. Hlarinon IS 
the dete nal anit, as the same Appear from the file s and records Ol {f said 
court now remaining in my custody and control. 


In testimony whereof [ have hereunto set my hand and affixed 
the scal of sad eourt, at hiv office, 11) Chicago, In said district, this 
sixth dav of October, 1886. 

[Seal of Cireuit Court U. S., Northern Dist. Plinois, 1855. ] 


WM. H. BRADLEY, Clerk. 


33 UnNirep Sratres OF AMERICA, | 
Northern District of [linots, | 


» A oy 


The United States of America to the Judges of the circuit court of 


the United States for the northern district of Illinois, Greeting : 


Because in the record and proceedings as also in the rendition of 
a judgment ina plea which is before you in said cireuit court be- 
tween Charles V. McAdams and Thomas C. Moore, executors, &e., 
plaintifls, and Jeremiah R. Harmon, defendant, in an action of as- 


ee 


if JEREMIAH Rk. WARMON Vs. 


sulmpsit, a manifest error hath happened, to the great damage of 
the said Jeremiah Rt. Tarmon, defendant, as by lis complaint ap- 
pears, and it being fit that the error, if any there has been, should be 
duly corrected and fuli and speedy justice done to the parties afore- 
said in this behalf, YOU are hereby commanded, if judgment be 
given therein, that then, under vour seal, distinctly and openly, vou 
send the record and proceedings aforesaid, with all things concern- 
ine the same, to the Supreme Court of the United States, together 
with this writ, so that vou have the same at Washington on the 
second Monday of October, A.D. 1SS6, in the Supreme Court to 
be then and there held, that, the record and proceedings aforesiud 
being Inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
law and custom of the United States should be done. 


Witness the [fon. Morrison Rt. Waite, Chief Justice of the Supreme 
Court of the United States, this 2Sth day of September, 1) the Veal 
of our Lord one thousand eight hundred and eighty-six, and of the 
[ndependence of tlie United States the 111th Vear, 

[Seal of Circuit Court U. S.. Northern Dist. Hlinois, 1855. ] 
WM. H. BRADLEY, 
Clerk of the Cireuit Court of the United States for the 
Northeri District of [Hinois. 


[ endorsed : | Supreme Court of the United States. Jeremiah R. 
[larmon, plaintiff in error, vs. Charles V. MeAdams and Thomas ¢ 
Moore, executors, &c., defendants mn error. Writ of crror. Copy 
deposited for the defendants in error in the clerk's office ULS., 
northern distriet of Tlimots. 


54 UNITED STATES OF AMERICA, 
Northern District of [llinois. j 


ae ® 
aoe, 


‘Lo Charles V. MeAdams and Thomas C. Moore, executors of the last 
will and testament of Jacob Ilarmon, deceased, Greeting : 
You are hereby cited and admonished to be and appear ata Su- 
prenre Court of the United States to He holden at Washington Ot) 


the second Monday of October, A.D. 1886, pursuant to a writ of 


error filed in the clerk’s oflice of the circuit court of the Lonited 
States for the northern district of Illinois, wherein Jeremiah R. Har- 
mon is plaintiff im error and you are defendants in error, to show 
cause, 1 any there be, why the judgment rendered against the said 
plaintiff in crror, asin the said writ of error mentioned, should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Hon. Henry W. Blodgett, district Judge, this 6th day 
of October, in the year of our Lord one thousand eight hundred and 
elglity-six. 


li. W. BLODGETT, Judye. 


CHARLES V. MCADAMS ET AT... <&¢. | BF 


We hereby accept service of the above citation this 7th day of Oc- 
tober, A. I). ISS6. | 
STILES & LEWIS, 
Attys for Defendants ir Error. 


indorsed on cover: N. Ilhinois C. C. U.S. No. 1204. Jeremiah 
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A Supreme Court of the United States, 
ee 
<a 2 
1 OCTOBER TERM, A. D. 1886. 
2 JEREMIAH R. HARMON, 
2 Plaintiff in brver, | In Error to the 
© Cercuit Court of the 
| CHARLES V. MCADAMS AND THOMAS — (ipod? States for the 
i} : (. Moore, Executors of JACOB HAR- | Northern District 
iy VION, Deceased, of TV linois. 


Defendants in Lrror. 


: : STATEMENT OF THE CASE. 
2 > f The two cases of Jacob M. Harmon and Oscar P. 
. 4 5, : Harmon against the executors of Jacob Harmon, de- 
é 7 ceased, and the case of J. R. Harmon against the same 
; q defendants in error, stand upon the same facts and ques- 
of Vf tions of law, and may properly be considered together. 
| i The plaintiffs in error, who were nephews of Jacob Har- 
ji mon, deceased, and who were residing upon large farms 
af then belonging to him in Iroquois county, Illinois, ex- 
i: % ecuted the two notes contained in the record, both being 
x f payable to the order of their uncle, Jacob Ilarmon; 
~ that of Jacob M. and Oscar P. Harmon being for the 
yt sum of $15,000 bearing date March Ist, 1875, due in 


one year, and that of J. R. Harmon bearing date Nov. 


i8th, 1874, and due in one year, and being for the sum 


2 


of $5,000, and both drawing interest at the rate of ten 


per cent. per annum. Jacob Harmon having died in 
February, 1885, these suits were thereafter brought up- 
on these notes by his executors. And upon the trial in 
the Circuit Court the defendants introduced proof tend- 
ing to show: 

First, that there was a verbal agreement between 
themselves and Jacob Harmon, the payee of the notes, 
that if they would pay the interest regularly, at the 
rate of ten per cent. per annum, as called for by the 
notes, until his death, they should be acquitted of the 
payment of the principal; that is to say, that the money 
represented by the notes was given to them by Jacob 
Harmon upon condition that they should pay the inter- 
est thereon during his life at the rate of ten per cent. 
per annum, 

Second, The defendants offered to prove that in the 
fore part of the vear 1880, after the notes in suit had 
become due, they offered to pay to Jacob Harmon the 
amount then due on said notes, with interest, and pro- 
posed to do so, unless he would reduce the interest; 
whereupon the said Jacob Harmon verbally agreed that 
if they would continue to pay him the interest upon the 
sum of money represented by said notes during his life, 
and pay in November of each year the interest in ad 
vance for four months, or if they failed to pay the in- 
terest in advance for four months, should pay interest 
upon the interest so unpaid, then the defendants should 
be acquitted of, and released from, the payment of the 
principal sums of said notes at the death of said Jacob 
Harmon. 

The court refused to permit these facts to be proved, 


and the defendants excepted. 


¥ 
‘ 
' 

4 


ASSIGNMENTS OF ERROR. 
c FIRST.— Zhe court below erred in holding that the 


facts proven by the defendants constituted no sufficient 


defense to the action, and in directing the Jury to find a 
verdict for the plaintiffs therein. 

SECOND.— The court below erred in refusing to per- 
wiit the defendants to prove to the jury the facts offered 
to be proven by them. 


ARGUMENT. 
[. 

Upon the first assignment of error the question 
arises: Does an agreement by the payor, after the note 
becomes due, to keep the money and pay interest there- 
on at the rate of ten per cent per annum till the death 
of the payee, constitute a sufficient consideration for an 
agreement on the part of the payee that he will then 


consider the note canceled and paid, where the payor, 


° 7 1 from the time of such agreement, continues to pay such 
4 interest on the note until the death of the pavee? 
: We maintain the affirmative of this proposition. 

a These notes were made and delivered in I[]linois. In 

’ the J. R. Harmon case the note was dated November 


iSth, 1874, and in the Jacob M. and Oscar P. Harmon 

case the note was dated March 1, 1875, and each were 

due in a vear from date, with interest at ten per cent. 

per annum until paid, Until these notes by their terms 
. became due the payors could not compel the payee to 
4 receive the money upon them; but after that time they 
| could, and the payee could not then lawfully refuse to 
: receive such payment. 


So after the note became due it was a righ? the pay- 


a 


ors had to pay and cancel them, and any agreement 
made after the notes became due to waive or extend 
that right would be a sufficient consideration for any 
agreement on the part of the payee to cancel the debt 
or do any other thing not prohibited by law. 

On this proposition we cite the following: 

“Tf the lender of money secured by a note after the 
same becomes due, contracts with the borrower that the 
time of paying the same shall be extended for a definite 
period on consideration the borrower shall pay a /ega/ 


or /ess rate of interest, why is that not a binding con- 


tract? The lender by this contract secures for himself 


the interest on his money for the period agreed on and 
the borrower precludes himself from getting rid of the 
payment of the interest by discharging the debt. It is 
a valuable right to have money placed at interest and a 
valuable right to have the privilege at any time of get- 
ting rid of the payment of interest by discharging the 
principal. By this contract the right to receive interest 
fora given time at a given rate is obtained, and the right 
to pay it off forthe same period relinquished. Here 
are all the elements of a binding contract. Although 
the law gives the interest it does not secure it for a cer- 
fain period or prevent its discharge at any moment. 
All the excess allowed by statute is voidable, but the 
agreement to pay the legal rate is a valuable consid- 
eration.” 

MeCombyv. Kittridge, 14 Ohio, 351 

Llaser et al. v. Bundy ct al., 15 Ohio St. 63 

Wood v. Newkirk, 15 Ohio St. 208, 

Fawcett v. Freshwater, 31 Ohio St. 639. 

In the last case the court says in commenting on the 


case of Fones v. Brown, 11 Ohio St., cited by the Su- 


®; 
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preme Court of the State of Indiana in Ade/ v. Alexr- 
ander, 45 Ind. 523, which the latter court says reverses 
the case cited in 14 Ohio, 351: “We understand the 
case WeComb v. Kiltridge holds that a promise to pay 
interest on a note past due fora definite future period 
is a sufficient consideration for a forbearance for that 
time and this court has never expressed a doubt of the 
correctness of the McComb case in that particutar, but 
it has been expressly followed in two cases in 15 Ohto 
St. heretofore cited.” 

An agreement to pay interest for a specified time 
after a note becomes due furnishes a sufficient consider- 
ation for the promise to delay. It is a further invest- 
ment for a definite period for the creditor and an exten- 
sion of credit for the same time for the debtor. The 
legal effect of the agreement was to dsable the former 
trom exforcing the collection and the latter from paying 
for the period named. 

Chute v. Pattee, 37 Me. 105. 

fowler v. Brooks, 13 N. H. 240. 
Davis v. Lane, 1O N. H. 156. 

Wheat v. Kendall, 6 N. H. 508. 
Rebinson v. Miller, 2 Bush. Ky. 188. 
Stallings v. Fohnson, 27 Ga. 564. 

In the case of kewler v. Brooks, 13 N. H., 246, the 
court says: “An agreement that the creditor will delay 
the collection for six months or any other term in con- 
sideration of which the debtor agrees that he will pay 
the interest for that period is of a different character. 
After such an agreement the debtor’s hands are tied and 
he cannot pay and thus stop the interest. He must pay 
it. And so the creditor is bound by the agreement and 


cannot collect the debt until the period expires,” 
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citing Wheat v. Kendall, 6 N H{., 504, which was a 
case involving an extension of time for a certain period 
on an agreement to pay usurious interest and which the 
court held could be avoided, but in commenting on the 
case says p. 508: “Weare not prepared to accede to the 
argument that a contract for delay for the legal interest 
would not be on a sufficient consideration because the 
original contract gave that, if nothing farther had been 
agreed to be paid. The security which the creditor 
would acquire by such agreement that the payment 
should be delayed, and that he should receive interest 
for the whole of the extended time might well form a 
sufficient consideration. ” 

And in Baztly v. Adams, 10 N. H., 163, the court say: 
“The agreement to pay simple interest may be a suffi- 
cient consideration for such contract for delay if there ts 
in the contract for delay a stipulation by which it 15 se- 
cured to the creditor for any specified time. As for in- 
stance if the creditor, the note being due, should agree 
with the principal to delay the payment six months, on 
the consideration that the principal promised to pay the 
interest for that period of time; this would be a contract 
upon a sufficient consideration. The promise to pay the 
interest under such circumstances would bind the princi- 
pal tothe payment of it for the period agreed on, and 
thus secure the creditor a rzg¢ beyond what he had be- 
fore, even if the note contained a promise to pay inter- 
est; because the debt being due the principal or surety, 
before the new agreement, might pay it any time and 
the original contract therefore did not secure the credi- 
tor interest for a single day to come.” 

In Robinson v. Miller, 2 Bush (Ky.), 188, the court 


after commenting on the case in 14 Ohio, 351, and nu- 
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merous other casescited, say: “Nota case has been refer- 
redto by counsel nor found by diligent search in which a 
definite time was agreed on in consideration of legal 
interest paid or agreed to be paid but what it has been 
upheld as a binding contract,” and they cite cases from 
Pennsylvania, South Carolina, Illinois, New York and 
Maine, in support of the proposition | 

Phis is the law in England as shown by the case of 
Rees v. Bennington, 2 Ves. Jr., 540. There Rees be- 
came surety on a joint and several bond conditioned for 
the payment of a certain sum to the obligee with inter- 
est in two installments, one Dec. 31, 1789 and the other 
Dec. 31, 1790. In September, 1790, the whole sum be- 
ing unpaid, the obligee took notes from the principal 
obligor for the payment of the debt by installments at ex- 
tended periods, which notes were afterward exchanged 
for others payable at more distant days. This was 
without the knowledge of Rees. The principal debtor 
became bankrupt and the executor of the obligee sued 


Rees the surety, and ona bill filed the chancellor held 


that the surety was discharged. This principle was af- 
firmed in Lee v. Lev, 1 Carr. and Payne, 553. In Eng- 


land at that time the bond being an instrument under 
seal it was held it couldnot at law be discharged or re- 
leased by any simple contract such as a note, and that 
was the reason of going into equity. That is not now 
the law. But on the question we are here discussing it 
can make no ditference,as the question is was the prom- 
Ise to pay the interest for the agreement to extend the 
time, from the time it was to be extended, a considera- 
tion for the extension, and in that case it was so held, 
thus answering all the requirements of our case, 


And Judge STORY in his work on promissory notes 


‘414, says “This whole doctrine has been long and 
fully established in courts of equity in all cases where 
indorsees or guarantees or sureties are concerned and 
has been from thence transferred into the commercial 
law of England and America,” citing numerous author- 
ities, thereby showing that this eminent jurist considered 
an agreement to pay interest for a certain time a valu- 
able consideration for a promise from the other party. 

The reasoning of the court in the case of hank of UV. 
S. v. Hatch, 6 Pet., 259, is to the same effect. 

In UY. S. v. Newell and Harris v. Prooks, 4th ed. 
Am. Lead. Cas. H. &W. notes in Vol. 2, p. 319, the editor 
in commenting on the case of Reynolds v. Ward, 5 
Wend. 501, says: 

“But when the creditor, instead of merely promising 
delay so long as the debtor pays the interest, exacts 
from the latter a promise to pay interest for a definite 
period in return for a promise of forbearance until that 
periodexpires, the rights of the parties are unquestionably 
varied. The creditor may insist on the interest of which 
he might otherwise have been deprived by the immedi- 
ate payment of the debt; and the debtor is entitled to the 
forbearance for which he has bound himself to make 
compensation in the shape of interest, which contains all 
the elements of a valid contract.” 

And on page 469 of the same book the editor says: 

“It has been said in some instances that as the right 
to interest arises by implication of law without any ex- 
press promise the agreement leaves the parties where 
they were before, and there is nothing to bind the cred- 
itors. But the answer to this is, that legal right to in 
terest is contingent, and a promise by which it is ren- 


dered absolute is a sufficient promise on the other side. 
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[In other words, the promise must be mutual to forbear 
for a certain time and to pay interest for such time. ” 

When the case in 5 Wend. is examined it will be 
found that there was not there an agreement afer the note 
became due, to extend for a definite time and that in 
consideration for such an agreement the payor prom- 
ised to pay the interest for such time; but there was an 
entire want of an agreement on the part of the payor, 
being simply a promise by the payor to pay interest so 
long as the payee would delay bringing suit, which was 
nothing more than the obligation was before the agree- 
ment, and therefore a nudum pactium. 

In this case the court affirms the doctrine of the case 
of Rees v. harrington, 2 Ves, Jr. p. 540, and this shows 
they do not intend to apply the reasoning to cases where 
the facts are similar to those at bar. 

The case relied on by the other side, of Aée/ v. Aler- 
ander, 45 Ind 523, when carefully examined is not 
sustained by authority, nor by the authorities they 
cite outside of their own State. They refer to the 
case of IWeComb v. Aittridge, 14 Ohio, 351, and say 
it has been reversed on that point by Yores v. Brown, 
tt Ohio St. 60, but when the two cases in 15 Ohio St. and 
the other in 31 Ohio St. already cited, are examined, it 
will be seen such is not the case, but ell three of the last 
above cases affrm the case in 14 Ohio on this point 
And the case of Chute v. Pattee, 37 Me., when examined 
refutes what the Indiana court say about that case 

The Ind. court also say that the case of -/unt v. Pos- 
t(lewait, 28 lowa, 427, holds that the agreement to pay 
same rate of interest as that in the note is no consider- 
ation. In examining that case it will be found that no 


time was ever agreed on to which the payment was ex- 


tee 


amined is notin point; as i will be seen b: 
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Had be extended, and Dow, an entirely dis- 


taess, contradicted Stone and Vance, and 
Uv thought him, under the circumstances, 
ft credence. Besides, the fact of promise 


certain period at the same rate of interest, 
ysaght or argument; and such cases should 
y Overrid 


verride such well considered cases as 


Me... Av... N. H. and Ga., and others 


came up in the case of Crossman 
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case from 14 Ohio, 351, and say: “Even 
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conceded it is essential that both parties 


by the contract of extension, otherwise 


nejderation for the agreement of the cred- 
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at a given rate, would be such a consideration as would 
support and make binding the promise by the creditor 
to extend the time, The promise must be mutual. 
The record fails to show specifically that the principal 
debtor at any time bound himself to keep the money 
and pay the interest on it for any specified time.” 

This case in go IIl., very clearly shows that under the 
facts similar to the case at bar, where the Harmons agreed 
to keep the money as long as the payee should live and 
pay interest thereon at the rate of ten per cent. an- 
nually, and the payee agreed he should have it, and then 
the note should be canceled were mutual promises and 
for a valuable consideration, and would be held good by 
the Supreme Court of [linois and binding on the exe- 
cutors of Harmon to cancel the notes. 

Qn the other branch of this proposition, that the 
agreement having been by the payors fully paid, and 
performed in conformity with the agreement till the 
death of said payee, we say that after that it does not 
le in the mouths of his executors tu say that there was 
not a sufficient consideration. 

No court should allow a man to entice another one to 
pay interest at the rate of ten per cent , when the max- 
imum the law allows is 8 per cent., without compelling 
him to perform his part of the agreement; such a thing 
would be a fraud upon the rights of the payors. 

The cases of valid contracts and good consideration 
do not apply on the question before us, as this contract 
has been executed by the parties as a valid one and it 
does not lie in the mouth of either now to say that they 
might have refused to execute the contract because it 
was without consideration, 

Beaver Vv. Butler et al., Wright, (Ohio) 367. 


Robertson v. Gardner, 1t Pick. 150. 


TO 


tended and the other point was really not considered. 
So one of the material points in the agreement was 
omitted in the Lowa case and the II]. case hereinafter 
cited. They also rely on a case in 34 Ill. 428. 

The case of Woolford v. Dow, 34 Ul. 428, when 
carefully examined is not in point; as it will be seen by 
that case that no particular time was ever spoken of to 
which it should be extended, and Dow, an entirely dis- 
interested witness, contradicted Stone and Vance, and 
the court really thought him, under the circumstances, 
more worthy of credence. Besides, the fact of promise 
to extend to a certain period at the same rate of interest, 
is given no thought or argument; and such cases should 
not be allowed to override such well considered cases as 
those from Ohio, Me., Ky., N. H. and Ga., and others 
heretofore cited. 

The same question came up in the case of Crossman 
v. Wohlleben, yo Il., 536, and the Supreme Court cites 
the McComb case from 14 Ohio, 351, and say: “Even 
if this view be conceded it is essential that both parties 
should be bound by the contract of cxtension, otherwise 
there is no consideration for the agreement of the cred- 
itor to extend the time.’ They then cite the case from 
34 Ill., 428, and say: “In case at bar there 1s no con- 
sideration shown, either by a promise on the part of the 
debtor to keep the money for any given time and pay 
the interest for that time, or by paying the interest in 
advance. A mere promise of indulgence on payment 
of interest at the rate named in the note or any other 
rate, is not binding without something to bind the 
debtor to pay interest for a given time. A payment in 
advance would answer, and by the Ohio case a promise 


by the principal debtor to keep the money a given time 


I] 


at a given rate, would be such a consideration as would 
support and make binding the promise by the creditor 
to extend the time. The promise must be mutual. 
The record fails to show specifically that the principal 
debtor at any time bound himself to keep the money 
and pay the interest on it for any specified time.” 

This case in go [ll., very clearly shows that under the 
facts similar to the case at bar, where the Harmons agreed 
to keep the money as long as the payee should live and 
pay interest thereon at the rate of ten per cent. an- 
nually, and the payee agreed he should have it, and then 
the note should be canceled were mutual promises and 
for a valuable consideration, and would be held good by 
the Supreme Court of Tilinois and binding on the exe- 
cutors of Harmon to cancel the notes. 

Qn the. other branch of this proposition, that the 
agreement having been by the payors fully paid, and 
performed in conformity with the agreement till the 
death of said payee, we say that after that it does not 
lie in the mouths of his executors tu say that there was 
not a sufficient consideration. 

No court should allow a man to entice another one to 
pay interest at the rate of ten per cent , when the max- 
imum the law allows is 8 per cent., without compelling 
him to perform his part of the agreement; such a thing 
would be a fraud upon the rights of the payors. 

The cases of valid contracts and good consideration 
do not apply on the question before us, as this contract 
has been executed by the parties as a valid one and it 
does not lie in the mouth of either now to say that they 
might have refused to execute the contract because it 
was without consideration. 

Beaver v. Butler et al., Wright, (Ohio) 367. 


Robertson v. Gardner, V1 Pick. 150. 
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Monroe v. Perkins, 9 Pick. 503, and author- 
ities cited. 

An agreement subsequent to the execution of a note, 
upon a valid consideration to do or receive something 
else for and instead of the note, when such agreement 
has been actually carried out, operates as a discharge 
of the note and no recovery can be had thereon 

I Daniel Neg Ins Sec. 158, and authorities 
cited. 

When the situation of the parties is changed by act- 
ing on the new agreement, then parol evidence to change 
a written contract 1s allowed, and if the new agreement 
is acted on, then the original agreement can be no 
longer enforced without a fraud on the other party. 

LeFevre v. LeFevre, 4 Sargeant & Rawle, 
244, and authorities cited. 

The case of Abel v. Alerandcr, 45 Ind. 523, decides 
that the payment of interest from the time of making 
such agreement, for and during the time payment was 
prolonged, isa new and sufficient consideration, and held 
the second and third paragraph good. Now these para- 
eraphs fail to show the money for the interest was paid 
in advance, and on the principle that all intendments 
are taken as against the pleader, the court would pre- 
sume payment was not made at time of agreement, in 
advance. We must say that from all the reasoning in 
that case the court understood the averments that it was 
payment in advance. But on a careful examination it 
will be seen they do not contain such allegations. 

It seems to us that as this agreement to pay interest 
till death and then the note be canceled, was entered into 
many years ago, and about five vears after the notes be- 


came due, and one continued to pay and the other re- 


» cae 
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ceive such interest till the death, it clearly makes it an ex- 
ecuted agreement, and it would be a fraud on the rights 
of the Harmons nowto allow the executors to say it was 
a nudum pactum: and when all the foregoing authorities 
are considered, can there be any doubt they are gov- 
erned by the better reason, and that it is not a nudum 
pactum but one of mutual promises; and as we before 
said, the clear weight of authority is in support of the 
latter view. And the case cited in the go Ill., clearly 
shows that this is the view the Supreme Court of Illi- 
nois takes of such a case, but neither in that case nor 
the one in 34 IIl., was there any such mutual promise as 
here. In fact there was no promise to forbear for any 
particular time. 

I'rom the foregoing authorities we think the first point 
is sustained, and the court erred in not holding the facts 


shown constituted a defense. 
I. 


[In support of our second assignment of error, we 
contend that the facts offered to be proved show a bind- 
ine contract, which the court should have enforced. 

[In the year 1879, the interest laws of Illinois were so 
changed as to make cight per cent. per annum the max- 
imum rate of interest that could be contracted for. 


Hurd’s Gen. Stats. Ed. 1885, Chap. 74, p. 


After this law went into force, and after these notes 
had become due, which by their terms were to draw 
ten per cent. interest until paid, the payors went to the 
payee and offered to pay off the notes and interest, un- 
less the payee would agree to reduce the interest; the 


payee thereupon proposed to the makers of the notes, 


iF 


that if they would keep the money represented by the 
notes during his life and continue to pay interest during 
all this time at the rate of ten per cent. per annum, and 
pay in November of each year, the interest in advance 
for four months, or if they failed to pay the interest in 
advance for four months, should pay interest upon the 
interest so unpaid, then the payors should be released 
from the principal sums of said notes. 

In the J. M..and O. P. Harmon case the indorse- 
ments on the note in evidence (Record 5) show that 
all the interest was paid up to March Ist, 1885, or all 
that could be due up to the time of the death of Jacob 
Harmon, or that was due before that suit was com- 
menced. 

In the J. Rk. Harmon case, the indorsements upon the 
note introduced in evidence (Record 9) show that the 
interest was first paid upon that note March 1, 1877, 
so that thereafter the interest on both notes would regu- 
larly become due upon the first of March in each year. 
It is shown by the record that the interest on this note 
was regularly settled up to the first of March, 1884, 
Leaving the last year’s interest unpaid at the death of 
Jacob Harmonin February, 1885. But this circumstance 
is manifestly of little consequence since by the terms 
of the contract, if he failed to pay interest upon the 
first of November in cach year, or four months in ad- 
vance, he was bound to pay interest upon such interest 
The payors did keep the money, and did pay the inter- 
est as is admitted by indorsements upon the notes. 

Upon this state of facts we contend that the makers 
of these notes, in 1850, waived the legal right they had 
to then pay them, and subjected themselves to the ex- 


pense of paying two per cent. per annum in excess of 


— 
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the legal rate, because of the contract, and, as the result 
proved, were compelled to do it for several years. 

This constituted a sufficient consideration, 

The waiver of a legal right at the request of another 
person, is a good consideration for a promise from 
him, 

farmer v. Stewart, 2 N. H. 101. 

lo constitute a consideration, it is not necessary that 
a benefit should accrue to the promisor. It is sufficient 
that something valuable flows from the promisee, and 
that the promise ts the inducement to the transaction. 

Violett v. Patton, 5Cranch, 142. 

A valuable consideration, however small or nominal, 
if given or. stipulated for in good faith, is, in the ab- 
sence of fraud, sufficient to support an action on any 
parol contract. 

Lawrence v. MceCalmont ct al,, 2, Howard. 
427. | 

Again, the agreement to pay interest in) advance 
constitutes a sufficient consideration to support the con- 
tract 

Lime Rock Bank v. Mallett, 34 Maine, 547. 

Grafton bank v. Woodward, 5 N. Th. 105. 

Crosby v. Wyatt, iON. H. 318. 

Abel v. Alexander, 45 Ind. 523. 

Redman v. Deputy, 26 Ind. 338. 

Hlynn v. Mudd, 27 Wil. 323 

Hare & Wallace’s Notes to U. S. v. Howe//, 
and /larris v. brooks, 2, Am. Leading 
Cases, 4th Ed. p. 418, and cases there 
cited. 

The learned editor then states: “There can be no 


doubt that the actual receipt of interest in advance will 
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form a sufficient consideration to uphold an agreement 
to give time to the principal, and that under such cir- 
cumstances there will be a complete exoneration of the 
surety. And it must be obvious, that there is no dif- 
ference in this respect between an actual payment of in- 


terest and a binding promise to pay it, 1n consideration 


of a promise for forbearance.” Citing: /ow/er v. Lrooks, 


13 Maine, 240; WMeComb v. Kittridgc, 14 Ohio, 348; 
Chute v. Potter, 36 Maine, 102. 

Nor will the agreement to pay interest upon interest 

affect the validity of the consideration. 
Montague v. Mitchell, 28 Ul. 481. 
Witmer v. Ellison, 72 Id. 301. 
Myers v. First National Bank, 78 
Harbertyv. Dumont, 3 \Ind. 376. 
White v. Whitney, 51 Ind. 124. 
Bank v. Woodward, 5 N. H. 106. 

Upon the whole case therefore we respectfully submit 
that the rulings should have been for the defendants and 
that the judgments below should be reversed. 

ROBERT DOYLE, 
CHAS. H. Woon, 
Atty’s for Plaintiff in Lrror. 
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We take it that the court will know notnine of the facts 


in these cases except what 1s disclosed by the records. 
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The following statements by counsel for plaintiffs in 
error are outside of the records and cannot be fairly in- 
ferred from anything which the records contain. These 
statements are ¢hat the plaintiffs in error were nephews of 
the deceased ( Brief, 2); that they resided on large farms in 
lroguois county, Lilinors, belonging to the deceased ( Brief, 2); 
that facobh Harman died in February, 1885 ( Brief, 2 
and 14); that the notes in question were made and delivered 
mm Lllinois (Brief, 3.) Some of these statements are 
true and some are not; some are material and some are 
not, but all are alike unfounded, so far as the records are 


concerned. 


The first point argued by counsel is based upon the 
following special finding: 

‘“ Upon the said trial the defendants introduced proof 
‘“ tending to show that there was a verbal agreement be- 
‘“ tween themselves and Jacob Harman, the payee of the 
“note, that if they would pay the interest regularly, at 
“ the rate of ten per cent. per annum, as called for by the 
“note, until his death, they should be acquitted of the 
“payment of the principal. /z other words, that the 
“© money represented by the note was given to them upon 
“ condition that they should pay the interest thereon during 
“ the life of “Ffacob [larman at the rate of ten per cent. per 
“annum.” (Rec, II.) 

Counsel assume at the outset that this agreement Was 
made after the notes became due. (Brief, p. 3.) 

The record does not say so. On the contrary, the 


words in italics indicate that the money was paid over to 
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the plaintiffs in error orte7na//y upon the condition that if 
they would pay ten per cent. interest on.1t while the tes- 
tator lived, the money should be theirs at his death. 

Such an agreement would be clearly invalid as incon- 
sistent with the written contract made at the time. 

In the following case it appeared that the defendants 
gave their note to a widow for $400, payable in three 
vears, with annual interest, for her right of dower in cer- 
tain lands. In a suit on the note the defendants otlered to 
show that at the time the note was made it was agreed 
with the widow that they should pay her the interest on 
the note during her life as an equivalent for her dower 
interest, and that on her death the note should be surren- 
dered. The evidence was held to be inadmissible. 


Pierpont v. Langdon, 46 Conn., 499. 


[It was incumbent upon plaintiffs in error to prove 
every element of their defense. It 1s a very extraordinary 
defense, and no presumptions will be indulged in to help 
it out. It one element is that the alieged agreement was 
made a//ey the notes became due or after the notes were 
made, they should have proved it. 

Assuming for the sake of argument that the alleged 
agreement was made after the notes were due, how does 
the matter standy No case going the length which coun- 
sel contend for has been cited, but certain decisions which 
hold that the promise of the maker of a past due note to 
pay interest on the money for a definite time, at the same 
rate specified in the note, is a sufficient consideration for 
the promise of the holder of the note to extend the note 
correspondingly, are relied upon. 

Unfortunately for plaintitls in error, it is the settled law 


in Indiana and Illinois, in one of which states it is con- 


é 
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ceded that both the note and the alleged agreement were 
made, that such an agreement is a nudum pactum. 

The question was directly presented in Adel vy. Alev- 
ander, 45 Ind., 523. It was there held that an agree- 
ment to pay the same rate of interest as that specified in 
the note did not constitute a suflicient consideration to 
support an agreement to extend the time of payment 
for a definite time. The case was very carefully con- 
sidered, as the court overruled a prior decision upon the 
same point, which, however, was rendered by a divided 
court. 

The decision in Abel v. Alexandeyxy was unanimously 
approved in Dare v. flall, 70 Ind., 545. 

The law of Indiana upon this point may be regarded, 
therefore, as definitely settled. 

We think it is equally well settled in Illinois. 

In Waters v. Simpson, 2 Gil., 570, it appeared that 
Thompson gave his note to the county commissioners of 
Pope county for $112, due in one year, with interest at 
ity. In March, 


1839, by an order entered of record, the county commis- 
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twelve per cent. per annum after matu 


sioners extended the time of payment on the note until 


March 4, 1841, on condition that the borrower should 
keep the county secure in the payment of the notes, and 
should pay the interest annually. In 1845 suit was 
brought on the note against Thompson and his sureties. 


The sureties pleaded as follows: 


&& "i er e i. > + « ~ ¥ es i+ ae ) » “ 
Aird, that the order of March term, 1839, was made 
‘¢without their knowledge or consent, and that T) omp- 
“son, without their knowledge or consent, availed him- 


‘self of and complied vith the terms and conditions of 


‘the order, to which the county commissioners assented, 


‘and therefore they were released and discharged; and 
“ fourth, substantially as in the third plea, with the addi- 
‘tional averment that Thompson had become insolvent.” 


Lo these prac cS demurrers were Sustained. and On ap- 


% 
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peal the judgment of the trial court was 2ffirmed. The 
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«There is nothing on the face of the pleas, which, in 
“the opinion of the court, shows that any binding agree- 
“ment was made between the commissioners and Thomp- 
“son respecting the payment of the note. They simply 
“allege that Thompson accepted of the conditions of the 
‘order, and complied with them. It is difficult to deter- 
‘mine what was intended by these general allegations. 
«This ts left to conjecture. The go modo of the com- 
‘“plance should have been stated. /¢ ¢s very clear that 
“no binding contract could grow out of the payment of 
“the entlerest. Lhe note already bore tnterest, and the 


s -P 7 eT wel as ona ai , ". ie Ig? a 7 . e317 
“yale could not be increased. he payinent of the interest 


‘would be nothing more than was reguired of the principal 
sand surctics by the original contract. This would not be a 
“supicient consideration to support a promise to forbear 
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ind that after the maturity of the note Dow agreed with 
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the principal makers that if they would pay one hundred 
dollars a month on the note, and interest at the rate of ten 
per cent., he would extend the note until paid. Held to 
be no defense. The extension here was for a definite 
time, viz: until the note was extinguished by the payment 
of one hundred dollars a month. 


Woolford v. Dow, 34 Ulb., 424. 


In the following case, which was a suit upon a note, an 
affidavit of defense was filed and the question was as to 
the sufficiency of the affidavit. As the aflidavit does not 
appear in the report, we have obtained a copy from the 


files of the case and give it entire. It is as follows: 


¢ SUPERIOR Court oF Cook County, AuGusT TERM, 
‘ 187 


cyst 


“~~ 


STATE OF ILLINOIS, } 
CouNTY OF COOK. | 


. 


“ Franz Shack 
‘6 26, 


‘“ JTouise Stuber. \ 


‘+ Louise Stuber, the said defendant, makes oath and 


- 
.- 


says that she verily believes she has a good defense to 


© 


‘the above suit upon the merits as to the whole of the 
“ plaintiff’s demand. That the claim of the plaintiff in the 
‘‘ above cause is upon a promissory note. Thatafter said 


‘‘ note became due and payable, Charles Streng, the ‘legal 


¢ 


‘holder of said note, agreed with this deponent that in 
‘¢ consideration of her paying the interest on said note he 
would extend the time of payment to September 1, 1875; 


‘* that she fulfilled her part of the agreement and paid him 
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‘the interest on said note, and the said legal holder did 


extend the time of payment to September 1, A. D. 1875, 


“and that the plaintiff in the cause had full knowledge 
“ of the same and did receive said note after the time of 
“ payment mentioned therein and as this affiant verily be- 
«“ llieves never gave any consideration for said note; but 
— ~ « that the said Charles Streng is now the owner of said 
‘note; that this suit 1s brought in plaintiff's name to avoid 

“said agreement.” | 
Subscribed and sworn to before me this 12th day of 
August, 1875. 

| SEAL. | Epwarp P. Comstock, 
sVotary Public. 


The affidavit clearly shows an agreement to extend the 
note for a definite time, viz: until September 1, 1875, upon 
payment of the interest specified in the note. 

The Supreme court dismissed the case in few words, 

oi. as involving a point already well settled: 

“The facts stated in the second affidavit show that the 
« defendant had no defense, and negative his conclusion in 
“the preceding part of the affidavit. There does not 
“ appear to have been any sufficient consideration for the 
‘“ promise to forbear, the promise to pay interest being 
‘“ merely a promise to do that for which the party was 
“already liable. Waters et al. v. Simpson et al., 2 Gilm., 
576.” 


Stuber v. Schack, 83 Mll., 1gt. 


The case of Cvossman v. Wohlleben, go Ill., 537, does 
not hold a different doctrine, or even approve or intimate 
a disposition to follow the Ohio cases. On the contrary, 
the court is very careful not to commit itself to the Ohio 
doctrine. After quoting at length from the leading Ohio 


case, the court says: “ Aven tf this view be conceded, it 
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“is essential, however, that both parties shall be bound 
“ by the contract of extension, otherwise there 1s no con- 
‘sideration for the agreement of the creditor to extend 
“the time.” (Page 540.) 

The court then proceeds to show that the party com- 
plaining had not brought himself even within the Ohio 
rule. 


}1 : " } 1] i ee bale . : } . 
Ali the foregoing cases, and all the cases cited by 


plaintiff in error. relate to sureties. who are suarded by 
the most jealous care from loss or damage by reason of 
‘ r ch; a the lier ty -thev have assumed 
aAnY \ lAN OE lt} Ltd ODM ALIONS Lii¢ \ reat ASSUINCCd. 

In acase between payeeand maker, no such considera- 
tions arise. 

In the following case the contract relied upon was to 
extend the time of payment six months, in consideration 
of the maker paying the legal rate of interest on the note 
for the said time. It was held insufficient. 

The court says: 

: } : 1] 1 ¢£ , 

‘“* Defendant’s note was due. and he wanted furthei 
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‘time. Huis creditor says. ‘I will give vou six months. 


am) 

“ Now, whether the defendant said, * Very well, I will 
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montpns, Or sitmMpiyv said, * lf am very much gratified 


; 2 rae . 
4 — - , y " . 4 . . , “| = , ' . } °f> } r= | } 
VOu! kindne >>. 18 OL YO CONnSCQGUETICC, -I Callus Lii¢ ba W 
° A 


a4 Tc iy ‘ ied { - ‘y oe " ; + | +7 ? 5 : ‘ 
fixed his Habiity for interest. and the rate or it fo 
‘ : . . .°, % . , ' : ’ . “* 
whatevel! time his Creqitor mIg@nAt nd|auwve Nim. 
j '> } bin 
Do: \ (/ 14 J I ( / 
[ ' »t} re oO { r Orie ‘ cs . } + | he 
wet bicit \ i L h = \ « 4 i *% l t ra 
= > ] “ . $ + | > % 4 . ae > > ' ‘ , 9 : ree ee , ° 
from the Opinion Of the Court. WHICN Wwe GUO CE4es Ss 
a 


| 


ry] c ree, ; ] , eee | i aia we An 
, Che defendant: counsel Claim that there Was an 


a 
ee 
x 
‘ 
£ 
a 
~~ 
eo 
ee 
- 
“rt 
¢ 


+ agreement by which the defendants AGTEL( 


; ; t rmh 4° “nlee ‘ lire oh » : F ny *f- 
* CANNOT FeSt upon Prec myes applicable to forbearance: Ou 


‘consideration of the « 


. 


. 


‘ 


Pa 


. 


°. 


e. 


‘constituted a good consideration for the promise of t 
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‘principal of the note until the first day of April follow- 
‘ing, and to pay interest therefor. And they argue that 
‘such an agreement ts valid, and founded upon a wood 
‘consideration: that the defendants could not have ten- 
‘ dered the money, or paid the debt, until the day named 
‘should arrive. In other words, that the payee of the 
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ment until the day named should arrive, and that this 

he 

pavee, Colvil, *to extend the time of payment of the 
incipal of said note.’ 


If this position is sound, it must rest, I think, upon 


‘the principle applicable to accord and satisfaction. It 
I 


i I 
rs 


- 1} 4 4 4 . ~ 4° 
*pavment. Itis well settled that an agreement to post- 


“pone the day of payment of a part of a debt due, in 


( 


lebtor’s presently paying a portion 


Sof the debt. is not valid. and upon the eround that there 


‘is no consideration for such agreement. J/?//er v. Flol- 


7 y . . — s *y : e P * , P 
brook, 1 Wend., 3173; Gibson v. Frenne, 19 7d., 389. 


fam not aware that it has ever been suggested, be- 


‘fore this case. that 1f the debtor promises to vretfaru the 
‘money. and pay interest. this will constitute a vood con- 
‘ sideration for the promise to postpone the day of pay- 


‘ment: and vet. in most of the cases, the debt postponed 


would be on interest. If the creditor indulges his 


a 


‘debtor, without any agreement, and the debtor neglects 


‘to pay the note, the principal will continue to earn inter- 


‘est. The creditor will be in no better condition by 


making an agreement to forbear payment than he would 


be without such an agreement, unless it be an object to 


‘him to continue the debt on interest, and compel the 


‘debtor to keep the money. In my opinion such an 


IO 


“ agreement would not be valid upon the principles appli- 
* cable to forbearance to sue. The creditor is to derive 
“no benefit beyond that which he would derive by simply 
“neglecting to collect the debt, the debtor also neglecting 
“topay. He gets no additional security. [lis debt 1s not 
“disputed. It is confessed, and there is nothing to com- 
“ promise. 

“In my opinion, in a case simply between the debtor and 
“ creditor, the debt being undisputed and due, and drawing 
“ @nterest, no valid agreement can be made, by parol, to 
« postpone toa future day the payment of the debt. The 
“ debtor’s promising to pay interest will be no more than 
“ the law will compel him to do, without the promise. If 
“he agrees to pay more than the interest, for the forbear- 
“ance of the debt, the agreement will be void for usury. 
“ Crane v. Hubbell, 7 Paige, 413;1 Com.,274. ‘The par- 
“ ties may postpone the time of payment by making a new 
“ qwrilten contract. ‘The note past due may be taken up, 
“and another note given, payable at a future day, the 
“payment of which cannot be enforced until the day of 
“‘ payment named shall arrive. 

“Tt would be an unsafe and dangerous rule, to hold that 
“ the time for the payment of a note may be enlarged upon 
“ such an agreement as is set forth in the answer in this 
“case, to be proved by verbal evidence. Lt would open a 
“ door to controversies, frauds and false swearing. 

«T have said if the agreement can be upheld it must be 
“upon the principles of accord and satisfaction. That is, 
“all remedy upon the note was gone when the agreement 
“was made, and the right of Colvil depended entirely 
“upon the new agreement. It was not argued, and can- 
‘not be, successfully, that there was any accord and sat- 


‘isfaction. There are cases where the note of a third 
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‘person is taken in satisfaction of a debt, and a defense 
“may be set up by way of accord and satisfaction. Booth 
“v. Smith, 3 Wend., 66. 20 John., 76. 19 Wend., 390. 
“ But therecan be no accord and satisfaction when one does 


“or agrees todo what by law hers bound to do.” 


Kellogg v. Olmstead, 28 Barb., 96. 


Little can be added to the cogent reasons so well ex: 
pressed in the last case in favor of the rule contended for 
by the defendants in error, And when the peculiarities 
of this case are considered, the reasons become much 
stronger. Public policy is opposed to a rule which would 
afford to the unscrupulous such great temptations and 
such abundant rewards for perjury. 

but, however the court would be inclined to decide this 
question upon principle, it is enough for this case that the 
law of Indiana and [linoeis is for the defendants in error. 

It is claimed that the oral agreement has been executed 
and that, whether valid or not in its inception, the estate 
cannot retain the fruits of the agreement and avoid per- 
formance of the undertaking to cancel the notes. The 
plaintiffs in error have simply paid ten per cent. interest 
on their respective notes, according to the tenor and effect 
of the notes. They have done nothing but what they 
were obliged to do by their written contracts. The estate 
has received nothing, and retains nothing but what the 
written contracts entitled it to. The principle invoked by 
the plaintiffs in error, therefore, does not apply. 

A further and conclusive answer to this branch of 
plaintiff’s argument is that /4e record does not show that 
they complied with the alleged agreement. 

In No. 1,203 it was conceded upon the trial of the case 


that the interest had been paid upon said note, according 


< 
‘we 


Bie a facta RS: le ais hil 


Ne 


, f e © a > os T) a 
fo its feris, up bo March 1, 1855. (KK ) In No 
. ’ . P : , : | } r aes ] : 
[,204 1t was conceded the interest had been paid up to 
. YQ ee eer re oar 3s ae 3 -_ 
March F LOS 4, (ft if yr je {o thi if f ix j dé d e : oe! \ ‘nite 
4 | ; . ' ee ‘ SS PF ra , i) Se ; “ y 
rr.) The interest was paid according lo the lternis of th 
y, . mS pe —_— 1 4 7 . { ‘ ee ' 
Nvfe, NOt according to the terms Of an OFdl av 


Moreover, it does not appear when Jacob ITlarman 
died. Counsel state in their brief (page 2) that he died 
in February, 1855. 

The declaration in 1,204 states that he was alive Octo- 

Z%, ) : 4 ] Ra } ae Geena 
ber, ;I, POo4. (Rec., Di} lle Lust nalVe dled DWelrore 
the suits were commenced, which was on September 22, 
Ss. <All we know from the record is that so far 


< } & Bewe lead wrhor -f 
as Case 1,204 1s concerned, he must have died «w//er Octo- 


ber 31, 1884. and dcfore September 22, 1555. In No. 


1,203 the record only shows that he died before Septem- 
ber 22, 1885. ‘Phe record does not show that interest at 
ten per cent. was paid up to the death of Jacob Harman. 
There is an entire failure, therefore, to show performance 


of the oral agreement. 


pe 


The second assignment of error is based upon the fol- 
lowing special finding: 

‘The defendants also offered to prove that in the fore 
* part of the year 1880, after the said note in suit had be- 
“come due, they offered to pay Jacob Harman the 


‘“ amount then due on said note, with interest, and pro- 


. 


¢ 


posed to do so, unless he would reduce the interest; 


*“ whereupon the said Jacob Harman verbally agreed that 


a 
. 


af they would continue to pay him the interest upon the 


“sum of money represented by said note during his life, 


—_—_ 


~4 de 


—_—_ 


~4 de 


I3 
¢ and pay in November of each year the interest in advance 
«for four months, or, if they failed to pay the interest in 


«“ advance for four months, should pay interest upon the 
‘interest so unpaid, then the said defendants should be 
“ acquitted of and released from the payment of the prin- 
“ cipal sum of said note at the death of said Jacob Har- 
«man, which the court refused to be permitted to be 
¢ proved, and the defendants then and there excepted.” 


(Rec., p. 7.) 


The facts here otlered to be proved fail utterly to show 


a defense. They amount to nothing more than a proposz- 
fion by Jacob Harman to the makers of the notes. There 
was no offer to prove that the plainuffs in error accepted 
this proposition, and no offer to prove that they complied 
with it. On the contrary, 1t was admitted on this trial 
that interest was paid according to the terms of the notes, 
up to March 1, 1584, in one case and to March 1, 1885, 
in the other. (Rec., 1,203, p. 7; 1,204, p. 11). It afirm- 
atively appears, therefore, that interest was nod paid 7x 
advance. ‘Vhere was no offer to show that interest upon 
interest was paid for any delay. 

The defenses which are attempted to be set up in these 
cases, both that which was proved and that which was 


offered to be proved, fall under the principle of accord 


and. satisfaction. if capable of classification under any 


head. In Camber v. Wane, t Smith’s Lead. Cases, 445, 
the law in regard to accord and satisfaction is laid down 
as follows: 


“To constitute a good accord and satisfaction the fol- 
“lowing particulars seem to be necessary: 

“1. The matter agreed to be recetved in satisfaction of 
“the debt must be something of legal value, to which the 


“credilor before was not entilled. 
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> Ze Every part of the matter agrced lo be received as 
“ salisfaction must be effectual, so that if a part fail or do 
“ yol take effect the whole agxreement is bad. 

“It seems from this that the legal notion of accord is a 
“new agreement on a new consideration, to discharge the 
« debtor, and this agreement comes within the general prin- 
“ciples of law as to contracts. The consideration must 
‘have legal value, and every part of the alleged consid- 
“eration must take effect. 

“3. The accord ninst be executed, and a mere executory 
“agreement by the debtor can never be pleaded as anaecord 
“and satisfaction.” 

These principles were approved and applied by this 
court in the case of Cry of Alemphis v. Brown, 20 Wall., 
289, 308, 309. 

. The Supreme court of Illinois says that “ where an ac- 
“cord is relied upon tt must be executed. LReadimess to 
“ perform ts not sufficient, nor ts part performance supicient. 
“ An accord ts always to be entirely executed, and not ex- 
“ecutory in any part.” 


Szmmous v. Clark, 56 Iil., 96, 10t. 


This is the law everywhere, and out of a vast number 
of cases which hold the general doctrine, we cite a few 
which are analogous in their facts to the cases at bar: 

S7tmmons Vv. Llamilton, 56 Cal., 493. 

White v. Gray, 68 Me., 579. 

flall v. Smith, to Ja., 45. 

Flack v. Garland, 8 Md., 188. 

Blackburn v. Ormsby, 15 Rich. (S.E.), 318. 
Cary v. Bancroft, 14 Pick., 315. 

Bagley v. Homan, 32 E. C. L. R., 419. 
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In the cases at bar it was the performance of the 
alleged promise, and not the promise itself, which was to 
satisfy the notes. // the plaintiffs in error would pay 
Interest so and so until the testator’s death, ‘Aen the notes 
shouid be canceled. 

Plaintitts in error did not prove in the one defense nor 
offer to prove in the other performance or execution of the 
alleged agreement. This has already been sufficiently 
pointed out. The proof given and the proof offered 
alike fail to make out the defense of accord and satisfac- 


tion. 


The court should not fail to notice the inconsistency 
between the agreement proved and the agreement offered 
to be proven. First, the plaintiffs in error frove an agree- 
ment that z/ they would pay interest regularly as called 
for by the notes until the death of Jacob Harman, then 
the notes should be canceled. Having ascertained that 
this was not sufficient in the opinion of the court to make 
out a defense, they then offer to prove that the agreement 
was—not to pay interest as called for by the notes, but 
to pay interest four months in advance each year and to 
pay interest on interest for any delay. 

The agreement could not have been éo¢tf to pay inter- 
est as called for by the notes and to pay interest in 
advance. It must have been one ory the other, and 
plaintiffs in error must have known which it was be- 
fore the trial was entered upon. Such an apparent 
willingness to swear to anything necessary to defeat the 
suits casts discredit upon their whole defense, and they 
should take nothing by it but what they are strictly en- 
titled to. 

Respectfully submitted. . 
Joun P. Wison, 
Attorney for Defendants in Error. 
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MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. | 


1 WwW 2 Transcript on Appeal. 


[n the Supreme Court of the State of California. 


SAMUEL B. Martin, Plaintiff and Respondent, | 
- | 
US. |i ar. -» 
, -_ : No. 7309. 
Martin Duranp, Anruony THompson, et a/., Defendants | ss 
and Appellants. 


Mich. Mullany, attorney for defendants and appellants; L. Ald- 
rich, attorney for plaintiff and respondent. 
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ey Complaint, 

In the Supreme Court of the State of California. 
In the District Court of the Fifteenth Judicial District of the State 
of California in and for the County of Contra Costa. 


SAMUEL B. Martin, Plaintiff, 
us, 
Martin Duranp, Anruony Thompson, Jonxy Dor, Ricnarp Dor, 
and Joun SmirHu, Defendants. 


The above-named plaintiff complains of the defendants above 
named, the last three named of which defendants are sued by fieti- 
tious names, the plaimtif being ignorant of their names, and for a 

cause of action the plaintiff shows that heretofore, to wit, 
| on or about the fifteenth day of May, A. D. 1876, the plain- 

tiff was in the quiet and peaceable possession, and was the 
owner and entitled to the possession, and has ever since been and 
now is the owner and entitled to the possession, of the real estate 
and premises situate in the said county of Contra Costa,in the 
State of California, known and deseribed as follows, to wit: That 
piece Or parce] of land designated and deseribed hy and according 
to the official survey, map, and plat of the same, duly made by and 
under the authority of the United States of America, as the north- 
east quarter and the southeast quarter of section thirteen (13), in 
township two (2) south, of range one (1) east, Mount Diablo base and 
meridian, containing three hundred and twenty acres. 

And plaintiff further shows that afterwards, to wit, on the day 
and in the year aforesaid, and whilst plaintiff was so in the posses- 
sion and the owner and entitled to the possesslon of the land and 
premises aforesaid, the defendants wrongfully and unlawfully, and 
without any right or title to the said premises, entered into and upon 
the same and ousted the plamtif therefrom, and have ever since 
wrongfully and unlawfully withheld, and still and now wrongfully 
withhold, the said land and premises and the possession thereof from 
the plaintiff, to the damage of plaintiff in the sum of two thousand 
dollars. 

Wherefore plaintiff demands judgment against the defendants for 
the restitution of the said land and premises, and that the possession 
I—5S5 


} 4 } i ] i% 4 . 
4 ? | 7? ; 4 4 4 
thereof be restored to this Prati, aNd Chat He be J ne 7 ay 
} ; 
1 } t t | a, & 7?) } i¢)) (7°) +) ;(P EQS ?)} } . ‘ rt 4 
iOii UO Lil cAllit Lliddt LO] Cci iil. j j i j 
} ] 1 
j i] _ j : ‘ 
Goiars, ANd FOr COSts 
, 4 
; ; j e - @ 
e i) ty ( I 
ij? } 
i i ( 
Nee IS ry ¢. rvTtr.y Y> rT 4 
STATI Ok CALIFORNIA, 
myty ? ‘ j ae * , 
Ciuly “7idi County {ji ila] I / "ie +i@e es 
} > I { 
\ ’ 
San Ue] 1} Mall 1} i i a ‘> 
t Ty} Baul { } 11) | } { | { | 
I pou Picidl is OU \ i at 
A 
i | + : ) . } } ; 4 
read the loreGoine Com nat 1 
} ] ] > + ¢ 
P ‘* ‘ i . a’wvn at tT } , D> } ' " 7 4 ry ae f 
his own knowledge except the matt herem st 
a ~ lanleot l ac # thie) Mh)8) 
LIOnh OF Velie adlid aS tO viios bib . ‘ 
= \T] [> ‘ j ’ 
+i } " 
? ¥ 
+ } {‘a¢ t 
Su Pe) OF | Ded eeene S\Wo!l i LO i 5 i ig 4&3 j 
} ‘ 5 | T i " 
\ i ; 
SEAL. | LN DREAM te fe] 
X 
\ - > 
" / 
1," | } 7 1! + ce v1 
Endorsed:) Iuled February 20, 1S7S.) 1. CL W 
LACVUT I j Ly ai l Mig 
(Title OT Ct ( lls 
& + | 4 ] j 
\ ‘rt* ‘ } tT ’ ' 
AVNUOVW COLE Lil¢ GerTel) bclildt, A fil \ }] ! 
. 7 ] y 7 
oO is} »iogt 1} 4 rrcf j , 
the complalnt hied herein avcalnst ra 
4A 
|] 
ALICY CS 
ry ; . ' = 
’ 6) 7 / f ~~ 
hat said complaint does not state | - Pcren re 4 fofti 


cause of action. 
Wherefore said def a chai er : ; 2] 
lerefore Salad Gerendant pravs to ve hence Aishiissced, With Tce 


, a oo 
nent ior his Costs. 


; } ‘ ‘ } ‘> ‘ me 
Vated at san I: rancisco, Mareh WwW, LdOiod 
- ‘yy . 4 
VEE I} \] H Tk oe 
4 ; 
ci cet ( ij 
11 Yh) >} } 


(iuNdorsed:) Service of the WIth) Genyurrer., bv re 


thereol admitted this QUT] 


(5 Demurrer of Martin Duran 


Now comes the defendant, Martin Durand, and demurs hh 
complaint, and for cause of demurrer all 8 Ste ' 

‘That said complaint does not state facts suiHeient to constitut | 
cause of action. 

Wherefore defendant prays to be hence dismissed, with judgmen 


tor eosts. 


Atty for Durand 
(Icndorsed :) Service of a copy admitted this loth dav of Apri 
1 | — —y) . * Pe a — 2 °? -_ ie 
A. D. 1878. L. Aldrich, plaintiff’s attorney. Filed April 15, 1878 


LL. C Wittenmyer, clerk, by M. H. Bailhache, deputy clerk 
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4 MARTIN DURAND ET AL. Vs. SAMUEL -B. MARTIN. 
October 16th, 1877, the plaintiff and defendant, Martin Durand, 
entered into the following stipulation in said action, viz: 

‘It is hereby stipulated and agreed that the defendant, Martin 
Durand, be, and he is hereby, permitted to file an answer in. said 
cause, Cons sistil 1g of ra oeneral denial only, and that he shall be “at 
liberty to file and serve an aumen led answer at any time within ten 
(10) days or thereabouts of the trial of said cause, containing any 
equitable Or legal Sidiiaae.. Or Ihnatter which he May see fit to sect Uy) 
wr plead by way of answer or defense in said action.” : 

L. ALDRICH, 
Attorney for Plaintiff. 
MICH. MULLANY. 
ATO) ey for Dele ndants. 


That at the time said stipulation was entered into a demurrer by 
defendant, Martin Durand, was pending to said amended ‘ss age 
and undetermined, and at plaintiffs request the said stipulation was 
entered nto in order LO have the Issue of fact JOTNE “ in at le Case, SO 

as-to have the cause placed on the trial calender, and defend- 
ant Durand did thereby waive his right to have its s i” dle- 

murrer passed upon, and have the benefit of a triat of the 
issue of law raised thereby, and also, if OVE ule dd. the benetit o 
usual time to answer; and on, to wit, said 9th October, A. D. 
said stipulation and an answer of general denial in accordance 
therewith were filed Wn sald CAUSE, ana said sald defendant Durand 
intends to avail himself of the ternis of said stipulati 
affirmative reli f by his amended abswer When tl 
comes for filing and serving the same in accordance with the terms 
of said s tipulation, and defendants are informed and belev threat 
sald action is still pending between the same parties and for the 
same cause as in this action. 

lor further answer defendants deny that on the 15th day of May, 
1876, or on any other d: ay, or at any other time, the slant was In 
the quiet Or }« aceable possession, Or Ws thy owner or entitled 


mn, und to seek 
le proper time 


LO the possession, or has at any time since been or now is the owne t 
Or entit led to the saciid ot the 1" ul CstaAte Or ‘os MISES deser) 

in the complaint, or any part thereof, and deny that plaintifl has 
any right, title, or interest in or to said land or pr mises, 


Defendants deny that on, to wit, the dav or in the vear aforesaid, 


or on any day or at any time, or whilst 1) aan tit Wils “ the posses- 
“ION, or the owner, or entitled to the possess] ion of the land or prem- 
1Ises aforesaid, the defendants, or either of them, wronetully or un- 
lawfully, or without any right or title to tue said premises, entered 
Into or "pon the same or ousted the plaintiff therefrom ; and they 
deny that they, or either of them, have ever since wronefally or un- 
lawfully withheld, or still or now wrongfully withhold, the said land 
or premises, 0 r the posse SSION the reot. from the pievdntill, tO the dam- 
age of two tas isand dollars, or in any sum of money or value what- 
ever. 

lor further answer, and by way of cross-complaint, defendants 

aver: 


L 
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MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. 2) 


10 That on, to wit, April 10th, A. D. 1839, the Mexican vovern- 
ment granted to Jose Noriega and a r Livermore a certain 
tract of land, known by the name of Las Pocitas; and said erant con- 
tained all that land within the apse hawen tries, viz: Bounded 
on the north by the Lomas de las Cuevas, on the east by theSierra de 
Buenos Ayres, on the south by t thodis iding line of the establishment 
of San Jose, and on the west by the rancho of Don Jose Dolores 
Pacheco, containing In all two square leagues, provided that quantity 
be contained within the said boundarie s,andif less than that qui intity 
he found to be contained therein, then that less quantity and all of 
the seid desc ribed t ract of land, That the Departmental Assembly 
the Mexican nation confirmed said grant to said Noriega and 
Livermore on, to wit, May 22d, A. D. 1840. 7 
That on, to wit, the 27th a: av of February, A. D. 1852, said Noriega 
id Livermore petitioned the board of land commmissione rs, appointed 
anes the }? PYOVISIONS of an aet ot C ONngress, <l}) proved M: rel ad, LSol, 
titled “An act to ascertain and settle the private land claims in 
the State of California,” to have said erant confirmed; and that on 
or about the J4th day of Mebruary, A. D. 1854, the said board of 
land commissioners confirmed the same to said Noriega and Liver- 
more, their heirs and assigns, and that the decree of confirmation so 
made by the sald board of land commissioners deseribe d the boun- 
daries to be: “On the north by the Lomas de las Cuevas, on the east 
by the sir de Buenos Avres, on the south | AY the dividing line of 
the estab] lishment ot San Jose, ana ()]) the west by the rancho of 
Don José Pacheco,” provided that within the same no greater quantity 
than two square leagues were found to be contained, and if a less 


quantity was found therein, then that less quantity was confirmed, 


and the whole Ol f said dese ribed tract of f land. 
That the United States district court for the northern dis- 
1] trict of California, on appeal to it from said decree of the 
board of land commissioners, on, to wit, February 18th, A. 
1). 1859), a ly confirmed sad orant LO the same extent, by the Salle 
description, and under the same conditions as the said board of land 
commissioners had done; and the Supreme Court of the United 
States, lt the Decembe T Cerin, A. 1). LS6O, aflirmed the snd deeree, 
and every part thereof, of the said United States district court con- 
firming said grant. 

That in Mareh, A. D. 1S69, and not before that time, the United 
States survevor ecneral for California caused the said Mexican grant 
to be surveyed and designated in accordance with claims thereof, and 
vithin the boundaries set forth in said decrees of confirmation, the 
amount so seoTres ate “| consisting Ol f about LWoO square leagues. That 


— 


said survey was ap proved by said survevor general on or about May 
llth, A. D. 1S70, and the same was approved by the Commissioner 
of the United States General Land Oflie e.on or about Mareh Ist, A. 
ID. IST1, and the said survey was finally approved by the Secretary 
of the Interior on, to wit, June 6th, A. D. 1871, and on which latter 
date, sna hot aye fore, the SUPP lus OY sobre ANO of the lan d emibr: iced 
Within the boundaries and deseription contained in said grant and 
decrees became freed and discharged from the claims of said Mex1- 
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5 MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. -4 
+ 
In the complaint as such pre-emption settlers, and that thev have 
judement for their costs, and such other and further relief as to this 
honorable court may seem meet and proper in the matter. | 
MICH. MULLANY, 
Atforney for’ Defendants. 
Le STATE OF CALIFORNIA, |. 
County Ot Alaine “tL. j aii 
Martin Durand and Anthony Thompson, being each duly sworn, - 
each for himself de pos es and SsaVvs that he is one of the defendants 
named in the fore FOINS answer and In the above-entitled act tion, and 
that he has heard the foregoing answer read, and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters which are therein stated on information or belief, and 
as to those matters he believes it to be true. 
his 
MARTIN x DURAND, 
mark, 
ANTHONY TITOMPSON., 
Subseribed and sworn to before me this 19th day of April, A. D 
1S73. 
[| NOTARIAL SEAL. | M. P. H. LOVE, 
Notary Publie and Witness lo Mart: of Martin Durand. 
_Cindorse d:) Service of a copy of the within answer admitted this ae 
2d April, A. D.US7S. L. Aldrich, plaintiff’sattorney.  Iiled April 
291, is. iC. Wittenmyer, clerk. By M. TH. Bailhache, deputy 
clerk. | 
Order Transferring Cause 10 Twenty-third District Court. 
July Term, A. D. 1875. 
(Title of court and cause.) 
Trurspay, July 18. 
Present: Hon. Samuel H. Dwinelle, district judge. 
Pursuant to stipulation of counsel this day filed, it is or- t 


16 dered thi: cil this Cause be transte rred to | he distriet court of the 

twenty-third judicial district of the State of California in and 

for the eity and county of San Francisco for trial and al! subse- 

quent proceedings. ee 

[ hereby certify that the foregoing is a true and correct copy of an 
order entered on the minutes of said court on the date aforesaid. 

Attest my hand and the seal of said court this 18th day of July, 

A. D. 1878S. 

[ SEAL. | L. C. WITTENMYER, Clerk. 


(endorsed:) Filed August 17,1878. Thos. H. Reynolds, clerk, b 
Colin M. Boyd, deputy clerk. 
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Order Assigning CLUSE to Wilson. Judge. 
(Title of court and cause.) 

It is ordered that the above-entitled cause (pending in the district 
court of the twenty-third judicial district of the State of Califormia 
in and for the CILY and county of San Francisco on the 3lst day of 
December, 1879) be, and the same is hereby, assigned to Wilson, 


judge, department No. 5, of this court. 


WM. P. DAINGERFIELD. 
Pre siding Judge 


(indorsed:) Fided January 25d, 1880. Win. A. Stuart, clerk. 


Findings of Facet. 
(Title of court and cause.) 


This cause came on regularly for trial on the 5th day of April, 

A. D. 1880, by the court without a jury, a jury having been 

17 waived by the parties, Messrs. L. Aldrich and John-J. Wil- 

Hams appearing for plaintiff, and Mich. Mullany for defend- 

ants, and from the evidence adduced on the trial the court finds the 
followine facts, viz: 


i. 


That all of the land deseribed in the plaimmtif’s complaint, to wit, 
the east half (2) of section thirteen (15), township two (2) south, 
range one (1) east, of Mount Diablo base and meridian, IS a8 ricult- 
ural land, and Was located ly the locating agvent of the State of | ali- 
fornia on the 17th day of October, 1862, at the request and in the 
name of plaimtiff, in eu of the east half (2) of section sixteen (16), 
township 22 south, range 6 east, of Mount Diablo base and meridian. 


I]. 


That the last-named township has never been surveyed by author- 
ity of the United States, and no plat or survey thereof has been filed 
Wn any land othee thereof. 


ITT. 


That the said east half of said section 16 is within the boundaries 
of a Mexican grant known as San Miguelito, contirmed to one Gon- 
zales, the final survey of which was made and approved in 1859, and 
has since been patented. 

rv. 

That on the 2d day of March, 1865, the State of California issued 

a certificate of purchase to plaintiff for the land in controversy 


Vv. 
That said land was listed by the United States Government to the 
State of California on the 8th day of September, 1870, and a patent 


therefor issued by said State to plaintiffon February 3d, 1871. 
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range 1 east, Mount Diablo meridian, « 
troversy. was filed in the United States land 
on the 10th day of June, 1865 
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1857, entitled “An act to ascertain and settle thr private lame Claims 
n the State of California,” to ae said grant confirmed id tha 
nor about the 14th day of February, A. D. 1854, the said board ot 
land secant ie did confirm thi ume to said Nori Ya ana 
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confirmation, so made by the said board of land commission 
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as Cuevas, on the Casi by the Sierra de I} lenos Avres, on the se eae 
vy the dividing line of the ie te eae of San Jose, and on the 
west by the Pah ho ‘e) Don. Jose Dolores Pacheco COMIN all 
two square !cagues, a little more o1 oe provided that quantity b 
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X 
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1859, inky contirm said grant to said Noricga and Livermore to th: 
same xtent, and tor the Sane quantity of land, and by the same 


and nder the Sate conditions as the snid boar 
commissioners had done 
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or abandon his residence on his own land to reside on or pre-empt 
said quarter section of land; and he does not own, and never has 
owned, three hundred and twenty acres of land, or any land what- 
ever, in any State or Territory of ‘the United States, and no contract, 
express or 1m }) lied, does now or ever did exist that the title which 
- sald Anthony pric on, should ac quire to said quarter section 


~Jand, by virtue of his said settlement thereon, or under the pre- 
eal laws of es United States, should enure in whole or in part 
to the be ae fit of any other pers: yl): that (1) the — ar LV of Mi Ay, IS76. 


said Anthony Thompson made appl lication to file his declaration of 


intention to pre-e ripe the said quarter section of land to the of hcers, 
and in the office of the United States land office - the district im 
which said quarter section of land Is loea ted. V1z.. 1n San Francesco, 
California, and at the same time tendered the 7 fees for filing 
and ; necepting the said declaration, but which application and fees 
were refused by the register and receiver of said land office; that he 
has ever since been ready and willing to file sald) declaration, and 
to do all necessary and lawful acts on his part towards pre-empting 
said quarter section of land whenever permitted to do so. 
AV. 

That at the time said Thompson entered upon sald land the said 
plaintiff was in possession thereof, = a few days thereafter notified 
said Thompson that he claimed to be = owner thereof under and 
by virtue of a patent from the State of California, which said patent 
was then exhibited to said Thompson 

XVI. 

22 That on the 16th day of May, IS76, the defendant, Martin 

Durand, entered into the possession of the northeast quarter 
(4) of section thirteen, in township two (2) south, range one (1) east, 
Mount Diablo base and meridian, being the north half of the land 
described in the gee and containing one hundred and sixty 
(160) acres only, with the intention of pre-empting the same under 
the laws of the United eaten: and at the time said Martin Durand 
entered into the actual Possession of said quarter section of land he 
Was over twenty-one (21) vears of age, Was a married man with a 
family, and a citizen of the United States, and immediately after he 
made some improvements thereon, including a small dwelling house, 
and planted out some trees, and has ever since resided thereon and 
cultivated a portion of the same; that Martin Durand has never 
pre-empted any other land within the United States, or any of the 
Territories thereof, and he did not quit or abandon his residence on 
his own land to reside On or pre-empe said quarter section of laniad. 
and he does not own and never has owned three hundred and twenty 
acres of land, or any land whatever, in any State or Territory of the 
United States, and ho contract, CXPTess oT Implied, does HOW OP ever 
did exist that the title which he. said Martin Durand. should ae- 
quire to said quarter section of land by virtue of his said settlement 
thereon, or under the pre-emption laws of the United States, should 
enure In whole or in part to the benefit of any other person. 
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XVIT. 

That within thirty (50) days after his settlement and entry upon 
said quarter section of land said Martin Durand made application 
to file his declaration of intention to pre-empt the said quarter see- 
tion of land to the officers and in the office of the United States land 
office for the district in whieh said quartersection of land is located, 
viz. in San Francisco, California, and at the same time tendered the 

legal fees for filing and accepting the said declaration, but 
23 which application and fees were refused by the registrar and 

receiver of said land office, and said Martin Durand has ever 
since been ready anid willing to file said deelaration and to do all 
necessary and lawful acts on his part toward pre-empting said quarter 
section of land whenever permitted to do so. | 


AVITI. 


That each of said detendants, Anthony Thompson and Martin Du- 
rand, has maintained actual and exclusive possession of his said re- 
spective quarter section of the half section of land described in the 
complaint since the 16th day of May, A. D. 1876. 

AIX. 

That on the 5th day of May, Ls54, W. J. Lewis, deputy surveyor, 
under Instructions from the surveyor general of the United States 
for the State of California, made a survey which purported to show 
the exterior boundaries of the Rancho Las Pocitas, the field notes of 
which said survey were finally approved by the said survevor veln- 
eral on the 7th day of May, 1854. 

That on the 5d day of May, 1875, Willis Drummond, then Com- 
missioner of the General Land Othee, decided, as a matter of fact, 
that tlie said Lewis survey correctly showed the exterior boundaries 
of the said Las Poecitas rancho, which said deeision was. on the 
25th day of November, 1873, approved and affirmed by C. Delano, 
then Secretary ot the fnterior. 

That on June 26th, 1879, Carl Schurz, Seerctaryv of the Interior, 
attirmed the decision of the Commissioner of the General Land 
Office, dated the 9th day of March, 1878, in which it was decided, as 
a matter of fact, that the said Lewis survey correctly delineated and 
showed the exterior boundaries of the said Rancho Las Poettas. 

That the lands in controversy are wholly without the bounds and 
limits of the said Lewis survey. 


24 XX. 


That the land in controversy was not at the time of the entry of 
the defendants thereon, and never had been, fully enclosed or feneed. 


Amd. 
That each ot sald defendants, Anthony Thompson and Martin 


Durand, has maintained actual and exclusive possession of his said 
respective quarter section of the half section of land deseribed in 
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Durand that he claimed to be the owner thereof under and by 
virtue of a patent from the State of California, and at the same 
time exhibited said patent to said Durand, and as conelusions of 
law from the foregoing faets the court finds: 


ba) = 


That QT) the Oth day ot June, IS71. the survey of the tract of land 
eranted to Jose Norlega ana Rob't Livermore (1) the LOtl: Livy ot 
April, 1859, by the Mexican government, as above mentioned, be- 
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re T6th day oft May. A. 1) S76, (1) the said 
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laaidas for the value of the use 
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came final, and at this date the surplus or sobrante of the land eon- 
tained within the boundaries and description of said grant and de- 
crees confirming the same became final and discharged from all 


claims of said Mexican Crant and of said grantees theremn named. 
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Dated May %I7th. TSSO 
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IK. WILSON, Judy 


(Kndorsed:) Filed June l4th; 1580.) Wim. A. Stuart, clerk, by 
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bhis cause came on. Pe eularly for trial, Messrs. L. Ald 
John J. Williams appearing as counsel for plaintiff, and Mich. Mul- 
lany, Esq , for the defendants. A trial by jury having been ex- 


pressly Wiulved hy thie counsel for the respeetive parties. the cause 
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Introduced. Phe evidence being closed, the cause was submitted to 


ry consideration and decision, and, after due deli 
thereon, the court delivers its finding and decision in writing, Which 
is filed, and orders that judgement be entered In accordanee there- 
with. 

Wherefore, by reason of the law and the finding aforesaid, it 1s 
ordered, adjudged, and decreed that S. B. Martin, plamtitf, have and 
recover from Martin Durand and Anthony Thompson, defendants, 
the possession of the lands and premises deseribed in the complaint 
and herein described as follows, to wit: that picce or parcel of land 


the eourt te 
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situated in the county of Contra Costa, State of California, desig- 
nated and described by and according to the official survey, map, 
and plat of the same duly made by and under the authority of the 
United States of America as the northeast quarter and the south- 


range one (1) east, Mount Diablo base and meridian, containing 
three hundred and twenty acres. And it is further ordered, ad- 
judged, and decreed that 5. B. Martin, plaintiff, have and recover 
from Martin Durand and Anthony Thompson, defendants, the sum 
of four hundred and fifty-four Peg (454.83) dollars damages for the 
value of the use and occupation of said land and premises, with in- 
terest thereon at the rate of seven per cent. per annum from the date 
hereof till paid, together with said plaintiffs costs and disbursements 
incurred ‘herein, amounting to the sum of $95.41. 


Judgment recorded June 14th, 1880, B. 1, p. 159, D’pt 3 
(Title of court and cause.) 


I, William A. Stuart, county clerk of the city and county of San 
Francisco, State of California,and ev officio clerk of the supe- 
28 rior court, do hereby certify the foregoing to bea true COpy 
of the Judgment entered in the above-entitled cause, and re- 
corded in Judgment Book No. 1 of said court, at page 159, depart- 
ment No. 6. And [ further certify that the foregoing papers hereto 
annexed constitute the judgment roll in said cause. 
Witness my hand and the seal of said superior court this 14th 
day of June, A. D. 18580. 
[SEAL. | WM. A. STUART, Clerk, 
By hk. HW. FITZGERALD, Deputy Clerk. 


(Endorsed :) Judgment roll. Filed June 14th, 1880. William 
A. Stuart, clerk, by R. H. Fitzgerald, deputy clerk. Reeorded in 
Judgment book, p. 159. 


Stipulation Holding Cross- ( omplaint Denied. 
(Title of court and cause.) 


It is stipulated by the defendants herein that all the allegations 
in the cross-complaint of defendants not admitted by the written 
stipulation between plaintiff and defendants on file herein, or ad- 
mitted orally in open court by plaintiff, shall be considered as being 
denied by him, and an answer to the cross-complaint is hereby 
waived, 

Dated April 26th, 1880. 

MICH. MULLANY, 
Att'y for Defendants Durand and Thompson. 


(Endorsed :) Filed 27th April, 1880. William A. Stuart, clerk, by 
Chester H. Lille, deputy clerk. 


east quarter of section thirteen (13), in township two (2) south, of 


MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. 17 
29 (Title of court and eause.) 


Michael Mullany, Esq., attorney for defendants. 


lav rendered 


the plaintiff 


| Sin: You will please take notice that the court this 
its decision herein, and ordered judgement in favor of 
and against the defendants. 
May 27th, 1880. 


‘ 
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L. ALDRICH. 
o Att'y for Plaintiff. 
( endorse eal Sse v1ee cl COPY adinitted this 27th day ot May. A. 


ol 
D. 1880.) Mich. Mullany, att’y for defendants. 
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IS MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. 
Said motion will be made upona bill of exceptions, to be hereafte: 
prepared and filed according to law. 
Dated this 17th day of June, A. D. 1SS0. 
MICH. MULLANY. 
Attorney for LD fendants 


eee) ‘) Service of a COpy of the within notice admitted this 
l7th day of June, 1880. L. Aldrich, attorney for plaintiff. = Filed 
June 17th 1880. Wm. A. Stuart, clerk, | vy Jno. If. Farran, deputy 
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(On April oth, 1SS0, this cause came on tor trial, and defendant 
ANTHONY THOMPSON, Was sworn and testified thus 
Mr. Mutiranxy: Q. When did you settle on the southeast quart 
O] section is. township two south. range one east. Mount Diablo 
Meridian ? 
A. In May, 1876. 
Q. Do you remember the time you si ttle don it’? 
A. The 15th, I think. 
Had you then declared your intention to become a citizen ot 
the United States ”? 
A. Yes, sir. 
. Have you got that declaration of intention ” 
A. Yes, sir; here it is. 
Did you make this declaration of intention before you settled 
on the land ? 


A. Yes, sir 


The declaration of intention to become a 
dence, and bore date and attestation May 2. sth. 


s™ 


). You say you made this before you went on the land’ 

Yes, sir. 

age you did not settle on the land until the date of this? 
No 


— 


A. 
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Mr. Mutiany: [ ask leave to amend the cross-complaint by mak- 
ng. a 2 out of 1—. e., changing loth to 25th—where used in desig- 
nating the day in May, 1876, when this defendant settled on the 
ql von section of land’ claimed by him. 
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This amendment was allowed and made 


Q. What did you do after settlement ? 
A. I went to the United States land office to file on the land— 
to pre-empt It. 
(). How jong was that after you went on it ? 


A. A few days. 
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Do you know when thev 
A. Well, some time in May, 1] 
l think. 
@. Did you have any 
entry ? 


A. I had— 


over there and exhibit the patent 


L. R. MARTIN was sworn on ! 
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to them. 
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time, then. 


A. During the summer of 1576 
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). W hile you were there? 
A. Yes 
State ane they. were. 
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at the time of that 
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Pay 


’ } + me & ] ] 
- and Lestliied thus 


. i | 4 
do vou recollect the 


uel B. 


: 
Ne parties, came ovel 


to my house, and went from there to Livermore. 

(). Look at this, and see whet ! er you can refresh your memory 
Pron) it or not how} 1: » bill. ; 

A. Yes, sir 

(). Niue state 

A. I hauled this lumber. 

() You hauled it? 

A. [had it hauled with my team. I did not haul it, of course 

(J. rv what date did you purchase 1t ? 

It must have been April. 

(). [s not the date there? 

\. No; this is the date of the delivery. It was purchased, and 
ben they had to send to San Francisco, and send it up, you know, 
n the car, and the first load that was hauled out was fence boards, 
nd they were hauled on the 22d of May, 1876 


IURAND Was called 
Vir. Murtanxy: Q. When did 
land in question ? 


What time in LS76 
A. The 16th of May. 
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Mexicen grants of said grantees, viz: Noriega and Livermore, their 
heirs and assions. 
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by the Secretary of the Interior on June 26, 1S79, in the case of the 
State of California vs. The Central Pacifie Railroad Company. 


et — eousq 
one -, 
> - ~ 
if 
al ‘ _ 
oo 
~ of . 
} 
— -« -~ a 
» - 
4 
-—— 
~ ~~ 
. < — 
-~ 
P ~ 7 
— 
—_ ~ _— 
- oe _ +e 
— 
nat ween - 
_ ——— 
_ - = 
j r 
~~. 


= ~- 
ee - 
~ - 
~ os 
— on 
~-< 
~~ 
a 


don oe 
; 
- 

f 


f 
; ~ 
~ — 
= 
f — — 
4 
J 
; 
, 
- 
a 
a ~ 
7 
‘ 
> mat 
wee 
= | 
- ae > 
- . 
— 
nn 
- “ f 
j oe ow d 
wan 


2 wee 

. j —_ 

~——4 

« 
— 
co 
mee 
a 
’ ~ 
f ee 
A 
| 
' 
. atin 
~ o 9 
-- —_ 
ote ~ rene. 
~<4 . ~~ 
te 
’ + 


er 
. 
— 


-- 
e 
- 
. 
- 
— 
os 


? 


20 MARTIN DURAND ET AL. VS. SAMUEL B. MARTIN. 
j “ ] ' . on™ . > ° ° 4: °. 5 . pany % ; 
(endorsed :) Service of a similar notice admitted this 17th day « 
June, 1880. L. Aldrich, attorney for plaintiff. Filed June 17th, 
IssV. Wm. A. Stuart, clerk, by H. P. Tricon, dep. clerk 


me —s ae eee 
Stiputation and Certificate. 


(Title of court and Cause. } 


ig ae ee Oe ‘se ] } a 
it Is hereby stipuidatend and ecrtined that the foregone Is a iil: 
ar 7 i — oer See f 4] 
rue, an rrect transeript o1 the Judgment roli, certihneate of thre 
ark a } i care] 11] lory 1¢> i “oy ] stinul: tig l ) ledy cy (i~s 
i matt TARA tL) cLitl MIP melhlt rout. & pura RGSy rPOlaLInNYe { , 
complaint denied, notice oF Gecision and order tor Judgment, Notice 
“al (9) _ 1] ; — ee P 
motion fora new trial (2), settled bill of eCXCeptlons OH Motion fol 
“ ] . . | , . i : . , 
rnew trik OTrGaer LTETIISINio areal trial Seare NOotTwe fay appeal ] (} 
ci Ai ' +> Lea 1 i , i i i [t.. il +) ACE Re CALENG il us A aly?) cia il 
ee 
us id that the same shall constitute Lib transcript OlL appeal 
yo = 
1 4] 
1) Ceuu ana that sSublcient uhaertakine’s oF appea have been 


L. ALDRICH, 
Attorney lor Plaintiti and Liespond iit 
MICH. MULLANY, 


Alfforive im FT 1) fendants ane Appellants 


7 } i ’ ? ¥ 
| | Naorsea : | Pervi1e accepted DV COP this i day of July 
a] rey } Wee ] ~ . ° f ‘ wee a 7 : : 
LOooy, Ls. Atdrich, attorney [ol plamntifl & respondent [n- 
stru. filed July 27th, 1SSQ. Ifrrank W. Gross, clerk 
tf Submission of Cars 
- - ‘, , , , \ ; / , \ ‘ 3 . Pe : . Q + - + 
ln the Supreme Court of the State of California. Department One 
70. 
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i t : } , 7 ' y . ] 2s 1 ee “ } 
spondent ZO days to reply, and eause to be then submitted 
wv x Q4 a } : ? ee Ps: »- i. } ae ’ 
Nov’r 24.—Filed respondent’s brief and submitted, 
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1D Judgment. 
In the Supreme Court of the State of California. Department One 


SamMuUEL B. Marrry, Respondent, ) 
Ss. > No. 7309. 
Martin Duranp et al., Appellants. J 
On appeal from the superior court in and for the city and county ot 


San Irancisco. 


JANUARY 16th, 1885. 
And now, at this day, this cause being called, and havine been 
heretofore submitted and taken under advisement. and all and sin- 
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gular the law and premises having been fully considered, the opinion 
ot the court herein is delivered bv Ross. J 

We concur | 
Mck Ek, J 


McKINSTRY, J 
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y : . s } } } 1 ; 17 
Whereupon It Is adjudged and decreed by the court 


° ¥ 7 . . i ] 
judgment and order of the superior court in and. for the city and 
; ’ ‘ , dae > “ee 4 } L re } } 
county Of San lraneiseo Ih) the avuove-entitied caus: De, incl thy 
: - 
Saine are hereby. affirmed witli cost: 
4h Opinion. \ hiled January Lt, ISS5. 
: 7 ‘ . ’ cn ° 4 | 2 | 
In the Supreme ¢ ourt of the State of Calitornis Wepartment One 
\[ ARTIN 
iis \ NO , (90 
DURAND. } 
Y + | p ’ ‘ , . ] ‘ %) ' } ® 4 ‘ 
| pon Lhe question olf titie the Mmaquirv to ve made Is Wasa state 


i j 
| ‘ 
selection made in heu of a sixteenth or thirty-sixth section, and 
} ° | y 7 : ’ 
whieh had been ce 


i? ? } ‘ } 
riliied over to the State Prior to Lhe passage ot the 

, ‘ r $¢ . ae — . ae > . 4 

act of Congress of Mareh Ll, iS¢¢. commonly known as the Booth aet. 


confirmed by that act, when 1) 
was made was, at the time of the selection, inelu 
+ , , *«) ¢ } ] 2s . + - aaa — 4 
SUPVeYV OT a \lexican OVAL, Md Wren Lhe iahiak selected Was At LIC 
‘ 7 : : ! ? 


. } } 8 es. } -. 
same tline included Within the Claimed itinnits of a \lexienn ral 
} } a Ties } ‘ \ ’ | , | 
although nha y CEXCl1U Led ti ‘| iPOUunN \\ «i s \\ } " i tom 
| ’ — — 
the second section of the aet of Mareh 1. 1S7j 
a ) ; 4) i] ? yy oo 4 
\s Ss Well KNOW), tf) “1x teenth) iJiCL TIRITEV-SIXU { sO Payicd 
: ae | + { ' ly} 1) —# la , “¥ +t ’o crporsyt ct tr) t},, wa t «> ty \y 7% 
Lhh Cal l LOW] SLID) il] CiliOPVATA Were OPAalhved Lt) Lit +} ct ‘ it} “Cl LrhLU] 
’ i 
ae , Pass = {* , | ¢ 1 pf £) vim & 4 
purposes by the act of Coneress of Mareh 2, 1855 lO U.S. Stats 
i ; ‘ P 
24-1.) By the seventh seetion ol! threat aet indemnity was provided 
lor such Sections, OF Parts Hereol, as migiit rT Os SED Iy\ 
’ ' ‘ E > } » ? 4} - ¥ i" , ae | ' 
reason Of Settiemenft al thie Phe ir SUrVeV, OF Ut Liis 1 CSel l } 
7 . 7S . . , 4 : a I ‘ | ’ 22 x760 4 ' +» I 
IO] PUDLIC uses, OF OF DeINLD taken DOV DPVrivate CialmMs uN} Nice 
. , " - . 
showed that many Of the Sections mnited Vy tt So V 


; aap eos 
situated within the claimed I 

: ' , 
Mexiean YOVerhbment I: row) the nature and numpver o mose Grants 
and of the proceedings required lor thelr adjudication ana thr final 


+ ‘ +4 4 t : ol ion " Ps Bi . ¢t + | + ] ‘ , + 
determination of then boundaries proceedalhes LO that end, 1h mos! 
» | riy I 1. —" .** } "| hice 
Cases, Were SIOW. | he state proceeded CO MaKe MaAaANV IndemMNIby 
] : . 
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ae ie 


ections before it was definitely known whether the lands in lieu of 
which the selections were made had in. faet been lost to the State 
These selections Were Invalid, some for One rewsoh. SOME for: hover. 
Nevertheless, through mistake or Inadvertence, they Were certified 
to the State by the Land Department of the General Government. 
Of course, disputes in regard to the title to such lands were natural 
and frequent. To solve the diticulty Congress interposed and passed 
the aet of March 1, 1877. It is entitled “An act relating to Indetm- 
nity school selections in the State of California.’ and eontirms bv 
its first section, to the State, the title to the lands certified to it, known 
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lawful money of the United States of America, to be paid to the said 
Samuel b. Martin, his executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves, each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals — dated this twenty-first day of February, 
1883. | 

Whereas the above-named Martin Durand and Anthony Thomp- 


son have prosecuted a writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in the 
7} action entitled Samuel B. Martin against Martin Durand and 
Anthony Thompson (No. 7309) by the supreme court of the 


State of Calitormia : 
Now, therefore, the condition of this obligation is sueh that if said 
Martin Durand and Anthony Thompson shall prosecute their said 


? 


writ of error to effect, and answer all costsand damages if they shall 
fad! to make vood their plea, then this obligation shal] be void 
otherwise to remein in full foree and virtue. 
M. MULQUEENEY, 
W. J. FALLON 
Sealed and delivered in presence of— 


MICH. MULLANY. 
UNITED STATES OF AMERICA. 


STATE OF CALIFORNIA, ee 
City and County of San Francisco, } " 


M. Mulqueeney and Wiltiam J. Fallon being duly sworn, each for 
himself deposes and says that he is a resident and freeholder in the 


Stateof California.andis worth thesumof tive thousand (5.000) dollars, 


lawful money of the United States of America, over and above all 
his Just debts and Habilities, and exclusive of property exempt from 
execution. 
M. MULQUEENEY, 
W. J. FALLON. 


48 Subseribed and sworn to before me this 21st day of Feb- 
ruary, 1555. 


| Rk. F. MORRISON, 
Chief Justice of California. 


I hereby approve of the form of the foregoing bond and of the 
sufficiency of the sureties thereon, this 24th day of ‘February, 1883. 
R. bk. MORRISON, 


Chief Justice of thre Supre hile Court of thie State of California. 


Kndorsed: Filed Feb’y 24th, 1888. J. W. MeCarthy, clerk, by 
(’. [larlan, deputy. | 
LS3 No. 730% Supreme Court of the United States. Martin 
Durand and Anthony Thompson, plaintiffs in error, vs. Sam- 
vel B. Martin, defendant inerror. Security. Bond on writ of error. 
Kiled Ireb’y 24, °55. J. W. MeCarthy, clerk, by ©. Harlan, deputy. 
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49 Writ of Error. 


Unitrep STATES OF AMERICA, 88 


The President of the Unite od States of America to the justices of the 


supreme court of the State of California, Greeting : 


Because in the record and proceedings and also in the rendition of 
he judgement of a plea which is in the said supreme court before 
vou, between Martin Durand and Anthony Thompson, plaintiffs in 
rror, and Samuel B. Martin, defendant in error, a manifest error 


} 


hath happ ened, to the vreat damage of the sar Ly Jaintiffs in error, as 


re and 1+ hal » tee 4 { TAP 7 

by then —— i appears, and lt being’ iit tliat the error, if ani 
7 } 7 , : seit, ch foal} } : #7 
Lhnere bath bee .shoul L be du ly corrected, and full and Speedv JUus- 
—_ a Se re 

tice done to the parties aforesaid in this behalf, vou are‘hereby com- 


} } ot s0% 11+ iB 241 ee 4 + > + . 
mawaed, I judement De therein Olven, that the Nn, Uhder Vou! seal, 
distinctly ana Opeliyv, Vou send the record and proceedings aforesaid, 


° } Y 2 . } ‘ r 4 ,* 
with all ChiNes CONCEe hing the same, to Lie Supreme Court of the 
. . } ‘ p 4 a7 , me * 4 : aaa 4 j a 4 
lL nited States, togethe with this Writ, SO that you have the same at 


5 yg y ] 4] ae = i ‘ Tae ] «ey " 
the eityv of \\ ashington, in the Distri ‘t of Columbia, on the second 


( 
¥ “ee . y } , * ] oie : j 4 ee 
ViIonday of October next, in one une | nited States Suprenie © Our 


tO bi there and then hel |. that. ie record ana proc { dings cli foresaid 
1) fing | Mn pected the said United States Supreme Court mav cause 
further to be done therein to correet that error what of right and 
according to the law and eustom of the United States should be 
done. 
Witness the Hon. Morrison R. Waite, Chiet Justice of the Supreme 
: 


Court of the Lonited states, this 21st d: ay of Te ‘Druary, in the vear of 

OUTL Li rd one thousan | eloht hundred and Sy three, and of thi 

Independence of the U nited States the one hundred and seventh 
[The Seal of the Cirenit Court. Distriet of Cala. ] 


LS. B. SAWYER 


Clerk U.S. Cireuit Court. Dist. Cal 


The above Writ of error IS hereby allowed. 
R. FF. MORRISON, 


17° @ ° a . Peg ‘ 
€ Hie} Justice O} California. 


493 [Endorsed :] UnitedStatesSupreme Court. Martin Durand 
et a pitts In error, vs. Samuel b. per ebien det’tin error. Writ 
ot “sna Due service of a copy hereof admitted this 24th day of 


We bruary, A. D. 1888. L. Aldrich « DS D. Wheeler. attorneys for 
defendant in error. cero B. Martin, defendant in error. Filed 
Keb. 24. ’83. J. W. Me: rthy, clerk. by C.. Harlan. deputy. 
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UNITED STATES OF AMERICA, 8S 
To Samuel B. Martin? Greeting 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be held-at the me of Wash- 
ington, in the District of Columbia, on the second Monday of October, 
A. D. 1883, pursuant to a writ of error filed in the clerk’s office ot 
the supreme court of the State of California, wherein Martin Durand 
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and Anthony Thompson are plaintiffs in error, and you are defend- 
ant In error, to show cause,if any there be, why the judgement in the 
sald writ of error mentioned shoul 


} F | 4 } } ] 
L TOt VE COFFecteq, anda speedy 
i id 
. R . ’ 7 } 1 } - ‘ ‘ ; . i 
justice should not be done to thi parties Wn that behall 
_ — —— — : 
Witness the Honorable Robert I. Morrison, chief justiee of thie 
; * s 4 ye } ¢ . "Swe b- : : 2% ) 7 | 
supreme Court oO! the State of California. this Zist dav of February 
4 7 +> } ;* } ’ } ° } y } 
A. D. LOeo, ahd of the Pndepende nee of the Lnited State the one 
. ’ : 
hundred and seventh. 
i> i 1 | I> » | \ } \ 
nh. KK. MOW RIS Pim 
{ fiiel AUSTiCe ay (LOM Ori«MIG. 
& 
()) | | , ‘ j anhe) H } w4 ¢ -~ . i + 1 
) ; | hia yrs i i Dr Fe { i] : KL IbELECO 6 toed ( Ul VIsaartin 
' j } - > . - * } , ? 1 ' 
Durand f } ci j tin ccs 7S « cid Log I> Vie if) € hag ane: 
int in error. Citation. D milar to 4 
< 4 | i ie | \ < i a \ 3 4 \ j cl { eae \ aa a Lil bch it) 4 if 
4 i > ‘ } | ! | H iB 
Within (*] CLLIUVI! cilliila { l i te i ( ‘ \ pj revoru it'\ \ i) LSoo 
| } 1 
' } t ‘ 
Aldrich (Vv Ky i). \\ =A I i 1] \ ot) me y if hndaalt i: 6ST itd) i 
i? ‘ ¢ yy ] ; ’ +) } i 
i> Martin (ele] ere { 1} a | { i bite PeDruary Z-4 ‘ \\ 
' | ] ] : RS 
Vict arin \ Cl lis i) { i | | ‘ ; Lat 
4 4 
ol Lie / (Jitt itt ; LLProvs 
| Tf 1171)] 1} + | f t 
ee opal b UM pPECrli Wil () Lit . ii )] \ Lil OV) i 
t eee ) | _— >} re ee } > ; } : 
SAMUEL Lb. MARTIN, laintill and Responds an 


a 
fey. 


MARTIN DURAND and AnNtrHoNY ‘Trowpson. Defendants and Appel- si ii 
| 


Ben . 
RACAL ALL 
The app its, Martin Durand ai \) Phot Nn. assion 
bit cigs) Ud, bel TUL! Pah ii { i i) \ PilOLPSsOon re Peles | i 
» & 
: -4 cy ‘ ; 1 i 
, 7 , + we’ i + | . “a >>> a , 7 + } " i } Wate i > be wares ; + 
ci ne SMCCILIYN LIT LULLIOW TTI’ ¢ Pro! Li} Lid Mare Tae hit alia (LECCISITO]) CI 
i ‘ ; ) 
id ' ! 204177 t +] wie { Ty iet ' tj | $34] ] 
‘ ’ }? ve: " } , cyt mere . 1 «37 cyt 5 oo > Ye} , i , y? Piece od , we 
Sald Supretmne court of the State OF California instr apove-entitled 


Ist. The land in controversy being held and claimed as part of a 
Mexican grant from April, 1839, continually until June 6th, 1871 
it was not subject to be located by the officers of the land departmn nt 
of the State of California, nor to be listed to that State by the oflicers 

} } 


? 
a 
} 


of the Land Department of tl 


. ’ : j v4 ‘ . a 2 " > ] 
iC hited State ie While 1t Was SO held 
‘ } aleay wet ° ‘ } ] l, " } te o ‘ ‘ y > ] : 7 ‘ > . 4 y . 4 + {° > +}) 
and Claimed : and tie location Ol, BIG ISSUaAMCeE OL A DALCHL IOT, tiie 


land by the ofhieers of thie State lan depial Creme, and the list ine of 

the land to theState by the ofhieers of the United States Land Depart- 

ment prior to June 6th, 1871, were void, and respondent having 

acquired no claim or title to the land sinee June 6th, IS71, it was * 

error to adjudge or decide that he. 1 sponds At. is the OWlher OF Clhi- 

titled to the possession of the land in controversy. «/ 
?nd. The land in controversy became publie land of the 


rs | a 7 Q@ ’ . : ; x | } { 
O2 United States on the 6th day of June, 1871, and appellants 


ee ee ; occa! hme: .. £ Or G2 a 
settled } pon It as re-eniption SCLLIG@PS 1)) May. rod, and were 


o— 


} 7 


\ oe _ } ] . oe = : ! c C « ] . ° " } 
the first and only claimants thereo! aiter it became publie land. It 
Was error to adjudge Or Gecelas 


session thereof under the provisions of title NNXUI, chapter LV, of 
the Revised Statutes of the United States, providing for and secur- 
Ing possession and occupation of public lands to pre-emption settlers. 

ord. It was error to adjudge or decide that the act of Congress 
passed on March Ist, 1877, entitled “An act relating to indemnity 


ee 
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school selections in the State of California,” sometimes known as the 
* Booth act,” deprived the appellants of the rights and possession 
Which they had acquired under the provisions of tithe NA ATI, chap- 
ter IV, of the Revised Statutes of the United States, providing for 
pre-emption settlements: and it was error to adjudge or deeide that 
ihe sald act ot (oneress ot March Ist. LS7ié, constituted respondent 
the owner and entitled to the possession of the land so held and 
claimed as part of a Mexican grant, when the same was selected nd 
certified over to the State and held and claimed by appellants as 
pre-emption settlers cul the time and for lone before enid acl of Con- 
gress Was passed, 

4th. It was error toadjudge or hold that said act of Congress passed 
on March Ist, 1877, entitled “An act relating to indemnity school 
selections in the State of California,” sometimes known as the “ Booth 
act,” has application to the land in controversy, beeause when the 
land was selected and certified over to the State 1t was held and 

Claimed as part of a Mexican grant, and said act of Congress 
0) bas no application to lands in that condition when selected 

ana eertitied Over to thes ate, and does hot eonfirm such selec- 
Lions or apply to them at all. 

Wherefore the uppellants pray that the sald judgement of the 
Supreme Court of the State of California be reversed, and that speedy 
justice be done to the appellants. 

MICH. MULLANY, 
Attorney for cl ppe Hants. 
Iiled September 15th, 1555. 
J. W. McCARTHY, Clerk, 
by FRANK MYERS, Deputy. 


4 ( lerk’s (' rtitteate. 
ln the Supreme Court of the State of California. 


VMarrixn Dtranp ef al... Plaintiffs in Error. 
es, 
Sastre. B. Martix, Defendant in Error. 


[.J. W. MeCarthy, clerk of the supreme court of the State of Cah- 
fornia, do hereby certify that the foregoIng fiftv-three pages, numbered 
from one to fifty-three, both numbers melusive, contain a full, true. 
and correct transcript of the proceedings in the cause above entitled, 
and that the same together constitute the return to the annexed writ 
of error. | 

Witness my hand and the seal of the said supreme court this 15 
day of September, LSSo5. 

[Seal Supreme Court of California. ] 

J. W. McCARTHY, Clerk. 
J. S. WILLIAMS, 
Deputy Clerk. | 


Indorsed on cover: No. 585. California sup. court. Martin Du- 
rand and Anthony Thompson, plaintiffs in error, vs. Samuel B. Mar- 
tin. Tiled 10th October, 1885. 
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SUPREME COURT 


OF THE 


United States, 


aa MARTIN DURAND er at, 
| ao | Plaintiffs in error, 
v- No. 
HH SAMUEL B. MARTIN, 
’ | , Defendant in error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF THE CASE, 


Error to the Supreme Court of California. 

a4 This is an action brought by defendant in error 
| to recover from plaintiffs in error the possession 
| of 320 acres of land, being the i 3 of See. 13, 

4 ‘ T.28S., R. 1 E., M. D. M., in Contra Costa Co., 
, é Cal., with damages for withholding the same. 
}- (Ree. pp. 1-2.) 

! fi The historical condition of this land, as far as it 


is necessary to be stated; the claim of the defend- 


2 


ant in error to recover possession; and, the right 
of the plaintiffs in error to retain their possession 


thereof are as follows: 


a. 


The condition of the land in controversy from 
April, 1839, unti/ June 6, 1871, was as follows : 
April 10, 1859: The Mexican Government 
granted to one R. Livermore and another, a tract 
of country known by the name Las Pocitas, which 
“contained all that land within the following 
‘ boundaries, to wit: bounded on the north by 
‘the Lomas de las Cuevas; on the east by the 
‘“ Sierra de Buenos Ayres; on the south by the 
‘ dividing line of the establishment of San Jose; 
and on the west by the rancho of Don Jose 
‘* Dolores Pacheco; containing in all two square 
‘leagues, provided that quantity be contained 
‘“ within said boundaries; and if less than that 
‘ quantity be found to be contained therein, then 
‘that less quantity and all of said described tract 
of land.”’ 
May 22,1840: The Departmental Assembly 
of the Mexican Government confirmed this grant. 
February, 27, 1852: R. Livermore and his co- 
grantee petitioned the Board of Land Commis- 
sioners (appointed under the Act of Congress of 
March 8, 1851) to have their grant confirmed. 
February 15,1854: The Board of Land Com- 


missioners confirmed this grant to Livermore and 
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his co-grantee, and in the decree of confirmation 
deseribed the boundaries to be: ‘On the north 
‘“ by the Lomas de las Cuevas; on the east by the 
‘Sierra de Buenos Ayres; on the south by the 
‘‘ dividing line of the establishment of San Jose; 
“and on the west by the rancho of Don Jose 
‘ Dolores Pacheco; containing in all two square 
‘“ Jeagues, a little more or less, provided that 
“quantity be contained within the boundaries 
“named; and if less than that quantity be con- 
‘“ tained therein, then that less quantity is hereby 
confirmed.” 
An appeal was prosecuted from this decree to 
the U. 8S. District Court; and, on 

February 18,1859; The U. 8. District Court 
for the Northern District of California confirmed 
the decree of the Board of Land Commissioners, 
‘tothe same extent and for the same quantity 
‘of land, and by the same description, and under 
‘the same conditions as the said Board of Land 
‘ Commissioners had done.’ An appeal was pros- 
ecuted from this decree, and at 


December Term, 1860: The Supreme Court of 
the United States “ affirmed the said decree and 
“every part thereof of the United States District 
“ Court.” 

The jand in controversy in this action is located 
and embraced within the tract described in and 
confirmed by these decrees of the Land Commis- 
sioners, the United States District Court and the 


Supreme Court of the United States. (Wee. pp. 
10-11.) 

In 1865, one E. H. Dyer, a deputy U.S. sur- 
veyor, acting under the authority and instructions 
of the U.S. Surveyor-General for California, made 
a survey and map of suid Mexican grant, Las 
Pocitas, which were approved by the U. 8S. Sur- 
veyor-General for California in L506. 

The land in controversy is included within this 
survey and map (known as the Dyer survey) of 
the grant Las Pocitas. (fee. p. 20.) 

Subsequently (in 1868) the Commissioner of 
the General Land Office, and also the Secretary 
of the interior, rejected the map and survey of the 
said Mexican grant, Las Pocitas, so made by said 
KM. H. Dyer in 1865, and ordered a new survey to 
be made. (ec. p. 20); and. accordingly, in 

March 1869: ‘The U.S. Surveyor-General for 
California, being duly authorized and instructed 
so to do, caused the said Mexican grant so con- 
firmed, to be surveyed, segregated and designated 
in accordance with the claims thereof, and within 
the boundaries set forth in said decrees of con- 
firmation, the amount so segregated consisting of 
about two square leagues, a little more or less. 

May 11, 1870: The said survey and segrega- 
tion of the said grant was approved by said U.S. 
Surveyor-General for California; and, on 

March 1, 1871: The Commissioner of the 
General Land Office approved of the same; and, on 


~ 
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June 6, 1871: The Secretary of the Interior of 
the U. S. duly approved of the same; ‘and at 
“this date the surplus of the land contained 
“within the boundaries and description of said 
‘orant and decrees confirming the saine became 
‘discharged from all claims of said Mexican 
‘grant, and of said grantees therein named.” 

August 20, 1872: A patent was issued by the 
United States for the teal so surveyed an 1 desig- 
nated in Mareh, 1869, and finally approved on 
June 6. 1871. 

The land in controversy is not embraeed within 
said survey of said Mexican grant so finally eon 
firmed on June 6, 1S71, and patented on August 


20.1872. (Ree. pp. 10-11, 14-15.) 


ry 


f Lhe claim of defendant 12 error fo recover the pos- 
session of the land in controversy arises from the fol- 
lowing proceedings : 

October 17, 1862: Defendant in error procured 
the State Locating Agent ot California to locate 
the land in lieu of an equal amount of a school 
section (16) lost to the State by being within the 
limits of another Mexican grant. 

March 2, 1863: The State of California issued 
a certificate of purchase for the land in contrc- 
versy. (ftec. p. 9.) 

February 1, 1866: Defendant in error entered 


into a eontraet with the heirs of said R. Liver- 


¢ 


more, Which recited that they were the owners of 
said Mexican grant, Las Pocitas, and that defen- 
dant in error claimed to be the owner of 2.700 
acres under State school land warrants and pre- 
emption claims assigned to him, and including 
the land in controversy; and that said heirs of 
Livermore claimed that said lands so ctaimed by 
defendant in error would be included within the 
final survey of said Mexican grant; and it was 
then agreed that if such should be the case, that 
defendant in error should have the privilege of 
purchasing the lands so claimed by him from said 
heirs of Livermore at $1.25 per acre. (ec. p. 20.) 

September 8, 1870: The land in controversy 
was formally listed to the State of California by 
the Comninissioner of the General land Office; 
and, on 

february >, 
issued a patent to defendant in error for the land. 
( fvec. p. ).) 


ISil: The State of California 


Ce 

The right of plaintiffs ii error to retain their pos- 
cession of the land in controversy arises thus : 

On June 10, 1865: The plat of the U.S. 
survey of the township embracing the land was 
filed in the proper U. 8. Land Office, and has ever 
since been and is on file therein; and it is agri- 
cultural land and it has not been enclosed or 
fenced. ( Pee. pp. 10 and 13.) 


In May, 1876: The plaintiffs in error entered 


weer 
‘ 


upon the land under the pre-emption laws of the 
U. S., one on the north and the other on the 
south half of it, assumed the actual and exclusive 
possession of the same, erected their dwelling 
houses thereon as pre-emption settlers, claiming 
that the same was then and has ever since been 
public land They were then, and have ever 
since been qualified persons to pre-empt public 
land; and they have done all they could, and 
are ready to de whatever is lawfully required 
or necessary towards pre-empting and acquiring 
title for the same from the U. 8. Government, 
whenever permitted to do so. (fee. pp. 11-14.) 

Plaintiffs in error elaim that the land in con- 
troversy is, and has been since the 6th of June 
1871, publie land ef the United States subject to 
their own claim as pre-emption settlers, since May 
Ls76. 


i 


Defendant in error has no right or title to the land 
in controversy; his State patent is void; and he has, 
consequently, no right to the possession of the land. 

The land in controversy had been within the 
out boundaries, and held and claimed as a part, of 
the Mexican grant, Las Pocitas, from April LO, 
185¥, until June 6, 1871. Therefore, the location 
thereof by the State Locating Agent on Oct. 17, 
1862; the issuance for the State certificate of pur- 
ehase thereofon March 2, 1865; the listin 
by the Commissioner of the General Land Office 


a 
2 thereot 
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to the State of California on Sept. 8, 1870; and the 
issuance of a patent therefor by the emt to de- 
fendant in error on Feby. 3, 1871, were, one and 
all, vo‘d proceedings, and conferred upon him no 
claim or title to the land in controversy. While 
the land was held and claimed under the Mexican 
orant, the officers of the U.S. Land Department 
had no authority or jurisdiction to list it to the 
State, or dispose of it in any other way, in advance 
of the satisfaction of the elaim of the Mexican 
grant under which it was held. While it was so 
held or claimed, 1t was not public land, or any 
part of the public domain, within the meaning of 
these terms. Much less wad ’within the authority 
or jurisdiction of the officers of the State Land 
Departinent to dispose of land so held or claimed. 


 ———— a rey © , a7 
Van PReneqai VS. folton, G5 U. SS. Rep 36 
7 P . ‘ 7 4 

Leavenworth vs. ULS., 92 U.S. Rep. 735 

eg 7 Y . Y " P7 6 
Newhall vs. Sanger. 92 U. S. Rep. 733. 


10 U.S. Stat. at Large, p. ae Sec. 6, ete. 
Mahoney vs. Van Winkie, : 2] 
Reiley vs. Heish. 18 Cal. 198. 
Cor moval % vs. Culver, 16 Cal. 429. 


And many other cases which we deem it unneces- 
sary to cite. 

the listing of lands to a State by the U.S. 
land officers which are not of the character that 
ure pamgecien Lo be listed, “shall be perfectly null 


and void.’ 


10 U.S. Stat. at Large p. 346. 
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The land not having been listed, the State took 
nothing. and passed nothing by her patent to de- 
fendant in error. 


Chant vs. Reynolds, 49 Cal. 217. 
Churchill vs. Anderson, 93° Cal, 212. 


And defendant in error has obtained no title or 
right to the land since it was released from the 
claims of said Mexiean grant on June 6, 1871. 
He has, therefore no title thereto, and is not en- 
titled to the possession thereof; and the conclu- 
sions of law drawn from the facts by the trial 
Court, numbered Ill. and IV. are’ erroneous, 
( Fee. ). Ld.) 

There is still another ground on which this 
supposed State title fails. The land was not sar- 
veyed by the United States until June 10, 1865 
(ftec. p. 10.) The location of the land by the 
State Locating Agent on Oct. 17, 1862, and the 
issuance of the State certificate of purchase on 
March 3, 1863, took place before the land was sur- 
veyed, and were, therefore, void proceedings, even 
if it be assumed that the land was not held or 
claimed under the Mexican grant. 

Chant vs. Reynolds, 49 Cal. 214. 
Medley vs. Robertson, 55 Cal. 396. 
Finney vs. Berger, 50 Cal. 248. 


Aad the Act of Congress of July 25, 1866— 
“An Act to quiet Land Titles in California,” did 
not cure this selection, because the land selected 


10 


= ! 1 
was claimed and beld under and as a part of the 
Vexiean Grant. Las Poeitas. until June 6, 187 


i 


I]. 


froin the posiiion taken by defendant 


Judging 
in error before the State Court. and from the 
text of the opinion of that Court (/tcc. pp. 27-9), 
it is coneeded that all the proceedings which de- 
fendant in error took and caused to be taken to 
acquire title to the land in controversy up to and 
including the issuance of the State patent were 
void, and that he acquired no tithe to the land 
prior to March i, 1877; but the claim is, that he 
then neil is under the Act of Congress of 
that date, sometimes ealled the ‘f Booth Bill.” en- 
titled, ** An Act relating to indemnity. school 
selections in the State of California,” and pub- 
lished in 19 U.S. Stat. at: Large, p. 267. 

In this position, we submit that he is again 
mistaken. It will be observed that this Act was 
not passed until vearly ten months after the plain- 
tiffs in error settled upon the land in controversy, 
and that defendant in error bas never done any 
act or taken any proceeding with reference to any 
of the provisions of that Act. So, the question 
is: Did that Act. of itself, divest the plaintiffs in 
error of their pre-emption claims to the land, 
which were vested in them at the time of its pas- 


sage, it being then public land; and did the Act of 


itself confer title to the land upon the defendant 
in error. Wesubmit that it did not do either. 


ed SCN, 


es oo. 
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In view of the construction placed upon this 
Act by the State Court, and that the effeet of this 
construction tends to turn over great numbers of 
small and modest pre-emption and homestead 
claims of actual settlers to speculators and monopo- 
lists of the publie lands, CONLPUTY to the intent of 
the laws, the rules of the Land Departmeut and 
the spint of the country; and in view of the fur- 
ther faet that the deeision of the State Court. 
to which the writ of error herein is addressed, 
turned solely on the construction placed upon this 
Act, we beg toindulge in a somewhat close ex- 
wmination of the text and provisions of this Act. 
It is as follows: 

be it enacted by the Senate and House of Rep- 
‘ pesentatives of the United States of Aierica in Con- 
“ wress assemble’, that the title to the lands certified 
to the State of California, known as indemnity 
“ school seleetions, which lands were selected in 
‘leu of sixteenth and thirty-sixth sections, lying 
within Mexican grants, of which grants the final 
‘survey had not been made at the date of such 
‘ soleetions by said State, is hereby confirmed to 
said State in leu of the sixteenth and thirty- 
‘sixth sections, for whieh the selections were 
made. 

‘See. 2. That where indenmity school selee- 
“ tions have been made and certified to said State, 
‘and said selections shall fail, by reason of the land 
“in heu of which they were taken not being in- 
“cluded within such final survey of a Mexican 
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‘orant, or are otherwise defeetive or invalid, the 
‘same are hereby confirmed, and the sixteenth 
‘or thirty-sixth section, in lieu of which the se- 
“ Jection was made, shall, upon being ‘exeluded 


“ fpom such final survey, be disposed of as other 


“public lands of the United States: Provided, 
“That if there be no such sixteenth or thirty- 
“ sixth section and the land certified therefor 
“ shall be held by an innocent purchaser for a 


a 
. 


valuable consideration, such purchaser shall be 
allowed to prove such facts before the proper 


- 
a 


Land Office, and shall be allowed to purchase the 
“same at onedollarand twenty-five cents per acre, 
‘not to exceed three hundred and twenty acres for 


- 
oe 


any one person. /?rovided, That if such person 
‘ shall neglect or refuse, after Knowledge of such 
‘* facts, to furnish such proof and make payment 


A 
* 


for such Jand, it shall be subject to the general 
‘land-laws of the United States. 
“See. 3. That the foregoing confirmation shall 


‘not extend to the lands settled upon by any 


¢ 
- 


actual settler claiming the right to enter, not ex- 
ceeding the prescribed legal quantity under the 
* homestead or pre-emption laws: Provided. That 
such settlement was made in good faith upon 
“iands not occupied by the settlement or improve- 
‘ment of any other person, and prior to the date 


* of certification of said lands to the State of Cal- 
fornia by the Department of the Interior: And 


* wovwed further, That the elaim of such settler 


ee 


“shall be presented to the Register and Receiver of 
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“the district Land C fice, together with the proper 

~ proof of his settlement and residence within 
“twelve months after the passage of this act. 
“under such rules and regulations as may be es- 
“ tablished by the Commissioner of the General 
“ Tand Office. 

"Sec. 4. That this act shall not apply to any 
“mineral lands, nor to any lands in the City and 
‘“ County of San Francisco, nor to any inecor- 
‘porated city or town, nor to any tide, swamp or 
‘ overflowed lands. 

‘* Approved, March 1, 1877.” 

Most of the Mexican grants of California were 
made and confirmed for a given quantity of land 
within designated out-boundaries containing an 
areca much larger than the quantity granted. The 
“Las Poeitas” was a graut of this character. 

By the 6th section of the Act of March 3, 1855, 
entitled: ‘‘An Act to provide for the survey of 
“the publie lands in California, the granting of 
‘pre-emption rights therein, and for other pur- 
‘poses,’ all the public lands in that State, 
whether surveyed or unsurveyed were deciared 
subject to settlement under the pre-emption laws, 
with the exceptions: Ist, of sections 16 and 36 
In each township, which were then granted to the 
State for school purposes; 2d, of lands claimed 
under any foreign grant oRtitle; dd, of lands appro- 
priated under the authority of that Act; 4th, of 
lands reserved by competent authority; and oth, 

fieu 


of mineral lands. Seetion 7 provided for 
lands in ease of the loss to the State of sueh 16th 


or 36th section, “ by being taken up by 


ti claims, | but not otherwise. 


10 Sta’. at Large p. 244. 


Under the provisions of this Act no pre-emp- 
tion settlement was permitted on a 16th or 36th 
section, when surveyed and known to be sueh; 
but pre-emption settlement was permitted on all 
unsurvevyed public lands in common; and, reason- 
ably enough, settiements were made upon unsur- 
veyed lands which subsequently turned out to be 
16th and 36th seetions. Of eourse sueh sections 
thereby became lost to the State, either perman- 
ently or temporarily whiie such settlement con- 
tinued; and there was no provision of law an- 
thorizing lieu selections for the lands thus per- 
manently or temporarily lost, until the passage of 
the Act of os 1S66, entitled, * An Act to 


be quict Land Titles in the State of Califormia.’ 
14 U.S, Stat. at Large, 218, Sec. 6. 


This brings us to a consideration of the Act of 
March :. 184 /,—the 0 Booth Bill.” So ealled., 

In construing the provisions of this Act tnere 
are two distinet nites of lands to be considered, 
viz: Ist, Sections 16 and 36 in each township. 
donated to the State, which may be denominated 
basis lands; snl, 2nd, lands taken in lieu of basis 


1 
be (iv=- 


lands when dost to the State, which may 
nominated dew lands. In many instances when 
? “2 . 7 ; 

basis lands were erroneously supposed to be, or 
were In fact, located within the exterior limits of 
unsurveyed Mexican grants, lands were selected 
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from the public domain in lieu thereof, before it 
was ascertained whether sueh basis lands were 
actually lost to the State. Subsequently, upon the 
location and survey of such Mexican grant be- 
coming final, many of such basis lands were 
excluded therefrom, and were not in fact lost to 
the State. In such eases, although lieu land had 
been selected. the basis land for which it was 
selceted was not lost to the State. Sueh selee- 
tions of leu lands, although from the publie 
domain, were held by the State Court to be im- 
properly made. See, 


Rosecrans v. Douglass, 52 Cal. 214 


It was the ruling in this ease, and the leu 
selections made for the lth and 36th = seetions 
lying within the exterior boundaries of the Mex- 
ican grant, Santa Margarita Las Flores, mentioned 
in this case, which led to the passage of the Act 
of Cougress of March 1, 1877. 

The Interior Department followed the same 
rule. See, 

Selby vs California, 5 Copps Land Laws, 89 
(Aug. 18, 1876). By Secretary of Interior. 

The curative scope of this Act applies only to 
defects existing in the condition of the das/s lands 
(i.e. 16th and 56th sections), and does not at all 
apply to defeets in the condition of the few lands. 
The cure extends only to lieu selections of public 
lands whieh were invalid because of the basis 
lands being, or dealt with as being, within Mexi- 
can grants not finally surveyed when such lieu 
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lands were selected and cercified over to the State. 
It does not at all apply to liew lands which were 
thenselves reserved, and not in a selectable condition 
when seleeted by the State, or in a listable con- 
dition when listed to the State. 

Section 1 confirms licu selections of public land 
where the Mexican grant embracing the basis 
Jands had not been finally surveyed at the time 
such lieu lands were seleeted by the State, but 
which were finally surveyed at the passage of the 
Act. 

Section 2 confirms lieu selections of public land 
where the basis lands should thereafter be ex- 
cluded from the final survey of the Mexican 
grant; and then provides for the disposal of such 
excluded basis lands as are specifically mentioned, 
and provides for the sale, and qualifications and 
proofs of the purchaser, of lien lands selected 
from the public domain for which there shall be 
no basis land found to exist. 

Section 3 makes provision for the protection 
of homestead and pre-emption settlers upon the 
lieu selections contemplated by Sees. land 2. 

Section 4 excludes certain lands from the oper- 
ation of the Act on account of their quality and 
location. | 

We say that the whole confirmatory scope of 
the Act applies sole/y to lieu selections that were 
public lands when certified over to the State. Not 
only does this appear from the general purport 
and special provisions of Sees. 1 and 2, but it 


= 


li 
conclusively appears from the provisions of See. 3 

That the foregoing confirmation shall not extend 
“to the lands settled upon by any actual settler 
ce * under the homestead or pre-emption 
“laws * * prior to the date of certification 
‘of said lands to the State,” ete. 

Lands held or claimed under a Mexican grant 
could not have been settled upon under the 
homestead or pre-emption laws, while so held or 
claimed. 


Hlosmer vs. Wallace. 97 U.S. 578. 


EN; 

The naked and RIPPOID positron rece ssrely relied 
(pore by defendant in @Vrror, As if is last Me fire, does 
not sustain his claim. 

As we understand it defendant in error does 
not claim any benefit or title from these specific 
provisions, nor even from the general scope of the 
Act. Ilis entire reliance is placed on the words, 
‘“orare otherwise defeetive or invaild,” whieh 
occur near the middle of Section 2. 

To give to these words the effect claimed for 
them by defendant in error, or even such effect 
as to confer a title upon defendant in error for 
the land in controversy, would not only give 
them an infinitely broader signification than the 
remainder of the entive Act, but would constitute 
them into a new and independent grant of lands— 
even into agrant of lands st‘ held and claimed 
asa part of a@ Mexican grant. If these six words 
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(evidently interpolated after the Act was drafted) 


are to have such a general and sweening effeet as 


to confirm the seleetion at bar, 1t was idle to have 
any other curative provisions in the Act. It was | 
labor lost to be preparing all of the remainder of | 
the Act to cure merely specia//y designated defects 
in the basis lands if these six words cured all de- 
fects, general und special, mentioned and unmen- 
tioned, not only in the basis lands but im the leu 
lands also, 

But, in view of the entire provisions of the 
Act. and in view specially of the provisions of 
Section 2. itis very doubtful whether these six 
words have an /onest title to the station they 
occupy. Certainly their effect, if any they have, 
and their very existence also, are wholly tencored 
by the general seope and specific provisions of the 
entire Act, and bv the specia! previsions which 


precede and succeed them in the very seetion in 
which theyoeeur. The preceding and succeeding 
provisions of the Sale section bear special refer- f 
ence to, and have eonnected bearing Upon each 
other, but utterly ‘quore the existence of these interjected 
six words. 

All the proceedings under which defendant in 
error claims title to the land in controversy. other | vy 
than these six words, confessedly conferred upon | 
him no title at all. The seleetion of the land by r, 
the State Agent, the listing thereof to the State, Z 
and issuance of a patent by the State, were void 
ab initio. because the land was, during all these 
proceedings, held and claimed asa part of the 
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Mexican grant. Las Pocitas. There was, there- 
fore, nothing to be confirmed hy the Act under 
consideration; and it is a confirmatory Act only. 

| = These six words eannot be construed as an inde- 
pendent and orginal grant of lands. 

A eonfirmation may make a defeasible estate 
good, but eannot work upon on estata that is void; 
or, more properly speaking, cannot confirm a title 
where there 1s no title to be confirmed. 

Coke on Litt, 295. 

Polk's Lessee vs. Wendell, 9 Cranch, 87. 
Reichert vs. Felps, 0 Wall, 169. 

Moore vs. fill, 35 Wiinois, 439. 

Miller vs. Lindsay, 1 MeLean, 94. 

Nothing less than an absolite grant could confer 
title upon defendant in error for the lands in con- 
troversy. And nothing less than a retrospective 
act could have divested plaintiffs in error of their 


claims to the land mn controversy on March 1, 

i877. Sueh «a eonstruetion will not be indulged 

f in here, on general and well-established principles, 

The Dubuque, ete., R. RR. Co. vs. Litchfield, 23 
How. 66. 

Leavenworth, etce., PR. BR. Co. vs. UL S..92 U.S. 


y 740. 
Apurt froin the scope or effect of the six words 
uf already commented on, the lieu selections econ- 
| firmed by the Act are divided into, and confined 
to. two classes. See. | provides for one elass and 


Soe 2 for the other. See. 3 places eertain Jiimi- 


tations upon the eonfirmation of both elasses: 
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and See. 4 excepts lands of a designated quality 
aud location from the operation of the entire Act. 

We are aware that defendant in error does not 
claim that the selection at bar belongs to the 
Class inentioned in Sec. 1, nor to the edésses men- 
tioned in and provided for by See, 2: yet, Wwe 
deem it proper to dwell briefly upon the general 


eurrent and special similarity of the provisions of 


both seetions to show that it was not the inten- 
tion of Congress to make such a sweeping and 
coipprehensive provision, through these six 
words, as to inelude not only the two classes 
spechuly mentioned, nicl otherwise erclisively pro- 
vided for by the evtre Act, but to inelude every 
other kind, eclassable and unelassable, that could 
be eoneeived or found to exist. 


See, l apples to Jieu seleetions for 16th and 


+ 


59th sections lying within Mextean grants, of 
which the final survey had not been made at the 
date of such selection, but was made prior to the 
date of the Aet, and the licu land had been cer- 
tified over to the State. See. 2 applies to lieu 
seleetions Which had been made and certified over 
to the State for 16th and 36th sections loeated 
within the exterior limits of Mexican eraats nod 
finally surveyed at the date of the Act. Then fol- 
lows a provision for the disposal of the 16th and 
36th sections thus indemnified, in case they shall 
not be within the final survey of such Mexiean 
grant. Then a proviso or jimitation upon the 
foregoing provisions of See. 2, to the effect that 


if-there be no such 16th and 36th sections, and 


- 


r{ 


ai 


the Jand certified therefor shali be held by an in- 
nocent purchaser, he shall be obliged to pay 
$1.25 per acre for it. and be allowed to purchase 
it to the extent of 520 acres; and a sub-proviso, to 
the effeet that such innocent purchaser must be 
diligent in order to prevent the land from be- 
coming “subjcet to the general land laws of the 
United States,” See, a provides tliat the foregoing 
confirmation (made by Sees. 1 and 2) shall not 
extend to lands settled upon in good faith by any 
actual settler under the homestead or pre-emp- 
tion laws, and settled upon prior to the certifica- 
ion of the lands to the State; provided, that such 
settler shall present his claiin to the r-gister, ete., 
with proper proof Of his settlement aid residence 
Within one year after the passage of the Act. The 
4th and last section euts no figure here, 

Apart from the fact that the laud in controversy 
was not subject to selection as lieu land when 
selected, it was not selected in heu of a 16th or 
56th See. lying within a Mexican crant, of which 
erant, “ the final survey had not been made at 

the date of such seleetion by the State.” There- 
fore it does not belong to the elass provided FY r 
in See. 1. [twas not seleetea and eertified over 
to the State in lieu of LOth or 36th See. lying Or 
supposed to be lving within exterior limits of a 
Mexican grant not finaly surveyed at the daie of 
the Act or even at the date of the selection: and 
there was no disposition to be made of the basis 
land for whieh it was seleeted. 


It could not have been settled upon in good faith 


Za 
by any actual settler wader the homes‘ead or pre- 
emption lars prior to the date of the listing or 
eertification thereof to the State, because held 
and claimed under the Mexiean grant. until June 
6,1871. Therefore it does not belong to that 
class provided for in See. 2. 


Hlosmer vs. Wallace. 97 U.S. 575. 


Therefore, it is not included in the foregoviig 
confirmation, mentioned and contemplated in 
Sec. 3, when revising a/ that is confirmed by 
Sees. lL and 2. 

Again, these six words are separated by com- 
mas only, from the narts of the section (3) before 
and after them; and all that is said before and 
after them, not only in See. 3, but in the entire 
Act. is expressly direeted to defeets Wn lieu 
selections of s¢c/ectuble or public land caused by 
the 16th or 56th seetions, for which selected 
being within, or supposed to be within, Mexican 
grants not finally surveyed when the selections 
were made or certified over to the State. These 
six words cannot be read at all without being 
read in connection with the portions of the see- 
tion (2) before and after them; and See. 3 ex- 
pressly provides for the character and class of 
lands contemplated by the entire provisions of 
Sees. 1 and 2, 2. e., lands liable to have been set- 
tled upon in good faith by actual settlers under 
the homestead or pre-emption laws at the date of the 
certification of the lands to the State. And, as 
has been shown, the land in controversy was not, 


9 
and could not have been, settled upon by an 
actual settler under the homestead or pre-emp- 
tion laws at the time it was certified (in form) to 
the State. Therefore, the selection at bar is not 
within the contemplation or seope of Section 3, 
and which expressly covers all of the selections con- 
templated by tie entire Act. 

In order to ascertain whether these six words 
have any meaning at all, and if so, what that 
meaning is, they aust be read in connection, not 
only with the portions of See. 2, which precede 
and follow them, but also in connection with 
Sees. Land 5. They must be read as a part of 
the whole Aet. 

“The intent of the Legislature is not to be col- 
* Jected from any particular expression in any one 
* clause, but from a general view of the whole of 
‘an Aet.” And so, too, different statutes in pari 
muiteria Will be read together for the purpose of 
arriving at a proper construction of any doubtful 
or geveral clause in either one of them. Fora 
good example of the extent to which this rule is 
earried, see 

Sloop Elizabeth, 1 Paine, C. C. R. 11. 

harl of Adesbury vs. Pathison, 1 Burrows 147. 

State Vs. Rackley, 2 Black R. 249. 

Smith's Com. (Stat. and Coust. Construction) 
Secs. 656-659, ete. 

Thus, we submit it is evident that the entire 
confirmation contemplated and made by this Act 
relates to diew lands subj-ct to selection when 


24 


selected, and subject to certification to the State 
when so certified, and subject under the laws to 
be settled upon and possessed actually by heme- 
stead and pre-emption settlers defore they were se 
certified over to the State, but which were nev- 
ertheless defective by reason of the basis lands 
(16th and 36th section) being within, or sup- 
posed to be within, Mexican grants not finally 
surveyed wren the selections were made. 


V. 


We submit that those six words: “or are otherwise 
defective or invalid” do not extend the contr matory 
scope of this Act beyond the classes and conditions of 
lands there in specially enumerated, 

This position seems to be sustained by num- 
erous and well considered precedents. 

The Legislature of Missour: provided that 
“The Mayor and City Council (of St. Louis) 
‘shall have power within the city * * * to 
‘“ license, tax and regulate auctioneers, grocers, 


. 
. 


werchants, retailers, hotels, boarding-houses, 
‘tenement houses, office buildings, public halls, 
public grounds, concerts, photographers, artists, 


i 


‘agents, porters, runners, drummers, public lec- 
‘tures, public meetings and shows, real estate 
‘agents and brokers, horse and cattle dealers, 
‘beer houses, patent-rigat dealers, inspectors 
“and guagers, stock-yard proprietors, examiners 
‘of tities, conveyanrccrs, mercantile agents, In- 
‘surance companies, banking or other corpo- 
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‘rations or institutions, street railroad cars, 
‘hackney earriages, omnibuses, carts. drays, and 
‘all other vehicles, and all other business, trades, 
 avocations or professions whatever. 
The Mayor and Council levied a license tax on, 
practicing attorneys under this statute, assuming 
that they could do so under the coneluding 
eeneral terms thereof: ‘‘and all other business. 
‘trades, avocations, or professions whatever.” 
//eld that the statute did not authorize the levy 
of any license on the attorney, under the general 
rule that, [tis an established principle of con- 
‘ struction that where general words follow par- 
ticular ones, the rule is to construe the former 
as applicable to the things or persons particu- 
* larly meptioned.” 


City of St. Louis vs. Laughlin 49° Mo. © /: 
To the same effect is, | 

Grumley vs. Webb, 44 Mo, 444. 

Sedqu. Stat. and Const. Law, 425. 

White vs. [rey, 34 Geo. 198. 

Littlefield vs. Winslow, 19 Me. 394. 


‘“ Language, however general in form, when 
“used in connection with a particular subject 
‘matter, will be presumed to be used in sub- 
‘ ordination to that matter, and will be corstrued 
‘and limited accordingly.’ 


Grunly vs. Webb, supra. 


The English Parhament enacted that ‘“ No 
‘tradesman, artificer, workman, laborer, or other 
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Although we carnestly urge that these SIX 
words (‘for are otherwise defective and invalid’’) 
do not add any meaning to the seetion ia which 
they occur for the reasons already explained, yet, 
if the Court will incline towards assigning to 
them some meaning. it ean be done without ex- 
tending it to such an unreasonable and dangerous 
scope as to include the ease in hand. It ean be 


done by impliedly supplementing these words 
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thus: “Or are otherwise defective or invalid by 
‘* reason of the condition or non-existenee of the 
“ 16th or 56th sections in lien, of which sueh 
“ selections were made.” 

This supplement, whether expressed or implied 
bespeaks the most extended meaning that can be 
allowed to these six words, in view of the provi- 
sicns which precede and succeed them in the 
same section (2) in which they oceur; although 
we repeat that, ia view of the remainder of the 
Act with its provisos, there would seem to be no 
room for extending the meaning of these words 
thus far, or assigning to them any meaning atall. 


Bailey vs. U. §., 109 U.S. 432. 
Smith's Com. § 508. 
Sedywick on Stat. Const., 2d Kd., 260. 


[Towever, the meaning of these words eannot be 
extended any farther than thus indicated, as will 
appear from the following simple explanation: 

See. 1, and See. 2 up to the first proviso, ex- 
cepting those six words, contemplate ove selee- 
tion only in leu of an existing 16th or 56th see- 
tion, be the same excluded from, or included in, 
the final survey of the Mexican grant. 

But a selection made of public lands in heu of 
a non-existing 16th or 56th section, alleged to be 
within a Mexican grant, would be defective; and 
a second, third or subsequent seleetion in heu of 
the same non-existing 16th or 56th seetion would 
be also defeetive; and a second, third or subse- 
quent selection of publie land in heu of the same 
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 nerson OF persons, shall do or exercise any world- 
‘““ly jabor, business or work of their ordinary 
“callings upon the Lord's day.” Held, that 
drivers of stage coaches are not included: be- 
cause, “where general words follow particular 
‘ ones, the rule is to construe them as applicable 


° , 7 ° 98 
; to persons EJUSUCIN Generis. 
y “ ry 6 ‘ 
Sandiman vs. beach. 7 Barn. & C. 100. 


To the same effect: 

Chapman vs. Forsyth, 2 How, 202. 

U.S. vs. Irvin, 5 MeLean 179. 

Sedquw. Stat. and Const. Law, 423; and the au- 
thorities there colleeted. 

Verba generalia reslringuntur ad heabilitatem rer 
vel personam. | 

Broom 's Legal Maxims. }). ( 16: applied in 

W. LL. R. Co. vs. L. & W. R. Co., 73 king. 
Com. Law Rep., p. 555, and preceding. 

Baines VS. liolland. 10 exe). Q(}.). 


Lyall vs. Edwards, 6 H. & N. 337. 
VI. 


Although we earnestly urge that these six 
words (‘or are otherwise defective and invalid ’’) 
do not add any meaning to the section ia which 
they occur for the reasons already explained, yet, 
if the Court will incline towards assigning to 
them some meaning, it ean be done without ex- 
tending it to such an unreasonable and dangerous 
scope as to include the ease in hand. It ean be 
done by impliedly supplementing these words 
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thus: ‘Or are otherwise defeetive or invalid DY 
‘ reason of the eondition or non-existence of the 
“ 16th or 56th seetions in lieu, of whieh such 
” selections were made,” 

This supplement, whether expressed or implied 
bespeaks the most extended meaning that can be 
allowed to these six words, in view of the provi- 
sicns Which precede and succeed them in the 
same section (2) in which they oceer; although 
we repeat that, ia view of the remainder of the 
Act with its provisos, there would seem to be no 
room for extending the meaning of these words 
thus far, or assigning to them any meaning atall. 


Bailey vs. U. S., 109 U. 8. 432. 
Smith's Com. § 505. 


Sedywick on Stat. Const., 2d Ed.. 260. 


[Towever, the meaning of these words cannot be 
extended any farther than thus indicated, as will 
appear from the following simple explanation: 

Sec. 1, and See. 2 up to the first proviso, ex- 
cepting those six words, contemplate ove selec- 
tion on/y in leu of an existing 16th or 56th sec- 
tion, be the same exeluded from, or included in, 
the final survey of the Mexican grant. 

But a selection made of pubhe lands in heu of 
a non-existing 16th or 56th section, alleged to be 
within a Mexican grant, would be defective; and 
a second, third or subsequent seleetion in hen of 
the same non-existing 16th or 56th seetion would 
be also defeetive; and a second, third or subse- 
quent selection of publie land in heu of the same 
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existing 16th or 36th section lying within a Mexi- 
can grant not finally surveyed, would be defective 
as well as the first selection therefor specially 
mentioned in the Act; and one, or more than one, 
selection of a larger quantity of public land in 
lieu of a smaller quantity of a basis section lying 
within a Mexican grant, surveyed or unsurveyed, 
would be defeetive; and many other lieu selec- 
tions of public lands which might be mentioned, 
and were numerous In California, would be defeec- 
tive and invalid by reason of the condition, non- 
existence, ete., of the basis lands lost or pre- 
tended to be lost to the State. 

All such lieu selecuions, thus supposed, and 
which might be further designated, are akin to 
those specially mentioned in the Act. But the 
Act does not purport to apply to any other leu 
lands than those which were public lands at the 
time they were certified over to the State, and in 
regard to which the defeets in the title arose 
from the condition, non-existence and improper 
use made, of the basis lands. 

If this be not the broadest permissible con- 
struction of this Act, including those six words 
under special notice, then it was useless work to 
be surrounding the general and un/imited scope of 
those six words, covering every imaginable ease, 
with such limited specific provisions and their at- 
tendant provisos, ete. If these six words can be 
construed to cover the facts of the ease in hand, 
Sec. 2 of this Act must be read thus: 

“That where indemnity school selections have 
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29 
been made and certified to said State, aud said. 


selections shall fail by reasen of the land in lieu 


of which they were taken not being ineluded 
within such final survey of a Mexican grant; or 
where tiie land selected in lieu of ( L6th Or 36th &eC- 
tio, positte My hinown to be lost i, the State, was AE the 
tiane of selection and at the time of certification to the 
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the tule lou locator Or }; ISCSSLONS, and LONG atte reares, 
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held asa pare OF aU Merican qraiit, aii now settied Upon 
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and improved by pre-enrption setilers, the same are 


hereby confirmed, and the L6th or 36th seetion 
in lieu of whieh the selection was made shall, 
upon being excluded from such final survey, be 
disposed of as other public Jands of the United 
States; provided, that if there be no such 16th or 
56th seetion, and if the land eertified therefor 
shall be held by an innocent purchaser for a 


? } . r ] ® ‘ ra) ‘ ' ' >i rosy at ‘ } 
valuable eonsideration, such PUrCwase) saall be 


allowed to prove such facets before the proper 
Land Offiee, and shall be allowed to purchase the 
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same at sl Zo per acre, net to exceed 520 acres 
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shall neglect or refuse, after Knowledge of such 
facts, to furnish such proof and make payment 
for such land, it shall be subject to the general 
land laws of the United States.” 

Indeed if these words can be so substituted 
and construed as to infuse life to this roid State 
patent, under the facts of this case, they can be 
construed and substituted to meet any possible 
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should be con- 
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state of facts; and the entire u\ 
densed and read thus: 
‘All defeetive. invalid and void leu seleetions 


| ie 
are hereby confirmed. 


¥ . . . °7) y a ’ 
Stututles in part materia wil! be read together Jol 
the PUrpase OF CPPLCtig al « Proper cOonstpieiion Of Any 
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doubtful Oo; general c/ mse wn either one of CHEN. 


Sedgwick on Stat. efe. Const, j’- Z09. 
Converse VS. U, S. Zi Low. U, >. AOG. 
Perkins VS. Perkins, ae Barb. Oo4, 
Manuel vs. Manuel, 13 Ohio St. RB. 164-9, 
Doe vs. Abaline, 8 Ind. 15. 

Commonwealth vs. Griflin, 105 Mass. 18>. 
Marl of Aileshury vs. Pattison, Doug. 50. 
Rev vs. Lordale, 1 Burr. 445. 


Duck vs. Addington, 4 Tenn R. 447. 


It is said by a respectable text writer, who sus- 
tains his text with well-considered precedents, 
that “It isa general and very sound rule, appli- 
‘ eable to the eonstruetion of every statute, that 
‘it is to be taken in reference to its subject mat- 
‘ter. In this way often the operation of general 
words may be limited,” ete. 


* 
- 


Sedgwick on Cons. of Stat. and Const. Law (2d 
Kid.) 359, and eases there cited. 
r¥yvi . . r 
he subject matter of the Act of Congress un- 
der consideration is, lands claimed under Mexiean 
grants, basis school lands and lands selected and 
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listed to the State in lieu thereof when lost or 


supposed to be lost to the State. ete. 


The provisions of some or all of the Acts of 


Congress concerning this subjeet matter in Cali- 
fornia, passed prior to Mareh i. Lsii, uiay liate- 
rially aid in the construction of the aet of that 
date. 

Ist. By the Treaty of Peace, ete., with the 
Republic of Mexico, entered into at Guadalupe 
Hidaldo Ol eb. a, LS48, provisioa Was inade for 
the protection and security of their property to 
the owners of Mexican grants in California. 

9 Stat. at Large, p. 922 (Arts. 8, 9, ete.) 

2d. The State of California was *‘ admitted 
‘into the Union upon the express condition that 

he people of said State, through their Legisla- 
‘ture or otherwise, shall never interfere with the 
‘primary disposal of the public lands within its 
‘limits, and shall pass no law and do no act 
‘whereby the title of the United States to, and 


©. 


right to dispose of, the same shall be impaired 


or questioned,” 


9 U.S. Stat. at Large, p. 452, Sec. 3. 


3d. By the Act of March 38, 1851, entitled, 
“ An Act to ascertain and settle the private land 
“  laims in the State of California,” commission- 


ers were provided for before whom “each and 
‘every person claiming lands in California by 
“virtue of any right or title derived from the 


“ Spanish or Mexican Government,’ was required 
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LO present the same with the Gqoeumentary and 
oral testimony relied on in support of the clam. 
A review of the commissioners ceeision by the 
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. been plete reyectea by the ¢ Ol nIUSspToOMers, IN 
@ . 7 % rd ° 7} ’ hi 
manner herein provided, or which shall be fl- 
77 7 ee ] " , rel Poa Distriet yy 
nally decided to be invalid by the Distriet o1 
. ' . . andl a i . le La chy 7 ‘hie 
supreme Court. and all lands the cis tow bieh 
] Y , ] - : 
shall not have been presented to the said Com- 
* ies ~~ va - os { : es ’ ‘ eis ‘ ‘f oo iw the date of 
missioners within two years after the date 
é: ez. } = 17 Be Were 
this Act, shall be deemed. held, and considered 
as part of the vublie domain of the lnited 
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States.” Then follows further provision for the 


oo } ° : } . ries > " ’ ’ 
final adjustment of such grants after conlirmation, 
ca Y ve > 2 ty ‘ . 
STi, a Stat. at Large nbs l Sects. 4, 13, efe. 


4th. By the Act of Mareh 3, 18°53, entitled, 
“An act to provide for the survey of the Pabhie 
‘Lands in California, the granting of pre-empt- 
ion rights therein, and for other purposes.” the 
offiee of survevor-General was established upon 
a defined basis, with the same power and author- 
ity to perform the duties respecting the public 
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lands and private claims as the Surveyor-General 
~ rT . . : 
of ioutsiana, 
Tey; °* . > 1 : 
Phis act provides further, © That all the publie 
7 - 8 CBs 4 ‘o ‘ “fn ° } . 
ands in the State of California, whether sur- 
sn veyed Or unsurveved. with the exception OL S?eC- 
te E : one, ee . e 
tions sixteen and thirty-six. whieh shall be and 
1 1 ’ . . 
lierevy are granted to the State for the purposes 


of public schools in each township, and with 
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the exception of lands appropriated under the 
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authority of this act, or reserved by competent 
* authority, and excepting also the lands cltimed 


under any foreign qraut or title, and mineral lands. 


subject to the pre-emption laws.” 
10. U.S. Stat. at Large p. 246 See. 6. 


Oth. By the Act of June 14. 1S60. provision 


was made for the survey of private land claims 
in California, so as to effeet a final loeation and 
adjustinent thereof. 


12 U.S. Stat. at Large p. 33. 


6th. By the Act of July 1, 1864, entitled © An 
‘ Act to expedite the settlement of titles to lands 

in the State of California.” it was provided, 
‘* That it shall be the duty of the Surveyor-Gen- 
‘eral of California, in making surveys of the 
‘ private land claims finally confirmed, to follow 
‘the decree of confirmation as closely as practi- 
‘“eable whenever such decree designates the 
‘specific boundaries of the claim. But when 
‘such decree designates only the out-boundaries 
“within which the quantity confirmed is to be 
“taken, the location of such quantity shall be 


* 


‘nade, as near as practicable, in one tract and 
“in a compact form. And if the character of 
‘the land and intervening grants be such as 
“to render the location impracticable in’ one 
“ traet, then each separate location shal! be inade 
‘as near as practicable in a compact form.” 
And the Commissioner of the General Land 


Office was required te see this provision observed. 
13 U.S. Stat. at Large, p. 332 See. 7. 

7th. The Act of July 25, 18°6, entitled * An 
“Act to quiet land titles in Califormia,” is very 
general in its terms and provisions of contirm- 
ation; yet. it made the usual excepttous from its 
operation, viz: selections made contrary to ecx- 
isting laws for lands to which any adverse pre- 
emption, homestead or other righ t had been ae- 
quired; lands reserved for military, naval or 
Indian purposes; mineral land; lund held or claimed 
under any valid Veriean Or Spanish gran ; ana lanas 
within a city or town, Provision is also made 
for the survey, location and final settlement of 
Spanish and Mexican grants after final confirm- 
ation. 


14 U.S. Stat. at Large. p. 2, ‘+(), 


Sth. By the Act of August 3, 1854, entitled: 
An Aet to vest in the several Staten and Terri- 


! 


* tories the titie in fee of the lands which have 
* been or may be certified to them,” it is provided 
that the listing of lands to a State or Territory 
shali convey the title; “ but where lands etm- 
‘* braced in such lists are not of the character 
* embraced by such Acts of Congress, and are not 
‘intended to be granted thereby, said lists, so 
‘far as these lands are econeerned, shall be per- 

*fectly null and void, and no right, title, claim 


‘or interest shall be conveyed re 


10 U.S. Stat. at Large p. 346. 


It was julicially deelared both before and after 
Mareh 1, 18%7, that lands claimed under a Spanish 
or Mexican grant were not public linds. and were 
not subject to being listed to the State or other- 
wise disposed of; and that any settlement made 
on such lands by a pre-emption or homestead 
settler would be but a trespass and an intrusion. 

Cornwall vs. Culver, 16 Cal. 429 ( 

Riley Vs. Fleisch, 1s Cal. 19S (186 

Muhoney vs. Vun Winkle, 21 Cal. 

Leavenworth, ele. Le. BR. Co. vs. U.S. 92 U0, 
99 (L879). 


lun Reyiegan V5. Holton, 9.) U. S. 33 (Oct. 
1877). 


Thus it appears that, by treaty, Congressional 
Aets and judicial Interpret tion. lands claimed or 
feld under a Mexican grant in. California have 
been and are deelared and treated as speeral/y 
reserved to await the satisfaction of such grants, 
until the confirmation of the survey of such 
erants had become or shall become final. 


We have a 


lready commented on the limited 
scope of the Act of March 1, 1877, 
(* Booth Bill’); and, we assert with confidence, 
that it eannot. be possible that Congress intended 


and expressed 


by the words, “or are otherwise d feetive or 
invalid,” interjected as they are in Sec. 2, to grant as 
lieu lands, the lands that had been -so guardedly 
excepted by the terms ofall previous acts passed 
eoncerning the same subject matter, viz: fands 
held and cluimed as Mexican and Spanish grants : 
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cr lands reserved for military, naval and other 
purposes, ete. There is no foundation whatever 
to indulge in such a construction. 

It was said by this Court through Mr. Cui. 
Justice Taney, that “ It is, undoubtedly, the duty 
‘of the Court to ascertain the meaning of the 
‘lecislature, from the words used in the statute, 
‘and the subject matter to which it relates; and 
“to restrain ils operation within narrower limits than 
“its words import, if the Court are satisfied that the 
‘ Literal meaning of its language would extcnd to cases 
‘arhich the legislature never designed to embrace in it. 

Brewer vs. Blougher, 14 Peters R. 198. 

‘To the same effeet, see 


Dr. Bonhan’s Case, 8 Coke, 118. 


. 
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VII. 


Defendant in error knew throughout all his pro- 
ceedings concerning the land in controversy that 
It was reserved land. He entered into an agree- 
ment of record on Feby. 1, 1866, by which he 
secured the right of purchase from the Mexiean 
grantee, at a given price, in ease it should be 
included within the final survey of the Mexican 
grant Las Pocitas. Reeard p. 20. 

We make this point merely to dispel the idea 
of purchaser in good faith which defendant in error 
did not see fit to advanee in. his own behalf. 
either under the provisions of the Act in question, 
or asa matter of faet, but which, nevertheless, 
fiuds a place in the opinion of the State Court. 
Liecord p. 29. 
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IX. 
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of the lands tn contror Crsy, under the pre-emption hares 


of the United States. 


They settled upon, and entered into the aetual 
possession of the land in May 1876 (Reeord pp. 
1], 12. and 15). The land was then a part of 
the public domain; and thetr entry and posses- 
sion were authorized by the laws of the United 
States. They proceeded to do everything re- 
quired of them by law, and they have always 
been and are ready and willing to do all 
necessary and lawful acts on their part towards 
pre-empting the land whenever permitted to do 
so. In the language of this Court, ** The claim 
‘of pre-emption Is not that shadowy right which. 
by some it is considered to be. When sanctioned 

by the law it becomes a legal right, subject to 

be defeated only by au failure to perform the 
‘eonditions annexed to it. It is founded on 
‘an enhehtend public policy rendered necessary 


. 


by the enterprise of ourcitizens. * * * It 
isa well settled principle in law that where an 
individual in the possession of a right does 
’ every ct required of him by law to do, the law 
will prote ‘t him,’ ete. 


e 


Lytle vs. State of Arkansas, 9 How. R. 314. 
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350° ald, 
* Having dene everything which was in his 
“ power to do, the law requires no more.” 


Cunningham vs. Ashley, 14 Tow. 338. 
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The Act of Congress in question (“Booth Bill’) 
was not passed until plaintiffs in error were thus 


settled on the land over nine months. They had 
a vested legal right as against the defendant in 
error to the possession of the land, under the 
pre-emption laws. In view of the provisions of 
the Act under consideration, and their limited 
scope, it is unnecessary to discuss the extent to 
which Congress can go in stripping persons of 
rights thus vested 

It is enough to say, for all the purposes of the 
cause of plaintiffs in error, that the language of 
the Act must not be materially supplemented or 
unreasonably strained and extended for the pur- 
pose of having an ex-post fucto effect and operation 
and thereby for the purpose of divesting persons 
of their vested and substantial property nghts, in 
favor of one who knew of all the facts constituting 
the nullity of his claim. 

Chalker vs. Ives, 55 Penn. St. 83-4. 


With great respect, it is submitted that the 
judgment of the State Court is erroneous and 
ought to be reversed for the reasons presented in 
the Assignment of Errors, on pages 32 and 53 of 
the record herein. 


MICH. MULLANY, 


Counsel for Plaintiffs in Hrror. 
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Supreme Court of the Cited States. 


MARTIN DURAND er At., 
Plaintiffs in Error, 
US. 


SAMUEL B. MARTIN, 


Defendant in Error 


BRIEF, IN REPLY, OF PLAINTIFFS IN ERROR. 


Ist. The contention of plaintiffs in error is not only 
** that the selection made by the State is not covered by the 
Act of Congress (of Mareh 1, 1877), because at the time 
of the selection the east half of the 16th section, in heu of 
which the selection was made, was not within the bound- 
‘aries of a Mexican grant, that had not been finally sur- 
‘veyed, but within the boundaries of one that had been 
‘finally surveyed,” but more especially that the land in 
controversy was held and claimed as a part of the Mexican 
grant, Las Pocitas, at the time of the selection, and even for 
a considerable time after the State had assumed to dispose 
of it to defendant in error. 
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2d. The defendant in error was not a purchaser of this 
land in good faith. While dealing with the State to secure 
a claim to it in that direction, he was also dealing with the 
Mexican grantees, within whose grant it was located, to 
secure their title to it, in case it should be pacented to them. 
He knew that his dealings with the State were void. 
(ltecord, p. 20.) 
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3d. Although the judgment of the State Court deals solely 
with the construction of the Act of Congress of March 1 
1877, and based defendant’s right to recover solely upon 
title, it seems that defendant in error is wow weakening in 
his reliance on that act as a source of title, and reasonably 
so. It is not eredible—we would be inclined to say, i¢ is not 
possible—that if Congress intended to confirm selections of 
lands which were held and claimed as part of a Mexican 
grant when selected, that it would not have used appropriate 
words to make its intention plain, or nearly so. If the six 
words in question can be or were intended to be supple- 
mented so as to include snech lands, they can be reasonably 
supplemented, and must have been intended as well to in- 
clude lands which are still held and claimed as a part of a 
Mexican grant, or reserved for any other purpose. 
4th. Itis a correct rule ‘‘ that if the statute is plain and 
‘unambiguous, there is no room for construction or in- 
‘* terpretation,” ete; but, if a statute is nof plain and is am- 
biguous, there is room for construction and interpretation. 


Sth. Learned counsel for defendant in error speaks with 
becoming candor when he says of his quotations from the 
Hon. ex-Sec. of the Int., and the Hon. ex-Atty-Gen’l., 
‘« They are not, strictly speaking, awhorities.”” They are less 
than dicta,and have no application to the present controversy. 

The Act of Congress in question cuts no figure, and did 
not undergo construction, in Frasher vs. O Connor, and it is 
not an Act ‘‘ designed to quiet the possession * of men 
‘‘ who thought they had a title;’ and defendant in error is 
not such aman. He knew he was getting no title from the 
State, and he claims no other title. 

6th. In apparent dispair of sustaining a /ifle to the land 
defendant in error flies to a claim of prior possession. 

When defendant in error proceeds on the theory that he 
has no title, then the title is in the United States, and the 
land is a part of the public domain. That is the contention 
of the plaintiffs in error. They say it beeame public land 


on June 6, 1871, when released trom the reservation and 
claim of the Las Pocitas grant. 

The record shows that the land was never enclosed or 
fenced. (htecord p. 13, Finding XX.) 

It was in common with the other public lands of the ° 
neighborhood, including some 2,700 acres thereof claimed 
by defendant in error. (ltec rd p. 20.) 

The plaintifis in error entered on their respective portions 
of the land ‘‘ with the intention of pre-empting the same 
‘‘ under the laws of the United States;” they were qualified 
to pre-empt it, and made their homes and improvements 
thereon, tendered their respective declarations of intention 
to pre-empt it, with the legal fees, and each of them ‘‘ has 
‘ever since been ready and willing to file said declaration, 
“and to do all necessary and lawful acts on his part towards 
‘‘ pre-empting said quarter seetion of land, whenever per- 
‘¢ mitted to do so.”’ (Ltecord pp. L1, 12, 18, 19, efe.) 

There are few parts of the public domain not possessed 
by some person in the way the land in controversy was pos- 
sessed by defendwnt in error, when plaintiff in error entered 
thereon. It was simply run over during a part of the year, 
in common with the other public lands of that locality, by 
sheep and catile. Although the Government does not punish 
intruders on its lands for grazing or even agricultural pur- 
poses, it punishes for more serious trespasses, such as 
eutting timber, etc. But if mere trespassers on even en- 
closed public lands can invoke prior possession thereof to 
sustain their sight to the possession, it will be but a very 
short time until the entire public domain will be possessed 
and enclosed, and the pre-emption laws of the United States 
repealed by possession. Such a repeal can be effected 
cheaper and easier if no enclosure is required, as in the case 
at bar. 

Congress has not, however, seen fit to dispose of the pub- 
lie lands by mere possession. On the contrary, Congress 
has provided that, ‘‘ the said State of California is culmitted 

into the Union upon the express condition that the people 
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‘¢of said State, through their Legislature or otherwise, shall 
‘never interfere with the primary disposal of the public 
‘ Jand within its limits, and shall pass no law, and do no act 
‘‘ whereby the title of the United States to, and right to 
‘* dispose of, the same shall be impaired or questioned.” 


9U. S. Stut. at Large, p. 402 (Sept. 9, 1800). 


And again, ‘‘all the public lands in the State of California, 
‘‘ whether surveyed or unsurveyed * * shall be subject 
‘“ to the pre-emption Act of September 4, 1541,” ete. 


lu U. S. Stat. at Large, p. 246 (March 3, 1803). 


We are not aware that the State Legislature has yet at- 
tempted to violate the provisions of these Acts of Congress 
by interfering with the primary disposal of the public lands. 
And it has been held by the State Judiciary that prior and 
long-continued possession and cultivation, even with a sub- 
stantial enclosure, of public land must not prevail against 
the claim and entry of a pre-emption settler. 

Townsend vs. Little, 45 Cal. 675. 


“The plaintiff cannot maintain his action (of ejectment) 
‘‘ upon prior possession alone, for the lands were public 
‘‘lands of the United States (if not properly listed over 
‘‘to the State), and the defendants, as qualified pre-emptors, 
‘were authorized by law to enter and hold the possession 
‘‘ of the land as against the plaintiff.” 

Huff vs. Doyle, 50 Cal. 22. 

Pre-emption settlement and possession are both author- 
ized and protected by the laws of the United States, and are 
‘founded on an enlightened public policy rendered neces- 
‘“ sary by the enterprise of our citizens,” ete. 


Lytle vs. Arkansas, 9 How, 315-333. 
And when a pre-emption settler has ‘‘done everything 
which was in his power to do, the law requires no more.” 


Cunningham vs. Ashly, 14 How. 388. 
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The possession of defendant in error, such as it was, on 
the land in controversy, was a trespass, first, on the Mexican 
grantee; and, second, on the U. S. Government. The entry 
of plaintiffs in error, as pre-emption settlers, has not only 
been authorized but has been invitingly encouraged by law. 


(th. earful that defendant in error should fail in estab- 
lishing title or prior possession in himself, he next seeks to 
recover possession, with rents and profits for past time, be- 
cause the record does not show that plaintiffs in error prose- 
cuted an appeal from the local Register of the U. S. Land 
Ottice, who refused to receive the applications to pre-empt 
the land. 


This is an action in the nature of ejectment, in which 
plaintiff below seeks to recover, and must recover if at all, 
on the strength of his own title and not on the weakness of 
defendant’s title. This rule is elementary. 

It is respectiully suggested that none of the authorities 
eited by learned counsel for defendant in error has any 
bearing on the cause at bar. 


In conclusion, it is humbly submitted that the judgment 
of the State Court is erroneous and ought to be reversed for 
the reasons presented in the Assignment of Errors on pages 
32 and 33 of the Record. 

MICH. MULLANY, 


Counsel for Piaintifts in Error. 


IN THE SUPREME COURT OF THE UNITED STATES, 
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A UNITED STATES. 


MARTIN DURAND er AL., PLAINTIFFS IN Error, 


VS. 


SAMUEL B. MARTIN, DeErFenpant 1x Error. 


—_ 


BRIEF FOR DEFENDANT IN ERROR. 


ERROR TO THE SUPREME COURT OF CALIFORNIA. 


7 This is an action brought by the plaintiff, defendant in 
L | error, to recover possession of a tract of land in Contra 
Costa County, California, being the east half of Section 13, 
Township 2 south, Range 1 east, Mount Diablo base and 
meridian, containing 320 acres. The plaintiff, defendant in 
error, had judgment for restitution of the premises, and 
for damages. On appeal to the Supreme Court of the 
State, the judgment was affirmed. Plaintiffs in error are 
now seeking a reversal of this judgment on the ground that 


they: occupy the position of pre-emptioners of the land in 
dispute. | 


There are four reasons why the judgment should not be 
reversed: 
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1. The land was not open to pre-emption by the plain- 
tiffs in error, because it was not unoccupied land, being at 
the date of their alleged entry in the possession of the de- 
fendant in error, holding under a State patent. 


2. Even if it was so open, they did not comply with the 
requirements of the statute bearing upon the subject. 


8. The defendant in error was entitled to recover on 
prior possession alone, independent of the other questions 
involved in the case. 


4. The title of the defendant in error, however defective 
it may have been at its inception, was perfected by opera- 
tion of the Act of Congress of March Ist, 1877. 


i. 
We will examine the last proposition first, viz: That the 
title of the defendant in error was perfected by operation of the 
Act of Congress of March Ast, 1877. 


In order that the Court may understand the bearing of 
the provisions of the Act, which the defendant in error 
insists perfected his title to the land in controversy, it is 
necessary to recite some Of the facts in the case showing the 
origin and history of his claim thereto. 

The land in controversy, the east half of Section 13, Town- 
ship 2 south, Range 1 east, Mount Diablo base and meridian, 
was located by the locating agent of the State of California, 
on the 17th day of October, 1862, at the request and in the 
name of the defendant in error, in lieu of the east half of 
Section 16, Township 22 south Nange 6 east, same base and 
meridian. 

The said east half of Section 16 is within the boundaries 
of a Mexican grant known as San Miguctito, confirmed to 
one Gonzales, the final survey of which was made and ap- 
proved in 1859, and which has since been patented. 

On March 2d, 1865, the State of California issued a cer- 
tificate of purchase to the defendant in error for the land in 
coutroversy; on September 8th, 1570, the land was listed by 
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the United States to the State, and on February 3d, 1871, 
the State issued a patent therefore to the defendant in error. 
These facts appear in the findings, page 9 of the Transcript. 
At the time of the selection of the land in controversy, it 
was within the out boundaries of a Mexican grant, known 
as Los Pocitos, which has since been finally surveyed and 
patented, but was not embraced by the survey or the patent. 
Finding 13. 

It is contended by the Jearned counsel for appellants that 
the selection made by the State is not covered by the Act of 
Congress, because at the time of the selection the east half 
of the 16th section, in lieu of which the selection was made, 
was not within the boundaries of a Mexican grant, that had 
not been finally surveyed, but within the boundaries of one 
that had been finally surveyed. 

The counsel cites with general correctness, the familiar 
rules for the interpretation, or construction of statutes and 
urges that construing together the first and second sections, 
it is evident that it was not the intention of Congress to 
give the second section the broad application which a por- 
tion of its language taken by itself would indicate. 

In answer, we say that by no method, or under any rule 
of construction, were any necessary, can the position of 
counsel be maintained; but the framers of the Act did not 
leave any room for construction, and besides the rules cited 
by counsel, there is another as familiar to the Courts and to 
lawyers, and that is, that when the words of a statute are 
free from ambiguity, the Courts must enforce the law «as 
written. 

It is unnecessary and perhaps wrong to invite the atten- 
tion of the Court to any authorities or quotations on this 
subject, but the doctrine as to the duty of Courts in regard 
to the enforcement of statutes, free from ambiguity, has 
been so aptly and tersely stated by Lord Chief Justice 
Tindal, in a case cited in Sedgwick on the Law of Statutory 
and Constitutional Construction, that we venture to quote a 
sentence from it, viz: ‘‘ The rule is, as we shall constantly see, 
‘‘that if the statute is plain and umambiguous, there is no 


‘‘room for construction or interpretation. The Legislature 
‘“ has spoken; their intention is free from doubt, and their 
‘will must be obeyed.” 


For the convenience of the Court we make the following 
references: 
Sedgwick, pp. 194, 195; 
Smith Commentaries, Stat. and Con. Con., pp., 627, 
628 2 478; 
Fisher v. Blight, 2 Cranch., 358, 399; 
Bosely v. Mattingly, 14 B. Monroe, Ky., 89; 
Case v. Wilbridge, 4 Ind., 51. 


The first section of the Act is as follows: 


‘* That the title to the lands certified to the State of Cali- 
‘‘ fornia, known as indemnity school selections, which lands 
‘‘were selected in lieu of sixteenth and thirty-sixth sections 
‘‘Jying within Mexican grants, of which grants the final 
‘“ survey had not been made, at the date of such selection 
‘‘ by said State, is hereby confirmed to said State in lieu of 
‘‘the sixteenth and thirty-six sections, for which the selec- 
‘*tions were made.” 


The only part of the Act which is deemed especially 
applicable to the case at bar, is a portion of the second 
section, which is as follows: 

‘‘'That where indemnity school selections have been made 
‘‘and certified to said State, and said selections shall fail 
“by reason of the land in lieu of which they were taken not 
‘‘being included within such final survey of a Mexican 
‘‘erant, or are otherwise defective or invalid, the same are 
‘hereby confirmed, and the sixteenth or thirty-sixth sec- 
‘tion in lieu of which the selection was made, shall, upon 
‘* being excluded from such final survey, be disposed of as 
‘*‘ other public lands of the United States.” 


The words ‘‘ or are otherwise defective or invalid,” in the 
second section of the Act, need no construction, they are 
plain, concise and unambiguous. The only restriction to 
their application, is to confine it to the subject of legisla- 


tion, that is, to indemnity school selections by the State. 
The danger which in argument, but we think not seriously, 
seems to be apprehended by counsel for appellants, is that 
the application of the words, quoted from the second sec- 
tion, will involve serious and injurious consequences. 


But suppose we adopt the rule invoked by counsel, that 
the intention of Congress, in the use of the words quoted 
from the second section, shall be ascertained by considering 
them in connection with the whole Act, which is a correct 
rule when there is room for construction, the application of 
the words contended for by us is equally clear. 

The Act is entitled ‘‘ An Act relating to indemnity school 
selections in the State of California.” The first section, as 
will be seen above, relates to selections in lieu of the 16th 
and 36th sections, lying within Mexican grants which had 
not been finally surveyed at the date of the selection. ‘The 
second section relates to those selections which failed, for 
the reason that the Jand in heu of which they were made, 
had been excluded from the Mexican grant, within which it 
was thought to have been located; then come the words 
quoted. In this case the land in lieu of which the selection 
of the land in controversy was made, was at the time of the 
selection within a Mexican grant that had been finally sur- 
veved. 

What reason is there that such a selection should not be 
confirmed with the others, and what propriety is there in 
restricting the operation of the Act and of the words quoted, 
so that this selection shall not be embraced? If we resort 
to construction, the rule that remedial statutes shall be 
liberally and benificially construed, applies with great 
force. The truth is, that the counsel for appellants seeks 
not only to avoid, but to reverse this rule; to apply a techni- 
eal and strained and inequitable construction to’ the Act; 
more than this, his argument would give no force or appli- 
cation whatever to the words quoted. 

The truth is, that it was the intention of Congress to 
settle this whole indemnity school land question; hence the 
words quoted to cover such cases as should not strictly fall 
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within the general provisions of the Act. If this were not 
so, persons claiming under selections such as this, having all 
the equity that any could possess, and possibly there are 
numbers of them, would be knocking again at the doors of 
Congress for relief, that would be granted, and which Con- 
eress thought should then be granted. 


We are not aware of any judicial decisions bearing upon 
the questions which arise in this case. Jn the case of Jék/- 
man Vv. Jones, 56 Cal., 462, the first section of the Act was 
reviewed, but the decision of the case did not require a 
review or construction of any other portion of the Act, 
except the third section, which has no application to this 
branch of the case. 

The Department of the Interior, however, on August 10, 
1877, in a large number of cases pending before it, where a 
review of the Act of Congress and an opinion as to its 
intent and scope became necessary, through its then Secre- 
tary, Hon. Carl Schurz, rendered a decision, accompanied 
by an opinion, in the latter of which those subjects are 
thoroughly and ably discussed. 

The Attorney General of the United States, Hon. Charles 
Devens, on July 12, 1878, at the request of the Secretary of 
the Interior, furnished an official opinion to the Depart- 
ment on the same subjects. These opinions are not pub- 
lished except in pamphlet form. ‘They are not strictly 
speaking authorities, and will not have the force or weight 
of judicial authorities, but they emanate from high sources, 
and so far as the Secretary of the Interior is concerned, 
from an officer charged with the special consideration of 
these and kindred subjects, and will undoubtedly be care- 
fully considered by the Court, and such weight accorded to 
them as their merits demand. 


In the case of Lasmus Jackson, et al., v. Stale of California, 
the Secretary in his opinion above referred to says: ‘Iam 
‘* of the opinion that the second section of this Act confirms 
‘“to the State all school selections which had been certi- 
‘fied to the State prior to its passage, except those lands 
‘‘ occupied by bona fide settlers prior to the certification, 
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and excepting also the class named in the first proviso 
thereof, which are not confirmed, but simply subject to 
‘the right of purchase from the Government by the inno- 
cent purchaser from theState. The words ‘are otherwise 
‘defective or invalid’ in my opinion refer to selections that 
were defective or invalid for some other reason than that 
‘the Jands in lieu of which they were made shall be 
excluded on final survey from a Mexican grant; as in the 
ease where the sixteenth and thirty-sixth Sections have 
been lost to the State, and their regularity is in the condi- 
tion of the land selected.” 

Again: “To hold that the section confirms only those 
‘selections which fail because the lands in lieu of which 
‘they were made, are thrown outside of a Mexican grant 
‘‘ by final survey, would give no effect to the words, ‘are 
otherwise defective or invalid,’ and destroy one of the 
‘‘ main purposes for which the law was evidently enacted.” 
Opinion See. Int. (pamphlet), p. 8. 


o~ 
. 


“-~ 
-~ 


“~~ 
a“ 


In the opinion of Attorney General Devens the same con- 
struction is placed on the Act. The opinion is brief, and 
so clearly reviews the Act under consideration, that we give 
it entire. He says: 


OPINION OF ATTORNEY GENERAL ON Booru BI. 
DEPARTMENT OF JUSTICE, } 
Washington, July 12, 1878, { 
Hon. Carl Schurz, Secretary of the Interior— 

Sin: It appears from your communieation of February 
28th, 1878, that by the sixth section of an Act of Congress 
approved March 2d, 1853, entitled ‘* An Act to provide for 
the survey of the public lands in California, and the grant- 
ing of pre-emption rights therein, and for other purposes,” 
the sixteenth and thirty-sixth sections of land in each town- 
ship in California were granted to said State for school pur- 
poses (10 Stats., 244). 

By the seventh section of the same Act indemnity was 
provided for such sections or parts of sections as might be 
occupied by actual settlers at the date of survey, or where 
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such sections were reserved for public uses, or taken by 
private claims, and thereby lost to the State. 

Many of the sixteenth and thirty-sixth sections granted 
by said Act were found on examination to be located within 
the claimed limits of private grants made by Spanish or 
Mexican Governments, the boundaries of which had not 
been specifically determined by final survey. 

Before it was ascertained whether such school sections 
were lost to the State by being included within the Iimits 
of the final surveys of such private grants, the State pro- 
ceeded to make indemnity selections in lieu of such lands. 
In some cases two or more selections were made in lieu of 
the same sixteenth or thirty-sixth section; in other cases, 
selections were made in lieu of sixteenth and thirty-sixth 
sections which had no existence, and in others, the lands se- 
lected as indemnity were in a state of reservation at the 
date of selection, and the selections were invalid for that 
reason. 

These irregularities seem to have escaped the attention of 
the Land Department, and the lands were certified to the 
State as valid selections. The lands so selected by the 
State had, in many instances, been settled upon and im- 
proved by qualified pre-emption claimants, some of whom 
settled before, and some after the lands were certified to the 
State, and great confusion was occasioned by these conflict- 
ing claims, which finally resulted in the passage of ‘‘ An 
Act relating to Indemnity School Selections in the State of 
California,” approved March 1, 1877 (19 Stats., 267). 

The question presented by your letter is as to the con- 
struction of the words ‘or are otherwise defective or 
invalid,” which are found in the second section of the Act 
of March 1, 1877, the imquiry being whether these words 
apply to and confirm all indemnity school selections invalid 
for any reason, which had been certified to the State prior 
to the passage of said Act, or whether by the true construc- 
tion of this section it is only intended to confirm to the 
State its selections in those cases in which the sixteenth and 
thirty-sixth sections are found not to have been included 
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within the limits of a Mexican grant, and therefore to have 
been such that the State would have been entitled to them, 
and of course would not have been entitled to indemnity for 
their loss. | 

The first section of this Act confirms the title to the lands 
certified to the State of California, known as ‘‘ Indemnity 
School Sections,” which had been selected in lieu of six- 
teenth and thirty-sixth sections lying within Mexican grants, 
of which grants the final survey had not been made at the 
date of such selection by the State. As the State was enti- 
tled to indemnity according to the previous law for these 
sections, the only object of this section of the statute was 
therefore to confirm the title where the selections had been 
made in anticipation of the final survey. 

The second section of the Act is as follows: ‘‘ That where 
the indemnity school selections have been made and certified 
to said State and said selection shall fail by reason of the 
land in lieu of which they were taken not being included 
within such final survey of a Mexican grant or are otherwise 
defective or invalid, the same are hereby confirmed, and the 
sixteenth or thirty-sixth section in lieu of which the selec- 
tion was made shall, upon being excluded from such final 
survey, be disposed of as other public lands of the United 
States; provided, that if there be no such sixteenth or thirty- 
sixth seetion, and the land certified therefor shall be held 
by an innocent purchaser, for a valuable consideration, such 
purchaser shall be allowed to prove such facts before the 
proper land office, and shall be allowed to purchase the 
same at one dollar and twenty-five cents per acre, not to ex- 
ceed 320 acres for any one person; provided, that f such 
person shall neglect or refuse, after knowledge of such facte, 
to furnish snch proof and make payment of such land, it 
shall be subject to the general land laws of the United 
States.” 

It is not questioned that the effect of this section is to 
confirm to the State of California the selection of lands made 
by it as indemnity for those sections which have been since 
found not to have been included within the final survey of a 
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Mexican grant, and to reinvest the United States with the 
title thereto, to be disposed of as other public lands of the 
United States. But it is contended that the words ‘‘ or are 
otherwise defective or invalid,” when applied to the selec- 
tions made by the State of California, cannot be construed 
as investing that State with the title, if, at the time the 
selections were made by it, the lands selected were reserved 
by the United States. It could not be argued that the con- 
firmation of the United States could extend beyond its own 
title, nor that this language could operate to cure defects 
and invalidities of which others were entitled to take advan- 
tage. But in the view of the case which presents itself to 
me, it seems that these words are intended to confirm to the 
State, in spite of any defects or invalidities which have ex- 
isted in its selections, the lands, selected, other than the 
defect arising from the fact that there was no original basis 
for the selection, and that a confirmation of this character 
can only be interpreted properly as in the nature of a grant 
de novo of the lands thus selected. 


It has been argued that where lands have been selected 
in heu of other lands which could properly have come to the 
party entitled to select, such selection might be treated as 
voidable only, and that such was the intention of Congress 
in this Act; while, where the selection was made of Jands 
which were in reservation, such selection was, of necessity, 
void. Without undertaking to discuss the well known dis- 
tinction between those Acts which are void and those which 
are voidavle only, it is difficult to see why, when the basis 
of the selection itself is wanting, the selection is rot as much 
void as it is when the land selected was not at the time sub- 
ject to selection. The statute is in its nature a remedial 
statute, is to be construed generously in order to give to the 
State the benefit which it was intended to receive for school 
purposes, and to relieve the difficulties which had arisen in 
the State by reason of the peculiar complications from the 
Mexican grants. 

By other parts of the statute it will be seen that the 
rights of actnal settlers are carefully guarded, and in a 
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question of interpretation between the United States and 
the State, the words “ or are otherwise defective or invalid ” 
are to be construed so as to carry out the evident idea of 
the statute in confirming to the State the selections which 
had been made by it. 

[ am, therefore, of opinion that where it has been found 
that the selection made by the State was a selection of land 
then in reserve, and that in that way the selection of the 
State is defective and invalid, the words “‘ or are otherwise 
defective or invalid” are to be so construed as to confirm 
this selection to the State. The words ‘‘or are otherwise 
defective or invalid’’ clearly point to defects different from 
those which have arisen by reason of the fact that there had 
been no loss of lands in leu of which selections were made. 
And, to judge from the correspondence connected with 
your letter, the defect which has most generally occurred 
has been by reason of the selection of property of the 
United States which at that time was in reserve. It was 
entirely competent for the United States, as between it and 
the State of California, to grant this, and when the general 
object of the statute is considered the interpretation that in 
such case it does grant, it seems to be a reasonable and 
proper one. — 

Of course it is to be understood in this connection that 
where there was no 16th or 36th section, which is the case 
covered by the proviso of the second section, no title can pass 
to the land thus selected, and such intention is clearly indi- 
eated by the priviso, which in such case permits an inno- 
eent purchaser to receive a title to it upon proving the fact 
before the proper Land Office and payment of $1.25 per 
acre, provided that he makes such application within a 
reasonable time; and if no such applheation be made, 
enacts that it shall be subject to the general land laws of 
the United States. 

As I am informed by your letter that in certain cases two 
or more selections have been made in lieu of the same 16th 
or 36th section of land, I ought to add that I do not by this 
opinion intend to imply that the State is entitled to more 
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than one selection in lieu of any one section. By the 
statute of July 23, 1866, in regard to school lands in Cali- 
fornia, it was provided that the State of California could 
not receive under this Act a greater quantity of land for 
school improvement purposes than she was entitled to by 
Jaw, and although this priviso is not repeated in the Act 
which we are at present considering, yet there is nothing in 
it from which it can fairly be inferred that where double 
selections are made, they were to be ratified, or that the 
State was by reason of any mistake inthe making of duplicate 
selections to obtain a greater quantity of land than had 
originally been allowed by law for school purposes. 

In conelusion, I should, perhaps, call attention to the 
third and fourth sections of the Act we are discussing. 

The third section provides that the confirmation shall not 
extend to lands settled upon by actual settlers, not exceed- 
ing the prescribed legal quantity, provided such settlement 
was made in good faith and prior to the date of certification 
of the lands to the State; and provided further, that the 
claims of such settlers should be presented to the Register 
and Receiver of the District Land Office within a time 
named; and the fourth section provides that the Act shall 
not apply to certain lands therein specified. 

In immediate answer, therefore, to the inquiry of your 
letter, I would say that the words ‘‘ or are otherwise defee- 
tive or invalid,” refer to selections that are invalid or 
defective for some other reason than that the lands in lieu 
of which they were made shall be excluded on final survey 
from a Mexican grant, and that a simple confirmation to the 
State of such lands becanse the selections were otherwise 
defective or invalid on account of the condition of the lands 
when selected was all that was necessary to quiet the title 
of the State to them. 

Very respectfully, your obedient servant, 
(Signed) CHAS. DEVENS, 
Attorney General. 
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In conclusion, upon this point, we say that the object of 
the Act, as indicated by its title, and its provisions if fairly 
construed, if any construction be necessary, conclusively 
show that the argument presented against its application to 
the present case, although ingenious, cannot stand the -test 
of fair legal criticism. 

The language employed is not thatof the State, nor of the 
respondent, but it is the voluntary declaration of the Gen- 
eral Government, speaking through its law making depart- 
ment. 

Congress recognized the fact that in many instances private 
persons had purchased from the State these indemnity school 
selections in good faith; but that in reality, they had thus 
acquired no title. With these facts in view, the Act of 
March 1, 1877, was passed. It was a curative Act, in its 
best sense, designed to quiet the possession and confirm the 
claims of men who thought they had a title, but who in law 
had not. 

We simply invoke a rule recognized in every tribunal of 
justice, when we submit that this, and all kindred enact- 
ments, deserve at the hands of the judiciary a liberal and 
generous construction. 

Assuredly, no sounder rule of construction obtains than 
one which carries out the intent of the law-maker. And in 
giving a construction to a statute, the Court will consider 
the evil sought to be remedied, the status of the subject 
matter; and when necessary the political and social condi- 
tion of those upon whom it is to operate. 


It is matter of history that the progress of California was 
materially retarded during the first twenty years of her exist- 
ence asa State, by reason of the unsettled condition of the 
Mexican grants to lands within her borders. Not only was 
the genuineness of the grants themselves for many years in 
doubt, but a more serious and vexatious question, viz: the 
exact location of the grant annoyed the people, and stayed 
the hand of industrious enterprise for nearly a generation. 
A grant of two leagues in quantity, within exterior bound- 
aries embracing ten leaugues, gave to the grantee dominion 
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and control over the entire territory, until final survey and 
segregation. 

That this was a great evil, all realized; that it prevented 
the opening up of farms, and the building of homes for the 
people, was matter of general recognition and regret. But 
the logic of the law was inexorable; and the Mexican grantee, 
by reason of the views which the Courts felt compelled 
to entertain, enjoyed for two-thirds of a life time the pro- 
prietorship of lands that he did not own. 


This conditien of things is clearly stated by Mr. Justice 
Field, in Frasher v. O'Connor, decided by this Court, May 
4th, 1885. 


In the same case the following language is used, touching 
the Act under consideration: 


‘To this action of the State it may be added that the 
‘‘ General Government has, by the Act of Congress of May 
‘Ist, 1877, relinquished every possible objection on its 
‘* part to a recognition of the claim of the State, by confirm- 
‘‘ ing her title to lands certified to her as indemnity school 
‘* selections in lieu of the sixteenth and thirty-six sections 
‘¢ lying within Mexican grants, the final survey of which had 
‘* not been made; and also confirming indemnity school selec- 
‘* tions certified to the State, which were defective or invalia 
‘“* from any other cause.” 


It was a matter of no moment to the general Government 
what land was selected by the State as lieu land; and when 
the selection was made, and the money paid by the pur- 
chaser to the State, and the State was satisfied, it was both 
natural and just that Congress should confirm the selection, 
though defective or invalid, and thus quiet the title of those 
who were thus contributing to the development of the re- 
sources of the State. And such, beyond all question, was 
the intent of Congress in passing the Act under considera- 
tion. 
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Ii. 
The lund in controversy was not open to pre-emption, because 
it was not unoccupied land, being at the time of the entry of 
plaintiffs in error in the possession of the defendant in error, hold- 


ing under a State patent. 


‘To show that it was thus adversely possessed, we refer the 
Court to findings XV and XXVII, to be found at pages 12 
and 14 of the record. ‘ 

These findings are conclusive, unless clearly overthrown 
by the evidence. What the evidence was on this point does 
not appear; for at page 24 of the record, near the top of the 
page, is this language: 

‘<The foregoing is but a portion of the testimony used and 
taken on the trial.” 


Assuming, then, that the land was in the possession of the 
defendant in error at the time of the entry of the plaintiffs, 
was it subject to pre-emption? That it was not, has been 
decided in numerous cases. On this point we cite the fol- 
lowing cases: 

Davis vy. Scott, 56 Cal., 165; 

MeBrown v. Morris, 59 Cal., 64; 

Atherton v. Fouler, 96 U. S., 513; 

Hosmer y. Wallace, 97 U. 8., 575; 
Trenouth vo San Francisco, 100 U. S., 251. 


As the doctrine laid down in the above cases is entirely 
familiar to the Court, we will neither indulge in extracts 
from the opinions, nor in comments as to their scope or 
meaning, but leave the matter where the Courts have placed 
it. | 

In harmony with these decisions is the third Section of 
the Act of March 1, 1877. It reads: 

“The foregoing confirmation shall not extend to the lands 
‘ settled upon by any actual settler claiming the right to 
‘enter, not exceeding the prescribed legal quantity under 
‘the homestead or pre-emption laws: Provided, that such 
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‘* settlement was made in good faith upon lands not occupied 
‘* by the settlement ov improvement of any other person, 
‘*and prior to the dale of certification of said lands to the 
‘* State of California by the Department of the Interior.” 


The jand was listed to the State on the Sth day of Septem- 
ber, 7S7OQO; and the entry of plaintiffs in error was on the 
16th day of May, 7S76. Their settlement was not only not 
made prior to the certification, but six years subsequent 
thereto. 


FRE. 
Even if the land was subject to pre-emption, the plaintifis in 
error did not comply with the requirements of the statute upon 


the subject. 


The only act done by either of the plaintiffs in error, ex- 
cept that of invading the possession of the defendant, and 
making some improvements thereon, was to make an apphi- 
cation to file their declaration. 


Findings XLV and XVII. 


The third section of the Act of March Ist, 1877, pro- 
vides: ‘‘ The foregoing confirmation shall not extend to the 
‘lands settled upon by any actual settler claiming the right 
‘to enter not exceeding the prescribed legal quantity under 
‘‘ the homestead or pre-emption Jaws; provided, * * 7% 
‘* that the claim of such settler shall be presented to the 
‘* Register and Receiver of the District Land Office, to- 
‘‘ vether with proper proof of his settlement and residence, 
“ within twelve months afler the passaye of this Act.” 


By a well recognized rule of construction, it follows that 
the confirmation does extend to lands which have not 
been thus settled upon, or, having been settled upon, the 
proof of residence and settlement has not been made as re- 
quired by the section above cited. 
Hellman vy. Jones, 56 Cal., 462. 


“ 
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It isnow more than ten years since the plaintiffs in error 
intruded into the possession of the defendant; and yet they 
have not done any act, or sought to do any act, since their 
offer to file their declaration in May, 1876, that would tend 
to perfect their title or bring them into privity with the 
General Government. 

If they were dissatisfied with the rulings of the local land 
office, they should have appealed to the Commissioner, as it 
was their right to do. Section 2273 of the Revised Stat- 
utes provides this remedy. But instead of appealing, they 
have eequiesced in the ruling from that time to the present. 
Why they did not, at the end of the twelve months, offer to 
make proof of their settlement and improvement, and at 
least offer to pay the Government for the land, does not 
appew. This was their duty, plainly, if they intended to 
deal justly with the Government. The mere fact that a 
man seizes the possession of another, even before he has 
declared his intention to become a citizen of the United 
‘States—as the findings show was the case as to one of the 
plaintiffs in error—does not release him from his obligation 
to pay for the land, or at least to offer to pay. 


In the opening brief of counsel for plaintiffs in error, at 
page 37, he cites from 9 Howard, as follows: 


‘Tt is a well settled principle in law that when an in- 
dividual in the possession of a right does every act re- 
quired of him by law to do, the law will protect him.” 
This is as I find it: 

‘Tt is a well established principle, that where an in- 
‘‘ dividual in the prosecution of a right does every thing 
‘which the law requires him to do, and he fails to attain 
‘his right by the misconduct or neglect of a public officer, 
‘¢ the law will protect him. In this case, the pre-emption 
‘right of Cloyes having been proved, and an offer to pay the 
‘© money for the land claimed by him, nothing more could 
‘* be required of him under the Act.” 


Lytle v. State of Arkunsas, 9 Howard, 335. 


- 
on“ 


Cc) 
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It will be observed that the facets which elicited the 
remarks above quoted are the very facts that are wanting in 
the case now under consideration. 

The plaintiffs in error neither offered to prove up nor to 
pay the purchase price to the Government. 

Their answer was filed April 22d, 1578, more than twelve 
months after the passage of the Act of March Ist, 1877; and 
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nothing is therein averred upon the subject. 
tecord, p. 8. 


The conclusion then must be that the plaintiffs in error 
entered upon the land in controversy, while in the posses- 
sion of the defendant in error, and with the exception of 
making some improvements, and offering to file a declara- 
tory statement, have never done, or offered to do, a single 
act or thing required by the law in the way of perfecting 
their title, or of putting themselves in a position to become 
the purchasers from the Government. 

They stand before the Court as naked trespassers, and 
not otherwise. 


iV. 


The defendant in error was entitled toajudgment tn his favor 


on the ground af prior possession alone. 


It is somewhat embarrassing to enter into an argument 
upon this branch of the case, for the reason that to state the 
case is to argue it; it needs very little in addition thereto. 
That a recovery in ejectment can be had on prior possession 
alone, is too well settled torequire comment. The Superior 
Court gave no written opinion; consequently we must look 
alone to the pleadings, the evidence and the findings, to 
ascertain the correctness or incorrectness of the judgment. 
Besides, if the Court had given an elaborate opinion, and 
had given a wrong reason for its judgment, it would not 
warrant a reversal, if upon the whole record, the judgment 
was correct. Upon this point, also, the law is settled. 
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Let us then look at the record. The complaint alleges 


that ‘‘the plaintiff was in the quiet and peaceable pos- 
The answer denies ‘‘ that plaintiff was in the 


Session.” 
° : aa o 39 
quiet or peaceable possession. 


We might stop at this 


point, for the denial is bad; it is not a denial of possession. 
But it is not necessary to rest our case on this defect in the 
The Court found, as a matter of fact, that at the 
time the defendants entered, the plaintiff was in possession 


answer. 


of the premises. 
findings; in the 15th as to defendant Thompson’s entry, 


and in the 27th as to defendant Durand’s entry. 


This fact is found in the 15th and 27th 


These 


findings of the Court cannot now be impeached or dis- 


turbed. 


1. Because there is no exception to them on the ground 
that they are not supported by the evidence. 2.. Because, 
as already shown, the evidence on which the findings rest 
is not embodied in the record. 


What the omitted evidence was, does not appear; but the 
presumption is it was suflicient to support the two findings 
ou the question of possession. Their integrity is presumed 
until overthrown by the appellants. This they have utterly 
failed to accomplish. 


It was suggested by counsel for plaintiffs in error at the 
argument below, that the finding should be that there was 
actual or exclusive possession, or that, in some way, the 


possession should be deseribed or qualified. 
that nothing of the kind is required. 


We submit 


The allegation in the 


complaint of possession is sufficient; and the finding follow- 


ing the ailegation is also sufficient, prima facie. The evi- 
denee must determine the kind of possession, and when 
that is omitted the presumption is that the evidence war- 


ranted the finding 


, and that the character of the possession 


found was sufficient to justify the recovery. The word 


e 


‘‘ possession ” has a well defined meaning; and when one is 
said to be in possession of a thing, it is understood that the 
thing 1s under his control and dominion. Qualifying adjec- 


tives, though often employed, are not necessary in this con- 
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nection; possession, pure and simple, is all that need be 
averred or found. 

The fact that there is a finding that the premises were not 
fully enclosed or fenced, is immaterial, and does not destroy 
the value of the finding of possession. 

A fence may exist without possession, and possession 
may exist without a fence. The one does not necessarily 
accompany the other. Ithas been so held in a multitude of 
‘aSes. 

The Supreme Court of California, as the record shows, 
did not diseuss or pass upon the question of prior posses- 
sion; but the record before that Court as to what occurred 
in the Superior Court was the same as the record here. 

li that record shows, as it clearly does, that the defendant 
in error was in possession of the land at the time the plain- 
tiffs entered, then, according to a long line of California 
Supreme Court decisions, he was entitled to recover on 
prior possession alone, without regard to the other ques- 
tions which were in the case. Hence, if this Court should 
not agree with that tribunal in its construction of the Act of 
March Ist, 1877, it should still affirm the judgment, inas- 
much as it was right upon the record before it. 


The fact that plaintiffs in error, when they invaded 
defendant’s possession, called themselves pre-emptioners, 
does not help their case, or modify their character as tres- 
passers; to this nomenclature the law assigns them, regard- 
less of what they denominate themselves. Lor, as we have 
shown, by an unbroken line of decisions—Federal and 
State—a person seeking the benefits of the pre-emption 
Jaws must not himself become a wrong doer in the first 
instance. If another person is in possession of a piece of 
public land that, but for such possession, would be open to 
pre-emption, though he may be wrongfully there, still 1tis a 
question between him and the General Government; and a 
stranger, not in privity with the Government, cannot take 
upon himself the right to settle the question by an illegal 
intrusion into the possession of another. To countenance 
such a practice, would be to encourage violence and blood- 
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shed; it would be the strong against the weak; it would be, 
in short, precisely what this Court, in several cases, has 
determined it was not the intention of the framers of the 
pre-emption laws to permit. 


We therefore respectfully submit that the judgment of 
the Supreme Court of the State of California should be 
ufirmed. 

Kk. D. WHEELER, 


Attorney for Defendant in Error. 
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I THE SUPREME COURT OF THE UNITED STATES 


October Term, 1886. No. 128. 


MARTIN DURAND er 4t., 
Plaintiffs in Error, 


vS. 


SAMUEL B. MARTIN, 


Defendant in Error. 


Supplemental Brief for Defendant in Error. 


E. D. WHEELER, 
Attorney for Defendant in Error. 
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In the Supreme Court 
UNITED STATES. , 


October Term, 1886. No. 128. 


MARTIN DURAND ev ax., PLAtntirr in Error, 
VS, 


SAMUEL B. MARTIN, DEFENDANT IN ErRROr. 


a — >oe- 


Supplemental Brief of Defendant in Error. 


The counsel for plaimtiffs, in his reply-brief, has 
gone outside of the record in discussing the question 
of the possession of defendant. 

In our brief in answer to counsels opening brief, 
we confined ourselves strictly to the record; and had 
the right to presume plaintiffs counsel would do the 
same. 

On page 3 of his reply-brief he says: 

‘There are few parts of the public domain not 
possessed by some person in the way the land in con- 


ae ee 


troversy was possessed by defendant in error, when 
plaintiff in error entered thereon. /f was simply run 
over during a part of the year, in common with other 


; i ll : a —_ oh ’ 
public lands of that locality, by sheep and cattle. 


There is not a syllab'e in the record that justifies 
this remark; and we only add this supplementary 
matter to the end that the Court be not misled in 
dealing with our property rights. We referred the 
Court, in our former brief, to the 15th and 27th find- 
ings, Wherein it is found that defendant in error was 
in the possession of the land in controversy at the 
time the plaintiils entered, and sought to assume the 
position of pre-emptors. Then, to show that the in- 
tegrity of these findings was beyond question or im- 
peachment, we cited from page 24 of the record, 
where it is said: ‘The foregoing is but a portion of the 
testimony used and taken on the trial.” 


The truth is, the testimony on the character of the 
possession was inadvertently omitted from the record 
in this case, through an oversight of the attorneys 
who conducted the trial at nest prius. 


The evidence 1s contained in the record in the case 
of JMartin v. Thompson (No. 167) on the calendar of 
this Court for the present term. The stipulation 
making the evidence in this ease the evidence in No. 
167, is found at page 39 of the record in that 
case. The evidence therein set forth, shows that 
the defendant in error was in possession of the 
land in controversy for several years before plain- 
tiffs’ entry, holding under paper title, cultivating 
and pasturing the same, and exercising all the acts 
of dominion and control necessary or usual by farmers 
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in that vicinity, as fences, under the law governing 
that locality, were not required; each proprietor being 
compelled to fenee in or herd his live stock. 

The evidence on this subject is found on pages 24 
to 52, inclusive, and is not contradicted by any other 
witnesses. It clearly and satisfactorily establishes 


defendant's possession and improvements, and fully 


justified the Court in finding asit did. Indeed, there 


Was a crop of wheat growing on the land at the very 
time of plaintiffs’ entry, which was subsequently 
harvested by defendant; and there also were several 
stacks of hay on the land, which was cut from it in 
1876, and stacked there by defendant's agent, and 
were standing there at the date of plaintiffs’ entry. 


At our first argument, we did not deem it proper 
to go outside of the record; nor do we now, unless 
the Court, by reason of the matter stated by plain- 
tiffs’ counsel, should desire to examine the evidence 
for itself. If it does, it will be found at the pages 
above indieated, in record 167. 

K. D. WHEELER. 


Attorney for Defendant in Error. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 


No. 167. 


SAMUEL B. MARTIN, PLAINTIFF IN ERROR, 
VS. 


ANTHONY THOMPSON. 


IN. ERROR TO THE SUPREME COURT OF THE STATE OF 


CALIFORNIA. 


FILED OCTOBER 135, 1885. 
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SAMUEL B. MARTIN VS. ANTHONY TILOMPSON. | 


a Transcript on Appeal. 
Supreme Court of the State of California. 


SAMUEL B. Martin, Appellant, 
vs. No. 7506. 
ANTHONY Trompson et a/., Respondent-. 


L. Aldrich, att’y for appellant; Mich. Mullany, att’y for re- 
spondent-. 


l Transcript O71 Appeal. 
In the Supreme Court of the State of California. 
Original Complaint. 


In the District Court of the Fourth Judicial District of the State of 
California, in and for the City and County of San Francisco. 


SAMUEL Bb. Martin, Plaintiff, 
vs. 


Antiony Trompson and Jonn Dor, Defendants. 


The above-named plaintiff complains of the defendants above 
named, the last named of whom is sued by a fictitious name, the 
plaintiff being ignorant of his real name, and for cause of action 
shows that the plaintiff 1s the owner and entitled to the possession 
of the following personal property, to wit: All the wheat and barley 
in the straw, unthreshed, produced the present year on the land in 

Contra Costa county, known, according to the United States 
2 survey of the same, as the southeast quarter of section 13, 

township 2 south, range 1 east, severed from said land and 
now lying or being thereon. 

Plaintiff further shows that said property is of the value of two 
thousand dollars. : 

Plaintiff further shows that the defendants now hold possession 
of said property against the consent of the plaintiff, and unlawfully, 
and against the consent of plaintiff, withhold the possession thereof 
from him. 

Wherefore plaintiff demands judgment against the defendants for 
the possession of said property, or for the sum of two thousand dol- 
lars (the value of said property in case a delivery cannot be‘had), 
and for two hundred dollars damages for the detention of said prop- 
erty, and for costs. 

L. ALDRICH, 
Attorney for Plaintiff. 
STATE OF CALIFORNIA, 
City and County of San Francisco : 


Samuel B. Martin, being’ duly sworn, says that he has read the 
foregoing complaint ; that the same is true of his own knowledge, 
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except the matters therein stated on his information or belief, and 
as to these matters he believes it to be true. 
SAM ’L B. MARTIN. 
Subseribed and sworn to this 10th day of August, 1878, before me. 
[SEAL. | T. W. TALIAFERO, 
Notary Public. 
liled August 10th, 1878. 
THOS. TH. REYNOLDS, Cler/, 
By TH. W. KIND, Dep. Clerk. 


Demurrer to Complaint. 


(Title of court and cause.) 


Now comes the defendant, Anthony Thompson, and demurs to 
the complaint herein, and for cause alleges: 
Ist. That it does not state facts suflicient to constitute a cause of 


action. 

2d. That it is ambiguous, unintelligible, and uneertain in this, 
VIZ: 

a. It does not allege that plaintiff ever had possession of the per- 
sonal property described in the complaint, and fails to allege a de- 

mand thereof. 
3 Wherefore said defendant prays Judgment— 
First. That plaintiff take nothing herein. 

Second. ‘Phat defendant have judgment against plaintiff for the re- 
turn to him of the personal property deseribed in the complaint, 
which he, plaintif, has carried away and appropriated under 
process issued in this action, or for the value of said personal 
property, viz., three thousand (3,000) dollars, gold coin; also for 
one thousand (1,000) dollars damages caused to defendant by the 
taking from him of said.personal property, and also for a reason- 
able attorney’s fee, viz.,two hundred and fifty (250) dollars, incurred 
in the necessary defense of this action, and for costs of suit. 

Dated August 31st, A.D. 1S7S. 

MICH. MULLANY, 
Attorney for Defendant. 

Filed Aue. sist, 1878. 

THOS. Tl. REYNOLDS, Clerh, 
By J. L. WARD, Dep’y Clerk. 

Service of a copy of the within demurrer admitted this 5lst day 
of August, 1878. 

L. ALDRICH, 
Atty for PIF. 


Answer to Original Complaciut. 
(Title of court and cause } 


Now comes the defendant, Anthony Thompson, and for answer 
the complaint filed Lerein— 
Denies that there is any defendant in this action but himself, and 
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avers that the name “John Doe” does not represent any person or 
party whatever, and that said name ought not to have been inserted 
as a fictitious defendant. 

Denies that the plamtiffis the owner or entitled to the possession 
of the personal property mentioned in the complaint or to or of 
any part thereof. 

Denies that the defendants, or either of them, unlawfully with- 
hold the possession thereof from plaintiff, or of any part thereof. 

lor a further and separate answer, and by way of cross-complaint, 
defendant avers that he is now, and has always been, the sole, ex- 
clusive, and absolute owner of the personal property mentioned in 
the complaint, to wit: All the wheat and barley in the straw, un- 

threshed, produced the present vear on the land in Contra 
Costa county, insaid State, to wit: on the southeast (S.E.) quarter 
({) of section thirteen (13), township two (2) south, range one 
(1) east, Mount Diablo meridian, and avers that plaintiff has no 
right, title, claim, or demand of any kind to said personal property. 

Said defendant further avers that he is now, and at all the times 
hereinafter mentioned, has been, qualified and entitled to pre-e pt 
a quarter section, to wit, one hundred and sixty aeres, of land under 
the laws of the United States, and that he, defendant, entered into 
the actual possession, occupation, and cultivation of said quarter see- 
tion of land above described, being the same deseribed in the com- 
plait, on the — day of Mav, A. D. 1876, in good faith, as a pre- 
emption settler, and with the dona fide intention of pre-empting said 
quarter section of land under the laws of the United States; that 
said quarter section of land was never reduced to actual possesslon 
by any party or person whatever prior to the said entry of defendant, 
in May, A. D. 1876, as aforesaid, and that ever since said entry, to 
Wit, in May, A. D. 1876, defendant has been and is now In the ex- 
clusive, actual, and adverse possession, occupation, and cultivation 
of said quarter section of Jand as such pre-emption settler, and in 
the actual possession thereof, and claiming the same adverse to the 
plaintifl and to all the world, except the United States Government, 
from which defendant expects to derive, in due time and by due pro- 
cess, his title thereto as such pre-emptor ; that the personal Property 
described in the complaint is the annual crop which defendant has 
raised on said quarter section of land during the current year A. D. 
LISTS by his, detendant’s, own industry and labor, and at his own 
expense, and while claiming said land as such pre-emptor, and while 
in the exclusive, actual, and adverse possession of said land as afore- 
said; that said personal property is ot the value of three thousand 
(3,000) dollars, gold coin, or more, and the same has been taken by 
plaintil from the possession of defendant, under process caused to 
be issued in this action by plaintiff, and by him appropriated to his 
own (plaintiffs) use, and to defendant’s damage in the sum of one 
thousand (1,000) dollars; that defendant has been obliged to retain 
and tire an attorney-at-law to defend this action and attend to the 
legal proceedings therein, to defendant's expehse and damage In, to 
wit, the sum of two hundred and fifty dollars. 
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5 Wherefore defendant prays Jjudgment— 


ist. That the personal property mentioned in the com- 
plaint and in this answer be returned by plaintiff to defendant, 
if a return thereof can be had or made by plaintiff, or, in case of a 
failure or inability to so return said personal property, that defend- 
ant have and recover judgment against plaintiff for the sum of three 
thousand (3,000) dollars, gold coin, the value of said personal prop- 
erty; and 
2d. That defendant have and recover judgment against plaintiff 
for the further sum of one thousand (1,000) dollars damages, caused 
by plaintiff taking possession of said personal property, and for a 
reasonable attorney’s fee, viz.,two hundred and _ fifty dollars, and 
for costs of suit herein, and for such other and further relief as to 
this honorable court may seem Just and proper. 
MICH. MULLANY, 
Att'y for Def?t. 
STATE OF CALIFORNIA, |... 
County of Alameda, f§ 


Anthony Thompson, being duly sworn, on oath says that he is 
the defendant named in the foregoing action and answering in the 
foregoing answer, and that he has read the foregoing answer and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to matters therein stated on information or 
belief, and as to those matters he believes it to be true. 


ANTHONY THOMPSON. 


Subscribed and sworn to before me this 27th day of August, 1878. 
[ SEAL. | CURTIS H. LINDLEY, 
Notary Public. 
hiled August 31st, 1878. 
THOS. H. REYNOLDS, Clerh, 
By J. L. WARD, Dep’y Clerk. 


Service of a copy of the witiiin answer admitted this 31st day of 
August, A. D. 1878. 

L. ALDRICH, | 

Att'y for PRY. | 


G Order Sustaining Demurrer to Complaint. 
(Title of court and cause.) 
In open court, Dec. 18th, 1878. No. 22445. 


The court having duly considered the demurrer of defendant, A. 
Thompson, to the complaint in this action, it is now ordered that 
said GCemurrer be sustained, with leave to amend the complaint. 


Amended Complaint. 
(Title of court and cause.) 


And now comes the plaintiff above named and, by leave of the 
court first had and obtained, files this his amended complaint in 
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said action, and complains of the above-named defendants, the last 
named of whom is sued by a fictitious name, the plaintiff being igno- 
rant of his name, and, for a cause of action against the defendants, 
shows that on or about the 10th day of August, LS78, and before the 
commencement of this action, the plaintiff was, and ever since has 
been, and now is, the owner and entitled to the possession of the fol- 
lowing personal property, to wit: All the wheat and barley in the 
straw, unthreshed, on the tract of land in Contra Costa couuty 
known, according to the United States survey of the same, as the 
southeast quarter of section 13, in township 2 south, range 1 east, 
severed from said land, and now lying or being thereon. 

Plaintiff further shows that said property is of the value of two 
thousand dollars. 

Plaintiff further shows that the defendants above named, on or 
about the day and in the year aforesaid, and whilst plaintiff was the 
owner and entitled to the possession of said property as aforesaid, in 
the said county of Contra Costa, unlawfully and wrongfully, and 
without the consent of the plaintiil, took possession of said property, 
and have ever since unlawfully and wrongfully, and without the 
consent of plaintiff, withheld, and still unlawfully and wrongfully, 
and without the consent of plaintiff, withhold, the possession of said 
property from the plaintiff, to his damage in the sum of two hun- 
dred dollars. 

Wherefore plaintiff demands judgment against the defendants for 

the recovery of the possession of said property, or for two 
7 thousand dollars, the value thereof, in case a delivery cannot 
be had, and for two hundred dollars damages and the costs 
of sult. 

: L. ALDRICH, 

Atty for PU. 
STATE OF CALIFORNIA, ¥ 
City and County of San Franciseo, ) °° 


Samuel B. Martin, being duly sworn, says that he is the plaintiff 
in said action; that he has read the foregoing amended complaint ; 
that said amended complaint is true of ‘his own knowledge, except 
the matters therein stated on his information or belief, and as to 
those matters he believes it to be true. 7 


SAMUEL B. MARTIN. 


Subscribed and sworn to before me this 14th day of March, 1879. 
[SEAL. | T. W. TALIAFERO, 
Notary Public. 
Filed Mareh 15th, 1879. 
THOS. H. REYNOLDS, Clerf, 
By E. GILSEN, Dep’y Clerk. 


Due service by copy of the within and foregoing amended com- 
plaint acknowledged this 15th day of March, LS7*). = 
MICH. MULLANY, 
Attorney for Deft. 
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5 Wherefore defendant prays judgment— 

Ist. That the personal property mentioned in the com- 
plaint and in this answer be returned by pl: ee. to defendant, 
ifa return thereof can be had or made by plaintiff, or, in ease of a 
failure or inability to so return said personal property, that defend- 
ant have and recover judgment against plaintiff for the sum of three 
thousand (3,000) dollars, gold coin, the value of sald personal prop- 
erty; and 

24. That defendant have and recover judgment against plaintiff 
for the further sum of one thousand (1,000) dollars damages, caused 
by plaintiff taking possession of said personal property, and for a 
reasonable attorney’s fee, viz.,two hundred and _ fifty dollars, and 
for eosts of suit herein, and for such other and further relief as to 
this honorable court may scem just and proper. 

MICH. MULLANY, 
Atty for Def’t. 
STATE OF CALIFORNIA, | 
County of Alameda, | 


‘ SS bs 


Anthony Thompson, being duly sworn, on oath says that he is 
the defendant named in the foregoing action and answering in the 
foregoing answer, and that he has read the foregoing answer and 
knows the contents thereof, and that the same is true of his own 
knowledge, except as to matters therein stated on information or 
belief, and as to those matters he believes it to be true. 


ANTHONY 'PITOMPSON. 


Subseribed and sworn to before me this 27th day of August, 1878. 
[ SEAL. | CURTIS H. LINDLEY, 
Notary Public. 
Filed August 31st, 1878. 
THOS. H. REYNOLDS, Clerf, 
By J. L. WARD, Dep'y Clerk. 


Service of a copy of the within answer admitted this 31st day of 
August, A. D. 1878. 


L. ALDRICH, 
Atty for PEif. 
G Order Sustaining Demurrer to Complaint. 
(Title of court and cause.) 
In open court, Dec. 18th, 1878. No. 22448. 


The court having duly considered the demurrer of defendant, A. i 
Thompson, to the compl: unt in this action, it is now ordered that | 
suid GCemurrer be sustained, with leave to amend the complaint. 


Amended Complaint. 


(Title of court and cause.) 
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And now comes the plaintiff above named and, by leave of the 
court first had and obtained, files this his amended complaint 1n 
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said action, and complains of the above-named defendants, the last 
named of whom Is sued by a fictitious name, the plaintiff being i igno- 
rant of his name, and, for a cause of action against the defend: ants, 
shows that on or about the 10th d:; ay of August, LS78, and before the 
commeneement of this action, the plaintiff was, and ever since has 
been, and now is, the owner and entitled to the possession of the fol- 
lowing personal property, to wit: All the wheat and barley in the 
straw, unthreshed, on the tract of land in Contra Costa county 
known, according to the United States survey of the same, as the 
southeast quarter of section 13, in township 2 south, range 1 east, 
severed from said land, and now lying or being thereon. 

Plaintiff further shows that said property is of the value of two 
thousand dollars. 

Plaintiff further shows that the defendants above named, on or 
about the day and in the year aforesaid, and whilst plaintiff was the 
owner and entitled to the posse ssion of said property as aforesaid, in 
the said county of Contra Costa, unlawfully and wrongfully, and 
without the consent of the plaintiil, took possession of said property, 
and have ever since unlawfully and wrongfully, and without the 
consent of plaintiff, withheld, and still unlawfully and wrongfully, 
and without the consent of plaintiff, withhold, the possession of said 
property from the plaintiff, to his damage in the sum of two hun- 
dred dollars. 

Wherefore plainuff demands judgment against the defendants for 

the recovery of the possession of said property, or for two 
7 thousand dollars, the value thereof, in case a delivery cannot 
be had, and for two hundred dollars damages and the costs 
of sult. 
L. ALDRICH, 
Atty for PU. 
STATE OF CALIFORNIA, . 
City and ( ae of San Francisco, - 


Samuel B. Martin, being duly sworn, says that he is the plaintiff 
in said action: that he has read the foregoing amended complaint ; 
that said amended complaint is true of his own knowledge, except 
the matters therein stated on his information or belief, and as to 
those matters he believes it to be true. 


SAMUEL B. MARTIN. 


Subseribed and sworn to before me this 14th day of March, 1879. 

[ SEAL. | T. W. TALIAFERO, 

| Notary oo 
iled Mareh 15th, 1879. 

THOS. H. REYNOLDS, Clerk, 

By IE. GILSIEN, Dep’y Clert. 

Due service by copy of the within and foregoing amended com- 
plaint acknowledged this 15th day of March, 1879. 


MICH. MULLANY, 
Attorney for Deft. 
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Demurre r to A hile nded Complaint. 
(Title of court and eause.) 


Now comes the defendant, Anthony Thompson, and demurs to the 
amended complaint filed herein, and for cause alleges : 

Ist. That it does not state facts suflicient to Constitute a cause of 
action. 

2d. That it is ambiguous, unintelligible, and uncertain in_ this, 
VIZ: 

a. It does not allege that plaintiff ever had the possession of the 
property deseribed in the complaint, and fails to allege a demand 
thereof. 

Wherefore defendant prays jJudgment— 

First. That plaintiff take nothing herein. 

Second. That defendant have judgment against plaintiff for the 
return to him of the personal property described in the complaint, 

which he, plaintiff, has carried away and appropriated under 
5 process Issued in this action, or for the value of said personal 

property, to wit, three thousand five hundred (5,500) dollars; 
also for the further sum of one thousand (1,000) dollars damages 
caused to defendant by the taking from him of said personal prop- 
erty, and for lawful interest on the said personal property or its said 
value from the time of its said taking and appropriation by plain- 
tiff, and also for a reasonable counsel fee, to wit, five lundred (500) 
dollars, incurred in the necessary defense of this action, and for costs 
of suit herein. MICH. MULLANY, 

eAttorine i] for’ Lh fe ndant, 

Filed March 21st, 1S79. ; 

THOS. TH. REYNOLDS, Clerk, 
Dy ly. GILSON, Deputy Clerk. 


Service of copy of the within admitted this 21st of March, 1879. 
L. ALDRICH. 
Attorney for Plaintiff. 


Stipulation that thre Ansar 7 of Def ndant Thompson ty Original Cam- 
plaint Shall Stand (1S Answer lo Amu nded Complaint. Mareh 21 sf, 
1879. 

(Title of court and cause. ) 

It is hereby stipulated and agreed that the answer of defendant, 
Anthony Thompson, to the complaint now on file in said action 
shall stand ny and be the answer of said defendant to the amended 
complaint filed herein, and that all new allegations contained in 
said amended complaint shall be deemed and held as denied by 
said defendant, Anthony Thompson. 

L. ALDRICH, 
Attorney for Plante. 
MICH. MULLANY, 
.: 7 Attorney for Defe ndait. 
Miled March 29th, 1879. i 
THOS. Il. REYNOLDS, Clerf, 
By Kk. GILSON, Dep y Clerk. 
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Order Overruling Demurrer of Defendants to Amended Complaint. 
(Title of court and cause.) 
In open court, April 28th, A. D: 1879. No. 22448. 


Upon argument of counsel, in open court, it is ordered that the 
demurrer to the amended complaint herein be overruled, with leave 
to defendants to answer said complaint within ten «ay 


q Answer to Cross-Complaint. 
(Title of court and cause.) 


And now comes the above-named plaintiff and, for answer to the 
cross-complaint. filed by the defendant Thompson herein, denies 
that said Thompson is now, or at any time has been, the sole, exclu- 
sive, absolute, or other owner of the personal property mentioned in 
the complaint, or any part thereof. 

And further answering said cross-complaint as to the allegation 
therein that said Thompson is, and at all times thereinafter men- 
tioned has been, qualified and entitled to pre-empt a quarter section 
of land under the laws of the United States, plaintiff says that he 
has no information or belief on the subject of said allegation sufhi- 
cient to enable him to answer the same, and on that ground denies 
that said Thompson ts, or at any time has been, qualitied or entitled 
to pre-empt a quarter section or any land under the laws of the 
United States. 

And further answering said cross-complaint plaintiff denies that 
on the — dav of May, 1576, or at any other time, the defendant 
Thompson, in good faith, or with the dona fide intention of pre- 
empting the quarter section of Jand deseribed in the complaint, 
entered into the actual possession, occupation, or cultivation of the 
quarter section of land described in the complaint, or any part 
thereof, (*and plaintiff avers the truth to be that said Thompson, at 
or about the time last mentioned, entered into and upon said quarter 
section of land in bad faith, whilst plaintiff, through his agents, was 
in the open, notorious, and actual possession of the same, and 
when plaintiff had the absolute title in fee to the same, derived from 
the United States through the State of California, of which pos- 
session and title of the plaintiff said Thompson had due notice at 
the time of his said entry.) ; 

Plaintiff further denies that the personal property described in 
the complaint is, or ever was, of the value of $5,000 (for of any 
ereater value than $1,058); and plaintiff denies that the taking by 
plaintiff of said personal property from the possession of said Thomp- 
son under process which plaintiff caused to be Issued in this action, 
or the appropriating of the same by plaintiff to his own use, 1s, or 


*Portion which defendant moved to have stricken out. See notice on page. ad ol 
this transeript. 


fd id. See page 2. 
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ever was, to the damage of said Thompson in the sum of $1,000 or 
any other sum. | 
10 And further answering the allegation in said ecross-com- 
plaint that said Thompson has been obliged to hire an 
atttorney-at-law to defend this action and attend to the legal pro- 
ceedings therein to the damage and expense of said Thompson in 
the sum of $250 plaintiff says that he has no information. or 
belief concerning the said expense and damage, or that part of the 
allegation relating thereto, suflicient to enable him to answer that 
part of the allegation, and on that ground denies that part of the 
said allegation. 
LE. ALDRICH, 
Atty for Plaintiff. 
STATE OF CALIFORNIA, ia | 
City and County of San Francisco, § = 
Samuel B. Martin, being first duly sworn, deposes and says that 
he is the plaintiff in the above-entitled action: that he has read the 
foregoing answer and knows the contents thereof; that the same is 
true, except as to the matters therein stated on information and 
belief, and as to those matters be believes it to be true. 


SAMUEL Lb. MARTIN. 


Subseribed and sworn to this 11th day of Deeember, A. D. 1879, 
before me. 
[SEAL. | T. W. TALIAFERRO, 
Notary Public. 
Filed Dee’r 15th, 1879. 
WM. A. STUART, Clerk, 
By E. GILSON, Dep'y Clerk. 


Service of the within answer by copy acknowledged this 12th 
day of December, 1879. 
MICH. MULLANY, 
Atty for Def't. 


Order Transferring Cause from the Fourth District Court to Department 
No. (), Supe rior Court. 


In the Superior Court, City and County of San Francisco, State of 
California. 
(Title of cause.) 
JANUARY 25D, 1850. 
It is ordered that the above-entitled cause (pending in the 
1] district court of the fourth judicial district of the State of 
California, in and for the eity and county of San Francisco, 
on the 5lst day of December, A. D. 1879) be, and the same is hereby, 
assigned to department No. 6 of this court. 
WM. P. DAINGERFIELD, 
Presiding Judge. 
Miled January 23d, 1880. 
WILLIAM A. STUART, Clerf, 
By Hl. C. BIGGS, Deputy Clerk. 
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Order Transferring Cause from Department No. 6 to Department No. 6. 
(Title of court and cause.) 


This cause having been heretofore assigned for hearing to Judge 
Edmonds, department No. 6 of this court, now, upon motion of C. 
q I]. Lindley, counsel for intervenor, and consent of all the parties in 
interest herein, and cause shown, it is ordered that the order here- 
tofore made assigning said cause to said department 6 be, and the 
- same is hereby, vacated and set aside, and that this cause be, and 
the same is hereby, assigned for hearing and determination to Judge 
Wilson, department No. 5 of this court. 
WM. P. DAINGERETELD, 
Presiding Judge, Superior Court, 
City and County of San Francisco. 
Dated April 6th, 1880. 
Kiled April Sth, LSSO. 
WILLIAM A. STUART, Clerf, 
By H. C. BIGGS, Deputy Clerk. 


Findings. 
(Title of court and cause.) 


This cause eame on regularly for trial by the court without a jury, 
a jury having been waived by the parties thereto, on, to wit, the 
27th day of April A. D. 1880, Messrs. L. Aldrich and John J. Wil- 
liams appearing for the plaintiff and Mich. Mullany appearing for 
defendant, Anthony Thompson, and the action having been dis- 
missed as to the defendant, John Doe, and the CaUSC having been 
tried and submitted for decision, from the pleadings, evidence, and 
admissions of the parties the court finds the following facts, viz: 


12 I irst. 


That at and before the commencement of this action, viz., on and 
before the 10th day of August, A. D.1878,defendant, Anthony Thomp- 
son, was the owner and entitled to the possession of the personal 
property mentioned and deseribed in the complaint and amended 
complaint herein, viz., all the wheat and barley in the straw, un- 
threshed, produced during the year A. D. 1878, and being, at the 
time of the commencement of this action, on the southeast quarter 
of section 15, township 2 south, range 1 east, Mount Diablo base and 
f meridian, in the county of Contra Costa, State of California, and 

plaintiff did not then, or at any time betore, own, and has never since 

owned, any part of said personal property, and was not then, and has 

never since been, entitled to the possession of said personal property, 
; or any part thereof. 


Seeond. 
Said quarter section of land, with the quarter section lying next 
north thereof, viz., the east half (ie. 3) of section thirteen (15), town- 


Q—— 167 
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ship two (2) south, range one (1) east, Mount Diablo base and me- 
ridian, is agricultural land, and was located by the locating agent of { 
the State of California on the 17th day of October, 1862, at the re- 
quest and in the name of plaintiff, in lieu of the east half (2) of see- { 


tion sixteen (16), township 22 south, range 6 east of Mount Diablo 

base and meridian; that the last-named township has never been 

surveyed by authority of the United States, and no plat or survey 

thereof has been filed in any land office thereof; that the said east 

half of said section 16 is within the boundaries of a Mexican grant, /~ 
known as San Miguelito, confirmed to one Gonzalez, the final sur- 

vey of which was made and approved in 1859, and has since been 

patented. 


Third. 


That on the 2nd day of March, 1863, the State of California issued 
a certificate of purchase to plaintiff for the land deseribed in the 
plaintiff's complaint; that said land was listed by the United States 
Government to the State of California on the Sth day of September, 
1870, and a patent therefor issued by said State to plaintiff on Feb- 
ruary 9, 1871. 

) 


3 Fourth. 


That the plat of the United States survey of township 2 south, 
range 1 east, Mount Diablo meridian, embracing said lands, was 
filed in the United States land office at San Francisco on the 10th 


day of June, 1865. 
hifth. 

That on the 10th day of April, 1859, the Mexican government 
eranted to Jose Noriega and Robert Livermore a certain tract of 
land, known by the name of Las Pocitas, which said grant con- 
tained all that Jand within the following boundaries, to wit: Bounded 
on the north by the Lomas de las Cuevas, on the east by the Sierra 
de Buenos Ayres, on the south by the dividing line of the estab- 
lishment of San Jose, and on the west by the rancho of Don Jose 
Dolores Pacheco, containing In all two square leagues, provided 
that quantity be contained within the said boundaries, and if less 
than that quantity be found to be centained therein, then that less 
quantity and all of the said deseribed tract of land. 


Sixth. 


That the departmental assembly of the Mexican government con- 
firmed said grant on the 22nd dav of May, 1540. 


Seventh. 


That on or about the 27th day of February, 1852, said Noriega 
and Livermore petitioned the board of land commissioners, ap- 
pointed under the provisions of an act of Congress, approved March 
3, 1857, entitled “An act to ascertain and settle the private land 
claims in the State of California,” to have the said grant confirmed, 
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and that on or about the 14th dav of February, A. D. 185-4, the | 

sald board of land commissioners did contirm the same to said i 
Noriega and Livermore, their heirs and assigns, and that said decree 

{ of confirmation so made by the said board of land commissioners 


deseribed the boundaries to be: “On the nerth by the Lomas de las 
Cuevas, on the east by the Sierra de Buenos Ayres, on the south by 
the dividing line of the establishment of San Jose, and on the west 
by the rancho of Don Jose Dolores Pacheeo, containing in 
=. 14 all two square leagues, a little more or less, provided that 
quantity be contained within the boundaries named ; and if 
less than that quantity be contained therein, then that less quantity 
is hereby confirmed.” 


Miehth. 
That the United States court for the northern district of Califor- | 
nla, on appeal to it from said deeree of the board of land commis- | 


sioners, did, on or about the 1Sth day of February, A. D. 1859, duly 
confirm said erant to said Noriega and Livermore to the same ex- 
tent and for the same quantity of land, and by the same description 
and under the same conditions as the said board of Jand commis- 
sioners had done; that the Supreme Court of the United States, at 
the December term, A. D. 1S60, affirmed the said deeree, and every 
part thereof, of the said United States district court. 


Ninth. 


[n March, A. D. 1869, the United States surveyor general for Cal- 
iftornia, being duly authorized and instrueted so to do, did cause the 
said Mexican grant so confirmed to be surveved, segregated, and des- 
ignated in accordance with the claims thereofand within the bound- 
aries set forth im said decrees of confirmation, the amount so segre- 
vated consisting of about LWoO square leagues—a little more or less : 
that said survey and segregation so made in Mareh, 1869, was ap- 
proved by the United States surveyor general for California on May 
Lith, A. D. 1870, and, upon beine transmitted, the same was ap- 
proved by the Commissioner of the United States General Land Of- 
fiee on Mareh ist, IS7]l,and the said survey was afterwards trans- 
mitted to the Secretary of the Interior of the United States, and by 
him duly approved on June 6th, A. D. 1871. 


Tenth. 


On the 20th dav of August, 1872,a patent was issued by the United 
States Government for the land so surveved and designated in 
March, 1869, to said Noriega and Livermore, their heirs and as- 


» sas 


SIGS. ; 


Eleventh. 


The southeast quarter of seetion thirteen (15), township two (2) 
south, range one (1) east, Mount Diablo base and meridian, 

15 upon which the crop of grain in controversy in this action 
was raised, is embraced within the traet described in and econ- 
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firmed by the decrees of the board of land commissioners, the United 
States district court, and of the Supreme Court, but was not embraced 
within the final survey of the said Mexican grant, as above men- 
tioned, or in the patent issued by the Government of the United 
States to the said Noriega and Livermore therefor. 


Twelfth. 


That on the 15th day of May, 1876, the defendant, Anthony 
Thompson, entered upon the said southeast quarter (}) of section 
thirteen (13) in township two (2) south, range one (1) east, Mount 
Diablo base and meridian, containing 160 acres, only with the in- 
tention of pre-empting the same under the laws of the United States, 
and at the time he entered into possession of said quarter section of 
land he was over twenty-one (21) vears of age, Was a single man, but 
had not declared his intention to become a citizen of the United 
States, but did thereafter, on May 25th, 1876, declare such intention ; 
that he immediately thereafter made some Jmprovements, including 
a small dwelling house, on said land, and has ever since resided 
thereon and cultivated a portion of the same; that he has never pre- 
empted any other iand within the United States or any of the Terri- 
tories thereof. and he did not quit or abondon his residence on his 
own land to reside on or pre-empt said quarter seetion of land; and 
he does not own, and never has owned, three hundred and twenty 
acres of land, or any land whatever, in any State or Territory of the 
United States, and no contract, expressed or implied, does now or 
ever did exist that the title which he, said Anthony Thompson, 
should acquire to said quarter section of land by virtue of his said 
settlement thereon or under the pre-emption laws of the United 
States should inure in whole or in part to the benefit of any other 
person ; that afterwards, on the — day of May, 1876, said Anthony 
Thompson made application to file his declaration of intention to 
pre-empt the said quarter section of land to the officers and in the 
oftice of the United States land oftice for the distriet in which said 
quarter section of land is located, viz., in San Franeiseo, California, 
and at the same time tendered the legal fees for filing and accepting 

the said declaration, but which application and fees were re- 
16 fused by the register and receiver of said land office, which de- 

decision has never been appealed from; that said Thompson 
has ever since last-mentioned date been r sady and willing to file said 
declaration, and to do all necessary and lawful acts on his part towards 
pre-empting said quarter section of land, whenever permitted to do so, 
and said defendant, Anthony Thompson, has maintained actual and 
exclusive possession of said quarter section of land sinee the month of 
October, 1876; that at the time said Thompson entered upon said 
land the said plaintiff was in possession thereof, and a few days 
thereafter notified said Thompson that he claimed to be the owner 
thereof under and by virture of a patent from the State of Califor- 
nia, Which said patent was then exhibited to said Thompson. 


Thirteenth. 
That on the 5th of May, 1854, W. J. Lewis, deputy surveyor, 


—-< - 


SAMUEL THOMPSON. 
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under instructions from the surveyor general of the United States 
for the State of California, made a survey which purported to show the 
exterior boundaries of the Rancho Los Pocitas, the field-notes of which 
sald survey were finally approved by the said surveyor general on 
the 7th day of May, 1854; that on the 3d day of May, 1875, Willis 
Drummond, then Commissioner of the General Land Offiee, deeided 
in the case of Arthur Sinclair ¢. The Western Pacific Railroad Com- 
pany, as a matter of fact, that the said Lewis survey correctly showed 
the exterior boundaries of the said Los Poeitas Raneho, which said 
decision was on the 25th day of November, 1875, approved and 
aftirmed by C. Delano, the Secretary of the Interior; that on June 
26, 1879, Carl Schurz, Secretary of the Interior, affirmed the decis- 
ion of the Commissioner of the General Land Office, dated the 9th 
day of March, 1878, in the case of The State of California v. The 
Central Pacific Railroad Company, in which decision of Arthur 
Sinclair v. The Western Pacific Railroad Company was atlirmed; but 
defendant, Anthony Thompson, was not a party or appearing in 
either of said cases before the Land Department. The quarter sec- 
tion of land upon which the crop of grain in controversy grew and 
was produced is wholly without the bonds and limits of said Lewis 


survey, and the said quarter section of land upon which the crop of 
erain in controversy was raised has never been fully enclosed or 


feneed. 
7 Fourteenth. 


In the vear A. D. 1865 one I. H. Dyer, a deputy United States 
survevor general for California, in pursuance of the usual and proper 
official instructions in that behalf, made a survey and map of said 
Mexican grant Las Pocitas, which were approved by the United 
States survevor general for California in A.D. 1566, and were there- 
after rejected and disapproved by the Secretary of the Mterior of 
the United States and a new survey ordered, to embrace two square 
leagues. It, said Dyer’s survey, included said southeast quarter of 
section thirteen in township two south, range one east, Mount Diablo 
base and meridian, on which the crop in controversy in this action 
was produced and raised. 


lifteenth. 


On February Ist, A. D. 1866, plaintiff, 8. B. Martin, entered into 
a contract or agreement with the heirs of said Robert Livermore, 
the said grantee of said Mexican grant and the parties then entitled 
to said Mexican grant, which recited that said heirs were the owners 
of said Mexican grant and that plaintiff claimed to be the owner of 
over 2,700 acres of land under warrants issued by the State of Cali- 
fornia for school purposes, and under pre-emption claims assigned 
to him, and ineluding the land on which the crop in controversy 
was raised; and it further recited that said lands claimed by plain- 
tiff would be included within the final survey of said Mexican grant: 
and it was then agreed that in case said lands should be included 
within said final survey of said grant that plaintiff should have the 
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privilege of purchasing the same from said heirs of Livermore at 


$1.25 per acre. This contract was acknowledged on January 24th, 
i867, by plaintiff, Samuel B. Martin, and recorded in the ofhice of 
the COUNLY recorder of Alameda COUNTY, in book U of deeds, Page f 
7998, on the 7th day of February, 1867, and also recorded in the oflice | 
of the county recorder of Contra Costa county on December 12th, 
ISGG6, tn volume 14 of deeds, page 151, ete. 
Sixteenth. 
Thi: At ever -tnee sald 2oth ds ay of May, A. D. 1876, said Anthony 
Thompson has claimed, and does now claim, said quarter 
1S section of land on which the crop of grain in controversy was 
raised adversely to plaintiff and all the world, except the 
nited States Government, and claims that said quarter section Is 
pubhe land and subject to pre-emption by him. 
Seventeenth. 
The personal property described in the complaintand the amended 
com, aint herein is the annual crop which defendant, Anthony 
Phompson, raised and produced on said quarter section of land during 
tiie Vvear A. D. 1878 DY his own industry, labor, anid CXPehise, anid 
While he was in the actual, exclusive, and adverse possession of said 
quarter section of land,as herembetore mentioned; and plaimtif 
never had sang of said se or of ULV par thereof until after 
this action was commenced, when he obtained possession thereof “—— 
under and by virtue of the process and proceedings in claim and | 
loll ve ry sued out by him, plait, herein; and plaimtil did not 
contribute In any way or assist in raising or producing said crop, | 


} 
ey i. ’ “ : ‘ . : ' 
Which was, at the meot and at all times before the conrmencement 


t} 
of this action. in the exelusive possession of defendant, Anthony 


rq} ; 
i iMOWIPSO?. 


Mighteenth. 


At or immediately after the commencement of this action on, v1z., 
the L2th day of August, 1S7S, said personal property, deseribed in 
the —— and amended complaint, Was taken into possession 
by and delivered to the plaintiff, Samuel B. Martin, under and by 
virtue of process and procee dings on claim and delivery thereof, of 
which plaintiff availed himself in this action, and plaintiff has ever 
since withheld and detained said personal property from defendant, 
Anthony Thompson. 


Nineteenth. 


Said personal property so taken and detained by plaintiff from 
defendant, Anthony Thompson, was of the value of two thousand 
(32,000) dollars on, to wit, the 12th day of August, A. D. 1878, when 
plaintiif took possession thereof. 


‘Twentieth. 


The defendant, Anthony Thompson, has been obliged to retain 


SAMUEL 
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and employ legal counsel to defend this action and atiend to the 

proceedings therein to regain his property so taken from him by 
plaintiff to his cost and expense in the sum of S200. 

19) That at the time the petition for intervention of Joseph 
Waterman was filed in this action, viz., November 7th, 187s, 

said personal property described and mentioned in the complaint 


and amended complaint herein was not on said quarter section of 


land or in the said county of Contra Costa, but the same had been 
threshed and removed from said county of Contra Costa and con- 
verted by plaintiff, Samuel B. Martin, long before the filing of said 
petition in intervention, and all of which was well known to said 
Joseph Waterman as said threshing, removal, and conversion trans- 
pired, and the said Joseph Waterman made no objection to the 
threshing and removal from said Contra Costa pesenes and conver- 
sion of said personal property by said vlaintiff; and when said peti- 
tion for intervention was filed by said Joseph Waterman he knew 
that said personal property had been long before threshed, removed 


from Contra Costa county, and converted to his own use by. plain- 
e e | 


tiff: and = said Joseph Waterman never was in the possession of 


sald pe ‘rsonal prope rtv, or of any part thereof. and he made no ex- 


ertion to regain the possession thereof from p aintiff at the time of 


or after the taking thereof by plaintiff under process and proceed- 
ings had and taken in this action, and of the taking of sai | personal 
property by plaintiff said Joseph Waterman well knew at the time it 
oceurred, 

The said sum of $3548.55 mentioned by said Joseph Water- 
man as being advanced to defendant, Anthony Thompson, sub- 
sequent to the date of the e rop mortgage mentioned and set forth | 
said petition for intervention was not, nor was any part thereof, 
advanced to procure the protection Or safety of the said Crop de- 
scribed in said crop mortgage. 

Qn the trial of this action said Joseph Waterman asked for and 
elaimed only the relief specifically prayed for in his said petition 
for intervention, viz., that the personal property deseribed in the 
complaint be returned to him, said Joseph Waterman. 

Said personal property described in the complaint and amended 
complaint, and hereinbefore in these findings, was taken Dy plain- 
tiff on, to wit, Aueust 12th, IS7S, and removed and converted by 
plaintiff? against the will and consent of detendant, Anthony Thomp- 


, 
t Uil 


{ 
] 
l 


son: amd intervenor, Jos. Waterman, did not have at the time of 


filing his petition of intervention herein and has not now any In- 

terest In the subject-matter of this action, or any len thereon, or 
rieht to the possession thereof. 

20) The 8500 tor which the promissory note was given by said 
Anthony Thompson to said Jos. Waterman, mentioned in said 

petition for intervention, was not advanced for the purpose of en- 

abling said Thompson to produce said crop of grain, and ~ re Was 

only a small portion of said sum advanced or loaned when said 

promissory note and crop mortgage were executed by said Anthony 

Thompson. 

And, as conclusions of law, the court finds and holds: 


~~ ate tat cesses Ne 
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I irst. 


That defendant, Anthony Thompson, is entitled to judgment against 
plaintiff, Samuel B. Martin, for the return of said personal property 
mentioned and described in the complaint and amended complaint, 
viz., all the wheat and barley in the straw, unthreshed, being on the 
southeast quarter (S. Ik. }) of section thirteen (15), township two (2) 
south, range one (1) east, Mount Diablo base and meridian, in Contra 
Costa county, California, on, to wit, the 10th day of August, A. D. 
1878, and immediately thereafter taken by plaintiff from = said de- 
fendant, and, in ease a delivery of said personal property cannot be 
had, the defendant, Anthony Thompson, have Judgment against 
plaintiff, Samuel B. Martin, for the sum of two thousand (2,000) dol- 


lars, and in either ease that he also have judement for legal interest 


on said sum from August 12th, A. D. 1878, and for costs of suit; and, 


Second. 


That intervenor, Joseph Waterman, is not entitled to the posses- 
sion of said personal property deseribed in the complaint and 
amended complaint, or to any part thereof, and is not entitled to any 
relief in this action ; and let Judgment be entered accordingly. 

Done in open court this 25d day of August, A. D. 1880. 

(Signed) T. K. WILSON, Judge. 


Filed August 25rd, 1880. 


WM. H. STUART, Clerk. 


Bill of Exceptions of Defendant, Settled and Signed at the Time of Ren- 
di Pung Decision ae i*¢ Mn. 


(Title of court and Cause. ) 


On April 27th, 1880, this cause came on for trial, and defendant, 
ANTHONY THOMPSON, was sworn, and testified thus: 


21 Mr. Mutntanxy: Question. When did you settle on the south- 
east quarter of section 15, township two (2) south, range one 

east, Mount Diablo meridian ? 

Answer. In May, 1576. 

Question. Do you remember the time vou settled on it? 

Answer. The 15th, I think. 

Question. Had you then declared your intention to beeome a 
citizen of the United States? 

Answer. Yes, sir. 

(uestion. Have you got that declaration of intention ? 

Answer. Yes, sir; here it is. 

Question. Did you make this declaration of intention before you 
settled on the land? : 

Answer. Yes, sir. 


The declaration of intention to become a citizen was put in evi- 
dence, and bore date and attestation May 25th, 1876. 


be 
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Question. You say you made this before you went on the land ? 
Answer. Yes, sir. | 
Question. Then you did not settle on the land until the date of 

this ? 

Answer. No, sir. 

Question. What did you do after settlement ? 

Answer. I went to the United States Land Office to file on the 
land—to pre-empt it. 

Question. How long was that after you went on it? 

Answer. A few days. 


WittramM D. ENGLIsH was sworn on behalf of plaintiff and testi- 
fied thus: 


Question by Mr. Wrrrtams: Are you acquainted with the defend- 
ants in this case? 

Answer. Yes, sir. : 

Question. Do you know when they entered on this land ? 

Answer. Well, some time in May, 1876; about the middle of the 
month, I think. 

(QJuestion. Did you have any interview with them at the time of 
that entry ? 

Answer. I had; a few days afterwards Mr. Martin instructed me 
to go over there and exhibit the patent to them. 


LL. R. Martin was sworn on behalf of plaintiff and testified thus: 
22 By Mr. WiLiiams: 


Question. At the time, then, do you recollect the fences ? 

Answer. During the summer of 1576. 

(Juestion. Were any fences built ? 

Answer. Yes, sir. 

(Juestion. While you were there ? 

Answer. Yes, sir. 

(Question. State what they were. 

Answer. After they, the defendants, came there I notified Samuel 
B. Martin, and Mr. English then came up to see the parties—came 
over to my house and went from there to Livermore. 

(Juestion. Look at this and see whether you can refresh your 
memory from it or not (showing a bill). 

Answer. Yes, sir. 

[ (Question. | Now state. 

Answer. I hauled this lumber. 

Question. You hauled it? 

Answer. I had it hauled with my team; I did not haul it, of 
course. 

Question. At what date did you purchase it ? 

Answer. It must have been April. 

Question. Is not the date there ? 

Answer. No; this is the date of the delivery. It was purchased 
and then they had to send it to San Francisco, and send it up, vou 


J—Lb67 


ee ee eee eT 


18 SAMUEL BP. MARTIN VS. ANTHONY TITOMPSON. y 


know, on the ear: and the first load that was hauled out was fenee 
boards, and they were hauled on the 22d of May, 1876. 


Martin Duranp was eulled for defendant and testified as follows: 


Mr. Munraxy: Question. When did you settle on your quarter 
section of land in question ? 
Answer. In 1876. 
Question. What time in 1876” 
Answer. The 16th of Mav. - 
Question. What quarter is it ? 
Answer. The northeast. 
Question. That is north of Mr. Thompson’s ? 
Answer. Yes, sir. 


The foregoing was all the evidence offered or addueecd on the 
trial in regard to the time when said Anthony Thompson settled on 
said quarter section of land claimed by him, the time when he de- 

clared his intention to become a eitizen of the United States, 
23 and the time when he made applheation in the United States 

land office to file his declaration to pre-empt said quarter 
section of land. 


pec? fication of Error. 


Should it become material in any of the future proceedings in 
this cause in support of the judgement herein in favor of said detend- 
ant, Anthony Thompson, said defendant will claim under the forego- 
Ine bill of exceptions and evidence that it was error for the court to 
find that said Anthony Thompson entered upon the quarter section 
of land described in the complaint and amended complaint before 
he declared his intention to become a citizen of the United States. 
(See 12th finding.) 

The foregoing bill of exceptions is hereby settled and signed, and 
certified to as correct, this 25d day of August, A. D. 1SS0. 

T. WK. WILSON, Judge. 


Kilead Aucust 95d. 1SSO0. 


WILLIAM A. STUART, Clerk, 
By W. H. WEED, Deputy Clerk. 


Judanvr nt. 


(Title of court and cause. } 


AuGcust 21st, A. D. 1880. 


This cause came on regularly for trial, Messrs. Aldrich and Wil- 
liams appearing as counsel for the plaintiff and Mich. Mullany for 
the defendant. A trial by Jury having been expressly waived by the 
counsel for the respective parties, the cause was tried before the court 
sitting without a jury, whereupon witnesses on the part of plaintiff 
and defendant were duly sworn and examined and certain docu- 
mentary evidence introduced. The evidence being closed the cause 
was submitted to the court for consideration and decision, and atter 


TK ee 


ANTHONY THOMPSON, 
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due deliberation thereon the court delivers its finding and decision 
In writing, Which is filed, and orders that judgment be entered 1 
accordance therewith. 

W herefore, by reason of the law and the finding aforesaid, it Is 

ordered, adjudged, aud decreed that Samuel b. Martin, plain- 
24 tiff, take nothing by this his said action as against iAnthony 

Thompson, defendant, but that said defendant, Anthony 
Thompson, have and recover from said plaintiff, Samuel B. Martin, 
the possession of the personal property mentioned and described in 
the complaimmt and amended complaint, viz: All the wheat and bar- 
lev in the straw unthreshed on the tract of land in Contra Costa 
county, State aforesaid, known according to the United States survey 
of the same as the southeast quarter of section 15, In township 2 
south, rPanee l east, Mount Diablo base and meridian, severed from 
sald land and being thereon at the commencement of this action, or 
In case a delivery of said) property cannot be had, then that said 
defendant, Anthony Thompson, have and recover from said) plain- 
till, Samuel B. Martin, the sum of two thousand (82,000) dollars, 
with Interest thereon from the date hereof till paid, at the rate of 
seven per cent. per annum : _ it is further ordered, adjudged, and 
decreed that in either ease said defendant, Anthony Thompson, have 
and recover of and from ait plaintiff | wal interest on said sum of 
two thousand (82,000) dollars from August 12th, 1S7S, now amount- 
ine tothe further sum of two hundred and eighty-five ($285.05) 
dollars, with legal interest on said) last-named sum from the date 
hereof till paid, together with said defendant's costs and disburse- 
ments Incurred herein, taxed at the sum of S1L1.00. 

And it is further ordered, adjudeed, and decreed that Joseph 
Waterman, intervenor herein, take nothing by his intervention as 
against tic sata plaintiff, Samuel B. Martin, or the said de tend- 
ant, Anthony Phompson, and that said intervenor 1s not entitled to 
the. possession of the personal property in the comp! nin and 
amended complaint and herein deseribed, nor to any relict in this 
action. 

Judemen recorded book l. dept. 5 4 Page JO 7. Aucust Oth. ISSQ). 


CVith 


[, William A. Stuart, county clerk of the city and county of San 
lr ranecrseo, State of California, “on Farts, oun ele rk ot the superior 
court, do hereby certily the fore vO I YY LO be a true COpV of the jude- 
ment entered in the above-enti tied « muse, and recorded in judement 
book 1 of said court at page 207, department No. o: and [ further 
certify that the foregoing papers hereto annexed constitute the Judg- 
ment roll in said cause. 
25 Witness my hand and. seal of said superior court this 26th 
day of August, A. D. TS50. 


of eourt and Gause. 


WM. A. STUART, Clerk, 
M. J. MacGkR ATI, 
Deputy Clerk. 


~~ 
tH 
4 


[ SEAL. | 


(Endorsed:) Filed August 26th, 1880. Wm. A. Stuart. clerk. 
ltecorded judgment book 1, page 2U7, dept 3. 
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Notice of Decision and Order for Judgment. 
(Title of court and cause.) 


To L. Aldrich, Esq., attorney for plaintill: 
Please take notice that said court has rendered a decision in said 
cause, and has ordered judgment to be entered in favor of defend- 


ant Thompson. 
MICH. MULLANY, 


Attorney for Defendant, Anthony Thompson. a 
Filed August 24th, 1880. 
WM. A. STUART, Clerk 
Dy I. C. b IG Gs , 
Deputy Clerk. 
Service of a copy of the within notice admitted this 24th day of 
August, A. D. 1880. 
L. ALDRICH, 
Attorney for Plaintiff. 
Notice of Intention to Move for a New Trial. | 
(Title of court and cause.) | 
To the above-named defendants and Michael Mullany, Esq., attor- 
ney for defendant: 
sem 


You will please take notice that the plaintiff in said action in- 
tends to move the court to vacate the decision rendered therein on 
the 21st day of July, A. D. 1880, and for a new trial of said action, 
on the following erounds, VIZ: 

Ist. Insufticienc ‘v of the evidence to justify the decision. 

2nd. That said decision is against law. 

ord. Error in law occurring at the trial and excepted to by the 
plaintiff. 

The said motion will be made upon a statement of the case to be 
hereafter filed. 


L. ALDRICH, 
Attorney for Plaintiff. 


Filed July 30, 1880. 


WILLIAM A. STUART, Clerk, 
Dy H. Cc. BIGGS, Deputy Clerk. 


Service of the within notice admitted this 30th day of July, 1880. 
MICH. MULLANY., 
Attorney for Defendant. 


Second Notice for New Trial. 


(Title of court and eause.) 


‘To the above-named defendant and Michael Mullany, Esq., ajtorney 
for said defendant : 
You will please take notice that the plaintiff in said action, with- 
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out waiving a former notice of the same purport, given and ‘filed on 
the 30th day of July, ISSO, or any right he may have thereunder, 
intends to move the court thi at the de cision of the court hereto made 
In said action in favor of defendant and against the plaintiff be 
vacated and set aside and for a new trial of said action on the fol- 
lowing grounds, viz: 

Ist. Irregularity in the proceedings of the court and abuse of dis- 
cretion by the court and the order of the court denying plaintiff’s 

~ - motion and to amend the complaint in said action or to file an 

amended complaint therein, by which plaintiff was prevented from 
having a fair trial. 

2nd. Insufficieney of the evidence to justify said decision. 

ord. That said decision is against law. 

4th. Error in law occurring at the trial and excepted to by plain- 
tif]. Said motion will be made on a statement of the case 

L. ALDRICH, 
Attorney for Plaintis. 


Filed September 2 , LSS. 
WILLIAM A. STUART, Clerk. 
>V Hl. GC. BIGGS, Deputy Clerk. 
[endorsed : Received il COPV of the within notice this 2nd dav of 


Septem ber, LSSO. 
MICH. MULANY, 


‘ ¥ . } 
ifftorney tor Dr fendant. 


Statement on Motion for New Trial. 
(Title of court and cause.) 


And now comes the above-named plaintiff and moves the court 
that the decision of the court hereinbefore rendered in favor of the 
defendant and against the plaintiff be vacated and for a new trial ' 
of said action Ol} t] 1e following grounds, V1Z: 


y | Ist. [rrecularity in the proceedings of the court and abuse 
of diseretion by the court and the order of the court denying 
pli aintiff’s motion to file an amended com }) aint In suid action or to 
amend his complaint therein, by which plaintiff was prevented trom 
having a fair trial. 
2d. Insuthiciene Vv of the evidence to ] justi ify sald decision. 

3d. That said decision is against law. 

4th. Errors in law occurring at the trial and excepted to by plain- 
tiff. 

In support of the said motion and in explanation of the grounds 
thereof the plaintiff makes the tollowing statement of the case : 


State Hilde nt of the Case. 


As to the first ground on which said motion is based, to wit, “ Lr- 
regularity in the proceedings of the court and abuse of dise retion by 
the court denying plaintiff’s motion to file an amended complaint 
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in said action or to amend his complaint therein, by which plaintiff 
was prevented from having a fair trial,” the plaintiff states as follows, 
VIZ: 

On the — day of November, 1879, plaintiff made a motion to file 
an amended complaint in said action, which motion, after due notice 
to defendant, was based on the following affidavit on file in this ac- 
tion, to wit: 


Fourth District Court, San I'ranciseo, California. 
SAMUEL B. MARTIN vs. A. THOMPSON ef al. 


STATE OF CALIFORNIA. 
City and County of San Franeisco, J 


“ SS = 


Samuel b. Martin, being duly sworn, says that he is the plaintiff 
in the above-entitled action, and made and subseribed the affidavit 
first made and subseribed in the proceedings therein U) on which 
and the undertaking thereim filed the property in controversy was 
taken from the possession of the defendant Thompson in said action 
by the sheriff of Contra Costa county. 

Deponent further says that at the time he made said affidavit he 
was only able to judge of the value of the grain to be taken by in- 

formation and belief received from others, he never having 
25 had an opportunity to inspect the same; that the estimate 

stated in the affidavit he, in good faith at the time he made 
the same, believed to be the real or about the real value of said 
erain; that said grain had then been cut, but was unthreshed, and 
it was impossible without and even with an examination of the 
same to fix with accuracy the real value thereof. 

Deponent further says that in drawing the original complaint in 
said action his attorney, L. Aldrich, sq., of said city and county, 
had no other guide as to the value of said property than the esti- 
mate made by deponent as to such value, and accordingly in the 
complaint alleged the value to be the same, and deponent knew 
nothing to the contrary at the time of verifying the same. 

Deponent further says that a demurrer was filed to the original 
complaint herein, and was sustained by the court with leave to file 
an amended complaint; that said attorney prepared the amended 
complaint in said action now on file therein; that said amended 
complaint was verified by deponent, and when the same was pre- 
sented to him for verification his said attorney stated to him that it 
was substantially the same as the original, with the exception of an 
amendment therein of the taking of the property in controversy by 
the detendants into their possession ; that acting Ol) the sald Sstate- 
ment of his attorney, which was correct, he did not examine the 
sumended complaint at the time of verifieation, although he knew at 
that time that said property was of less value than that alleged, and 
if he had examined said amended complaint he would have drawn 
the attention of his attorney to the difference between said estimated 
value and the actual value of said property. 

Deponent further says that he is now advised by his said attorney 
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SAMUEL 


and by John J. Wilhams, Esq., who has, sinee the filing of said 
amended complaint, been employed as one of his attorneys in said 
action, that it would not be safe to proceed to the trial of said action 
without an amendment to the said amended complaint to make it 
conform to the actual value of said property as herein stated. 

Deponent further says that atthe time said action was commenced 
and said property was so taken by said sheriff he is informed and 
believes, and on such information and belief avers, that said prop- 
ertv was not of any greater value than 31,058.00. 


SAMUEL B. MARTIN. 


29 Subseribed and sworn to this 4th day of December, 1579, 


| before me. 
Peale] TW. TALIFERRO, 
Notary Puhlie. 


Endorsed: Filed March 16th, 1880.) Wm. A. Stuart, clerk, by 
John M. Days, deputy clerk. 


At the time of said notice to defendant a copy of said athdavit 
was therewith served on him. 

After the said motion was made a motion in writing was made 
by defendant to strike out portions of plaintilf’s answer to the cross- 
complaint of defendant, a notice of which motion was duly served 
on plainti? and due notice thereof given to him, and the same was 
duly filed in this court and 1s as follows, viz: 


In the District Court of the Fourth Judicial Distriet of the State of 


California, in and for the City and County of San I*rancisco. 


SaMUEL B. Marriox, Plaintiff, 
is, 
Antnonxy Thompson, Defendant. 
To L. Aldrich, Esq., attorney for plaintiff: 

Please take notice that defendant intends to move said court to 
strike out the following parts of plaintiff's answer to defendant’s 
eross-complaint, VIZ: 

First. From and including the word “and” in line 15, page 2, to 
and including line 27, same page; and 

Second. The words and figures “or of any greater value than 
$1,058,” In lines 2 and 5, page 5. 

Said motion will be made on the grounds: 

Ist. That said parts of said answer are irrelevant and improperly 
inserted therein. 

2d. That said parts are not In answer to said cross-complaint, or 
to any part thereof; and 

od. That said parts are new atlirmative matter foreign to and in 
direct contradiction of verified allegations contained in plaintiff’s 
complaint, amended complaint, and affidavit, and undertaking on 
claim and delivery of the personal property in controversy, and by 
which allegation defendant has been affeeted trom the comiuence- 
ment of this action. | 
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Said) motion will be made at 10 o'clock a. m. on Monday, 
30 the 22d day of December, A. D. 1879, or as soon thereafter 
as counsel ean be heard, at the court-room of said court, and 
be made on the pleadings and papers on file in Said action. 
San francisco, December 16th, 1879. 


MICH. MULLANY, _ 
Attorney for Defendant. 


Kndorsed: Service of copy admitted December 16th, 1879. L. 
Aldrich, attorney for plaintiff. Filed Dee’r 16th, 1879. Wm. A. 
Stuart, clerk. 


On the — day of March, 1580, each of said motions was denied by 
the court, and each party making the same duly excepted to the 
denial of his motion. 

As to the second and third grounds on which said motion for a 
new trial is based, to wit, “ Insuflicieney of the evidence to justify 
the decision of the court, and that said decision is against law,” the 
plaintiff states as follows, to se : This action came up regularly for 
trial on the — day of May, A. D. 1880, before the court, a trial by 
jury having been first expressly waived by the respective parties in 
open court and the waiver entered on the minutes. The following 
proceedings were had, to wit: 


The plaintiff offered in evidence a certificate from the United States 
land oftice for the distriet in which the land therein mentioned, to 
wit, the east half of section 15,township 2 south, range 1 east, Mount 
Diablo base and meridian, containing 520 acres, is located, showing 
that said land was listed by the United States to the State of Cal 
fornia on the Sth of September, 1870; to which certificate defendant 
objected on the ground that it was irrelevant and immaterial, and 
was not relevant or proper evidence in support of any issue reserved 
by the pleadings in this action, and defendant also raised an objec- 
tion to the legal effect of the certificate. The court overruled the 
objections and the defendant excepted. 


The plaintiff then offered in evidence a patent from the State of 
California to him for said land, issued and bearing date February 
8, 1871, to which defendant objected on the same crounds as those 
on which he objected to the certificate heretofore mentioned, and 
also reserved the same objection as to its legal effect. The court 
overruled the objection and defendant e xcepted. 


S. b. MARTIN was then called and sworn as a witness for plaintiff, 
and testified as follows, viz: 


Tam the plaintiff in this action and the person named in the 
patent in evidence. 


3] Witness was here asked the question if, after receiving the 

patent, he made any entry upon the land. Defendant ob- 
jected to the question on the ground that it was immaterial and _ ir- 
relevant in this action, or under any issue raised by the pleadings 
herein. The court overruled the objection and defendant excepted. 
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Witness answered, “ Yes.” 

Witness continued: I think I entered in 1862 or 1863. I have 
had possession of the lands, I believe, for 16 or 17 years; I have not 
informed myself distinetly. I remained in possession from that time 
continously, except a year, more or less, during which time a man 
named Gutjen had possession, until the entry of defendant on the 
land in the summer of 1876. During the time of the possession of 
the land by me a portion of it has been farmed and a_ portion 
grazed during the whole time. I built a mile of fence on section 
15, about a mile of board and post fence, and a mile of posts. The 
board and post fence was on the north side of section 13, and the 
mile of posts on the west side. The cultivation mentioned of a por- 
tion of the land and a cabin that was put up by men who were 
herding sheep on the land — in IS76. The men herding sheep were 
my tenants in 1876, in the spring of that year. This cabin was on 
the west half of section 18. 

To each question which drew out the foregoing testimony de- 
fendant made the objection that it was 1immaterial and irrelevant 
in this action under any issue raised by the pleadings herein, which 
the court overruled and defendant excepted. 

Witness was here asked to look at a diagram shown to him, which 
purported to represent all the improvements, and was asked if it 
correctly represented section 15 and the Improvements thereon. 


Question objected to by defendant on the ground that it was im- 
material and irrelevant in this action or in support of any issue 
raised by the pleadings herein. 

Objection overruled by the court and defendant excepted. 


Witness answered: Nearly so. The particuiar locations of the 
improvements has not been made by a surveyor, but they are 
approximately correct. The exterior lines of section 13 are shown. 
This line (pointing to the north line of the section) is the true see- 
tion line of 15. The fence is built about nine or ten rods within the 

limits of section 15. This line of posts put in there (the west 
32 line), it was a continuous line—that is, within the limits of the 
section. | 

In other words it will extend out to the line, and then about 
half of this and a line of posts about thirty feet apart on the south 
line. ATl the fencing and the placing of the posts, as deseribed on 
the diagram shown to me, on said south and east line was done 
after Thompson entered. The distances of the posts are only approxi- 
mate. 

Plaintiff? then offered the diagram above referred to in evidence. 
Defendant objected to its introduction on the ground that it was 
immaterial and irrelevant in this action under any issue raised by 
the pleadings herein; that it is not authenticated in any manner to 
be a correct or true diagram; is not participated in by or eonnected 
with the defendant, and is produced by plaintiff alone, and suitable 
to his own wishes and designs. The ceurt overruled the objection 
and defendant excepted. 
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The following is the diagram, a copy of which will be found in 
this transcript on file: 


(Ifere follows diagram marked p. 82a.) 


3 Witness continued: “IT was in uninterrupted possession of 
the land until May, 1876, when defendant entered, with the 
exception of the interruption by Gutjen, already mentioned.” 


To each question which drew out the foregoing testimony defend- 
ant made the objection that it was immaterial and irrelevant in this 
action under any issue raised by the pleadings herein, which the 
court overruled and defendant excepted. 


On eross-examination witness testified as follows: 


The kind of an entry I made in 1862 or 1863 was: In 1862 or 
1863 I made application for the land: that was all. I did not build 
any fences there then. I do not think I made any improvements 
there then. There was some small houses, | think, built there. It 
Is SO long dlo I have forgotten. They afterwards were probably 
pulled down. There was a fence built On section 13 about Qor 10 
rods inside the line between that and section 12. I] claim to be the 
owner of section 12, too. I was not there when the fence was built. 
[t must have been built some six or seven vearsago. I don’t know 
whether Gutjen was there or not when the fence was built: he did 
not build it and had nothing to with it. It was an ordinary three- 
board fence, with redwood posts in the eround. | don’t think the 
fence has been built so lone aselicht vears, but it Is possible. There 
was no other fence at that time there—some 5 or 6 years ago—but 
it is very hkely this fence on the north side of seetion 15 was built 
there with intent to enclose section 12 and was part of the enelosure 
thereof. Section 12 hes directly north of and next to section 15. 
Some tive or six Vears ago there was a line of posts pul on the west 
side of the section. I speak of section 15. The fenee was not on the 
north line, but some eight or nine rods from it. Sheep had nothing 
LO do with the building of the fence. Gutyjen had nothing LO do 
with it. There is no fenceon the south side of section 15 (but a line 
of posts Were there). had 9 line of fenee around section 12. 
owned land on both sides of the fence, and the fenee was intended 
to enclose land of mine for cultivation. It is verv likely the fence, 
when built, was intended to enclose section 12. 

(Juestion here asked by defendant: If vou claim to own section 
13, why did you not continue vour fence around 15 along with 12, 

Instead of running the line through the northern part of it? 
o Answer. I don’t know that; I simply state the facet. [have 

been on the ground a number of times since the fence was 
built; my brother had charge of building it; T was not there when 
it was built; I cannot say why the fence was run south of the north 
line of section 13, as I was not there when it was buiit: I owned the 
land on both sides; it is possible it was intended to take in more 
land for cultivation, or that it was thought that the fence was on the 
true line. The other part of the fence attempted to be run was run 
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around it sinee defendant went on the section ; Le went in about the 
middle of May, 1576. T sent my nephew and brother up to see him 
so soon as | heard he had gone on thre land to explain matters to 
him and to show him the patent, and {said to them: If he won't £O 
off We must go to work and fence in the land in order to get rid of 
all this trouble. [instructed them to go to Livermore, which they 
dii—on the same trip probably : they bought the lumber about the 
Isth or 19th of May, and lad it hauled to the place Immediately 
during that month. 

Question. Was not your real objeet in running this fence eight 
rods mnstde of section 15 to claim that part of section 15 along with 
section 12 within this enclosed fence around 12? 

Answer. Phere was no object In running the fence eight rods in- 
side of the line of section 15; [ did not know it was run ou 15 at the 
time; it is my fence: PE built and paid for it. 

Witness continucd: We cultivated land on 13 inside of the en- 
closure, and have done so all the time. The fenees on seetion 12 
were not runon the line of the section; it is possible they might have 
vone mto the other section. I do not own the land or the section to 
the east or west of section 13. I don’t know that I run the fence in- 
side of the sections on the east or west of seetion 15; if T did I could 
not tell vou now why [ did it. Phe survevor, as [ was told, run the 
fence marked on the diagram from north to south along section 7. 
it seems to be, from the diagram, intended to designate a fence 
outside of seetion 7. Phey took a surveyor there, and he said 
there Was an error on that side in rset the line. There 
Was no encroachment about running Ins 
Cannot sav why the tence Was thus run: it may have been that 
they thought thev were on the true line. | owned the land on 

both sides of that fence, and owned it at the time the fence 
Oo) was run. ‘Phe portion of 15 to the north of the fence has 
In cultivat! fora long time—a number of years. 
l think they must have thought they were running the fence on the 
true line between 12 and 7 w en it was run. I don’t know whether 
in running on the west side of 12 they run into section 11; 1 think 
not. I could not swear to any of these. lines; [ was not there when 
thev were run or fenced. [don’t know that they run the line between 
li and 12: it was a line surveyed approx) imately. I never myself 
put any ——— the east 1 of section 13, ¢ xcept what Gutjen 
put there, e xcept U he fence. lf own a house on another }) art of the 
Section. 

Question. How mueh land did Vou apply for to the State of Cah- 
fornia to have listed to vou about this time—I1S62, 1865? 

Answer. | applied for the half section of land on which the Cro} 
In controversy grew, and for a portion of section 16, about 200 acres, 
perhaps, and got a patent for that too. 

Question. Did you not procure others to apply for land té the State 
on your account? 

Answer. A number of my relatives took up land m about the 
sme region of eanienciine is, George Martin, John M. English, 
Marshal M. English, and Fred. Kapp. 
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Question. Thev all conveyed it to you ? 

Answer. They were my partners in general business; that is easily 
explained they were my brothers and relatives. 

Question. Did they not do this business for your benefit ? 


Mr. Witrrams: We object to the question on the ground that it 
is immaterial, irrelevant. and not ecross-examination. 


Objection sustained. Defendant excepted. 


Wirness. I would like to have it understood that I have not stated 
these persons I have named took up land for me. 


WirtiamM D. EnGrisn, called and sworn for plaintif, testified as 
follows, viz: 

fam acquainted witn the east half of section is, deseribed in the 
patent 12) evidence. | first became acquainted with the land 1) 
Is72. At that time Samuel Bb. Martin was in possession of the land. 
Ile owned the land and vad a tenant on section Ld. 


Ob Question asked by plaintiff; “ What acts of ownership, 
which were performed by him, did you see there?” 


(Juestion objected LO by defendant Ol) Same eround that he ob- 
jected to the testimony of Samuel b. Martin. Objection overruled 
and defendant excepted 

Witness answered: “HTe had the management of it and had it 
leased to a nan named Alexander Ikedson.” 

Witness continued: “At the time I became acquainted with it 
thi re Was a fenee Ol} the north side of the section and ra | line of posts 
Ohl a portion of the west line of the seetion. Defendant Thompson 
entered on the land some time in May, IS76, about the middle of the 
month, a few days after his entry. Mar. Samuel B. Martin instructed 
me to go over there and exhibit the patent to him. I showed him 
the patent; told him it was Mr. Martin’s land and that he had a 
title from the State. ITe did not pav much attention to it; he said 
it was Government land and he was going to hold it, or words to 
to that effect.” 


To each question which drew out the foregoing testimony defend- 
ant made the objeetion that it was immaterial and irrelevant in 
this action or under any issue raised by the pleadings herein, which 
the court overruled, and the defendant excepted. 


f 


Cross-examination: 


fam Mr. 8. B. Martin’s nephew. I was not a partner of his in 
locating lands. I have been in his service as assistant for 5 or 6 
vears. | have been his agent—general agent—attending to his 
general business. I was his agent when I went over to the land to 
exhibit the patent. I did not see the fence around section 12 built. 
My unele, 8. B. Martin, told me he built it. I was not there when 
it was built. I never asked him why he run the fence in section 7 
instead of 12, nor why he run it in 15. I don’t think the line of 
posts on the east of section 12 runs into seetion 11. I think it is 
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within the exterior boundaries of section 13. The fenee of seetion ; 
12 runs over 60 or 7O feet into 15, and not on Il or lt. J ‘t 

know when he built the fenee between sections 7 and 12. nor be- 

tween seetions 12 and 15. 


ALEXANDER Epson, called and sworn for plaintilf, testitied as fol- 
lows, VIZ: | 

| know the land described in the patent in evidence. I 
~ OF have known it sinee 1861.) I grazed the land in 1871, 1873, 
and 1874, and also cut hav on it. [ leased the land of Miz 
(Gieorge Martin, agent of S. Bb. Martin. Whilst I was there there 
was a board fenee on the north side of section 15 and a post fence 
on the west side of the section. In 1872 aman named Zimmerman 

occupied the land. 

Question here asked witness, by plaintiff, whether Zimmerman 
occupied in Iis own right or as tenant. 

Answer. He rented it from George Martin. That was in 1S 

Witness continued: In 1875 there was a crop of wheat grown on 
10 aeres of the land in controversy, and harvested. ‘Thi pW 
erown on What would now be the northeast quarter of section I 
In 1S7-+4 there was a volunteer crop which [ turned into hay. 

To each question which drew out the foregoing testimony defend- 
ant made the objection thatit was Immaterial and irrelevant in this 
action under any Issue raised by the pleadings herein, whieh 
court overruled, and defendant excepted, 
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C‘ross-examination : 
| always rented these lands from Mr. Martin. They were not a 
| common for sheep and cattle to roam over them. The possession 
ot the lands by different Individuals prevented sheep a d Call 
from roaming over them. Ina veneral Way of speaking there ar 


no fences in that section of country, with the exception of sect 


12. Seetion 12 1s fenced. What 1 eall the fenee on the north side 
of section Lo is the fence of ‘section iz. running between I? and bas. 
When I had possession of the land there was a fence on the nort! bie 


side of section 15 and a row of posts on the west side. There was 
nothing to prevent cattle and sheep from roaming over section 15, 
except driving them off. There is no fences in a general way of 
speaking. There is no fences in that section of the country with 
the exeeption of section 12.) The Jand was always protected. Th 
land is allecommon. They had in Livermore Valley very few fences. 
The no-fenee law protected people from eattle. lf | am not mis- 
taken, section 12 was feneed in 1S70. 


L. R. Martin, called and sworn for plaimtif, testified as follows, 
VIZ: 

I am plaintif’s brother. [am acquainted with the land. 

oS [ farmed a portion of this land and I rented the balance to 

different parties. In 1872 I rented to Henry Zimmerman for 

grazing purposes. In 1875 I had a crop of wheat in, extending over 

a portion of both these quarters. In 1876 [ cut hay on this land, 
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and it was there in the stack at the time defendant came there and 
settiod. When defendant eame there I had sheep there. [I rented 
it some time in March, 1576, to a Portuguese, and kept these sheep 
there until Getober or November—I don’t know exactly which— 
certainly as late as October. During the summer of 1876 fences 
were builton the land. After defendant came there I notified Samuel 

Martin, and Mr. fenelish came up to see the parties. [le came to 
hiv house and went from there to Livermore. He purchased the 
vosts and boards for the purpose of building a fenee. [hired men 
built the fence. It must have been purchased in April, 1876 
they were haulded on the 22nd of May, 1876.) The length of 
ence which | built was a little less than a half mile, but there 
rere posts run out to finish the mile on that side, and then the south 
de and the west side: no, the south side and east side; no, let me 


in 


Witness, looking at a lumber bill shown him, continues: This is 
the bill that was hauled. 


\V ‘i. 1). NGI ish. Fec illed for plamtifl, sald : | Wish to correct eee 
testimony by stating that it was in 1873 1 was on the seetion and 


=> 


[t was here admitted and agreed to that defendant entered on the 
south rene quart riot | section 15, mentioned in the complaint and 
amicnded comp! int, in May, 1876, and has ever since maintained 
possession thereof, claiming the same asa pre-emption settler. 


L. R. Martin resumed: IT hauled 8,096 feet of plank and 1,070 
po StS, I did not lease the land. 

To each question which drew out the foregoing testimony de- 
fondant made the objection that it was immaterial and irrelevant in 
nis action under any issue raised by the pleadings herein, and that 
it was hearsay and incompetent, which the court overruled, and the 
defendant excepted. 


Cross-examlnation : 


[ did not set fire to the stubble on section 12 at that time. If went 
there to set fire to the stack-bottom, the spoiled hay that was 

39 left after the — hay was taken away. I hauled there 8,096 
fect of lumber. J can tell you exactly when I hauled it. I 

led the first load on the 22d day of May, 1876—the last load 
June loth, 1876. At the time I hauled this lumber defendant had 
his house in the course of construetion. JI don’t think he was then 
1 POSSess ion Of the land. I think he cot possession of the land after 
left and had those sheep go. Thompson went in there before | 
hauled the first load of lumber. I made no further use of the lum- 
ber and posts except In tiempting to fence section 15. After get- 
ting the posts around section 13 there were some few left. There 
were posts placed on the south side of section 13. Some are stand- 
i yet. I can’t say how many or how far. The posts run the whole 
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they don’t now; they were taken out—stolen. 


[| know, but [ ean't say ot 
in order to make a fence [ put posts six to erg! 
recolleet how far aparl these posts were. 
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to be the corner, we started down on the south 
recollect, but I think they were left so that there would | 
posts to go between them when the fence should be bi 
Was a post set at either every third or fourth post hole; | 
which. 
did not do so beeause the ground e@ot so hard I eould no 


ground was no harder where [ might dig 
placed thirty feet apart than when I dug 
[skipped the thirty feet so as to go around on the line, 
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the balance up to my house. I never returned it. [used it myself 
on my own land. | don’t know the date when [ hauled what was 
left. -It may have been a month after I quit building the fence. ] 
cannot recollect the date when I moved the lumber. 

[ did not plow any because the land was so wet [ could not get on 
it with a plow; I plowed some in the neighborhood that winter ; the 
land so plowed was not so wet as that I spoke of as having been too 
wet to plow; that is very bad land to plow when wet; it 1s adobe. 

| don’t known how Gutjen went on the northeast } section 13; 
in what character he went, whether as pre-emption claimant or not. 
About the time of my conversation with him [ heard that he claimed 

to have gone on there as2 pre-empter, but I had nothing to do 
4] with it. I rented to the Portuguese sheep man in 1876; not 

all the seetion (15); T rented all except the flat—S0O or 90 acres, 
[ suppose. This flat was part (10 acres) in wheat and the balance 
volunteer hay. There was no enclosure between the part [ rented 
to him and the part I did not. I intended he should keep out of 
that not rented and he did it. The foot hill designated the line be- 
youd which the sheep were not to come. They could have come 
over if nobody prevented them. He was to have the use of 
the land for sheep pasturage until the feed was taken off. Some- 
times the feed is eaten off by August, sometimes earher. This man 
left not earher than October. [| don’t know how many sheep he 
had: possibly 1,500; it might have been more or less. I rented 
him no other land. 


Mr. MuLLany: 


Question. Irom vour knowledge of grazing, how much more land 


would be required with the east } of section 13 to get feed enough 
for that band of sheep during that period ? 


Mr. Witittams: I objeet to that as irrelevant. 

The Court: What is the object of the question ? 

Mr. Murttany: To show that this half section was in common 
with the surrounding lands. 

The Court: That is already admitted; it was unenclosed. 


Redirect examination ; 


I saw defendant a few aays after he entered: I told him the lands 
he was on was private land; that it belonged to my brother: that 
it was patented ; he could see the patents Ol) record : that he was 
trespassing, and that it was nonsense for him to waste his lumber. 
ile said it is pubhe land and he was going to hold it. He said he 
had seen the patents; his lawyer had gone to Sacramento and found 
no record of them there, and they were bogus. He said Mr. Eng- 
lish and Mr. Geo. Martin had shown him the patents. | 


Mir. Muilany, attorney for the defendant, then made the follow- 
ine statement, viz: Being that this court has allowed evidence in 
this case of the title which plaintiff claims to the quarter section of 


land on which the crop in controversy grew, I now offer in evi- 
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dence a certain statement of facts, agreed to by plaintiff and 
42 defendant in this action; and I propose to show, in connec- 
tion therewith, that the said quarter section on which the 
crop in controversy grew is within the exterior boundaries of said 
Mexican grant Las Pocitos, and as sueh was held as part and parcel 
of said Mexiean grant from the vear A. D. 1839 down to the 6th 
day of June, A. D. 1571, and that defendant, A. Thompson, was, in 
May, A. D. 1876, over 21 years of age,and had declared his intention 
to become a citizen of the United States, and a single man, and quali- 
fied in all respects to pre-empt a quarter section of land, and while 
thus qualified, to wit,on or about the 25th day of May, 1876, he, 
defendant, made a bona fide settlement upon and entered into the 
actual possession of said southeast quarter of section 13, in township 2 
south, of range 1 east, Mount Diablo base and meridian, being the 
quarter section on which he raised the crop of grain in controversy 
in this action, with the dona fide intention of pre-empting the same 
under the laws of the United States, as soon as possible and practi- 
eable after said settlement thereon; that immediately after said 
settlement on said quarter section of land said defendant, Anthony 
Thompson, erected a good dwelling house, barn, and other improve- 
ments on the same, and said defendant has continually, sinee said 
settlement, resided upon and cultivated the said quarter section of 
land, with the bona fide intention of pre-empting the same, and that 
he has never pre-empted any other land within the United States or 
any of the Territories thereof, and that he did not quit or abandon 
his residence on his own land to reside on or pre-empt said quarter 
section of land, and that he does not own 520 acres of land in any 
State or Territory of the United States, and no contract, expressed 
or implied, does now or never did exist; that the title which detend- 
ant should acquire to said quarter section of land, by virtue of his 
sald settlement thereon, or under the pre-emption laws of the United 
States, shall enure in whole or in part to the benefit of any other 
person; and said defendant is now, and always has been, since his 
setttlement on said quarter section of land, entitled and qualified 
to pre-empt the same; that the said quarter section Is agricultural 
land and contains 160 aeres only, aud that within three months 
after said defendant’s settlement thereon he made application to file 
his declaration of intention to pre-emipl the said quarter sec- 
45 tion of land with and in the office of the United States land 
office for the district in whieh said quarter section of land 
is located, and at the same time tendered the legal fees, which ap- 
plication and fees were refused by the register of the said land 
office; and said defendant is iiow ready and willing to file said 
declaration, and to do any other act necessary towards pre-empting 
said quarter section of land whenever permitted to do so 
Mr. Wilhams, for the plaintiff, objected to the agrecd facts as evi- 
denee, and to the proposed proof In connection with them, on the 
grounds that where a patent is not void on its face it cannot be as- 
salled by any one who does not connect himself with some para- 
mount source of title, and that 1t is irrelevant and incompetent. and 
because defendant is secking to attack the validity of a patentof the 
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State of California without showing any title in himself to said lands, 
by title or equities, derived either from the United States or the State 
of California. : 


The objections were overruled, and plaintiff exeepted, and said 
stipulation and agreed facts were put in evidence, and plaintiff ex- 
cepted. 


In the District Court of the Fifteenth Judicial District of the State \ 
of California, in and for Contra Costa County. 


(Tit le of cause.) 


lor all the purposes of the said cause the following facts are ad- 
mitted and agreed to by and on the part of plaintiff and defendants, 
VIZ: 

[. That heretofore, to wit, on April (Oth, A. D. 1859, the lawful 
authorities of the Mexican government eranted to Jose Noriega and 
Robert Livermore a certain tract of land known by the name of Las 
Pocitas, and said grant contained all that land within the following 
boundaries, viz: Bounded on the north by the Lomas de las Cuevas, 
on the east by the Sierra de Buenos Ayres, on the south by the divid- 
ing line of the establishmentof San Jose,and onthe west by the rancho 
of Don Jose Dolores Pacheco, containing in all two square leagues, pro- 
vided that quantity be contained within the said boundaries, and. if 
less than that quantity be found to be contained therein then that 

less quantity and all of the said described tract of land; that 
44 the Department Assembly of the Mexican nation confirmed 
sald grant to said Noriega and Livermore on or about May 
22d, A. D. 1840. 

IT. That on or about the 27th day of February, A. D. 1852, said 
Noriega and Livermore petitioned the board of land commissioners, 
appointed under the provisions of an act of Congress, approved 
Mareh 5d, 1851, entitled “An aet to aseertain and settle the private 
land claims in the State of California,” to have said grant confirmed ; 
and that on or about the 14th day of February, A. D. 1854, the said 
board of land commissioners did confirm the same to said Noriega 
and Livermore, their heirs and assigns, and that said decree of con- 
firmation so made by the said board of land commissioners described 
the boundaries to be “on the north by the Lomas de las Cuevas, 
on the east by the Sierra de Buenos Ayres, on the south by the : 
dividing line of the establishment of San Jos¢, and on the west by 
the rancho of Don José Dolores Pacheco, containing in all two 
square leagues, a little more or less, provided that quantity be con- 


tained within the boundaries named, and if less than that quantity i 
be contained therein, then that less quantity is hereby confirmed. 

III. That the United States district court for the northern district 
of California, on appeal to it from said decree of the board of land 


commissioners, did, on or about the 1ISth day of February, A. D. 
1859, duly confirm said grant to said Noriega and Livermore to the 
same extent and for the same quantity of land and by same the de- 
scription and under the same conditions as the said board of land 
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commissioners had done: that the Supreme Court of the United 
States, at the December term, A. D. 1860, affirmed the said decree 

: and every part thereof of the said United States district court. 
IV. That in Mareh, A. D. 1869, the United States surveyor gen- 
| eral for California, being duly authorized and instructed so to do, 
did cause the said Mexican grant so confirmed to be surveyed, segre- 
gated, and designated in accordance with the claims thereof, and 
\ within the boundaries set forth in said deerees of confirmation, the 
t.< amount so segregated consisting of about two square leagues, a 


little more or less; that said survey and segregation so made 
In March, 1869, was approved by the United States surveyor gen- 

eral for California on or about May Ll1ith, A. D. 1870, and 
Lo upon being transmitted the same was approved by the Com- 

missioner of the United States General Land Office on or 
about March Ist, A. D. IS71, and the said survev was afterwards 
transmitted to the Secretary of the Interior, and by him. duly ap- 
proved on or about June 6th, A. D. i871, upon which last-named 
day the said survey became final, and which latter date the surplus 
or sobranto of the Jand contained within the boundaries and de- 
scription contained m said grant and decrees became freed and dis- 
charged from the claimsof said Mexican grantand of thesaid grantees, 
viz., Noriega and Livermore, their heirs and assigns; that on or 
about the 20th day of August, A. D. 1872,a patent was issued by the 
United States for the amount of land so surveyed and designated, as 
aforesaid, in March, A. D. 1869, to said Noriega and Livermore, their 
heirs and assigns, ang the land in controversy is not located within 
sald final survey of said Mexiean grant, Los Poeitas. 

V. That the east half of section 15, township 2 south, range 1 
east, M.D. M., being the land in controversy, was located by the 
State of Calitornia through the State locating agent at the instance 
and in the name of Samuel B. Martin on October 17th, 1862, in leu 
of east half of section 16, township 2? south. range 6 east, M. D. M. 
The 20 per cent. of purchase-money and first advance interest on 
balance (in all $112) was paid on February 17th, 1865, and a cer- 
tificate of purchase was issued to Samuel B. Martin on Mareh 2d, 
1565, for said land so located. Payment In full was made on De- 
cember 25d, A. D. 1870, and a patent issued by the State of Califor- 
nla to Samuel B. Martin on February 3d, A. D. 1571, for said land 
so loeated. 

VI. Phat United States survey of township plat of township 2 
south, range | east, M.D. M., embracing the land in controversy, 
was filed in United States local land office at San I*rancisco, Califor- 
nia, being the proper United States land office of the district in 


\ which said Jand is located, on June 10th, A. D. 1865, and the land 
in controversy Was listed to the State of California by the Commnis- 
| sioner of the General Land Office of the United States on September 


Sth, A. D. 1S70, per list No. IS. 

VII. Phat section 16, in township 22 south, range 6 east, M.D. 
M., has not vet been surveved by authority of the United States, 
and no plat or survey thereof has been yet filed in any land office 
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of the United states; but the east half of section 16 in said 
46 township 22 is within the boundaries of the Mexican grant 

known as San Miguelito, confirmed to one Gonzalez, and the 
final survey of which was made and approved in 15909, and which 
has since been patented. 

Any error contained in the foregoing statement of facts shall be 
liable co correction by the parties hereto at any time, and all objec- 
tions to the admissibility, relevancy, and materiality of the foregoing 
facts as evidence in said cause is hereby reserved to each part. 

L. ALDRICH, 
Attorney for Plaintiff. 
MICH. MULLANY, 
Atty for Def'ts Durand and Thompson. 


hcfendant here called If. G. CLarnk as a witness, who was sworn 
ana iestified as follows: 


Lam a resident of Livermore Valley, Alameda county. I have re- 
sided there generally for l5 years. [know the Rancho Las Pocitas. | 
think I knowits exterior boundariecs—its outside boundaries. The east 
half of section 18, township 2 south, range 1 east, M. D. B. and M., 
where Durand and Thompson have settled, is within the following 
boundaries, viz: On the north by the Lomas de las Cuevas, on the east 
by the Sierra de Buenos Ayres, on the south by the dividing line of 
the establishment of San Jose, on the west by the ranch of Don Jose 
Dolores Pacheco. ; 

Cross-examination : 

| ascertained where these various boundaries were located about 
nine or ten years ago. My attention was first attracted to them bv 
litigation between homestead settlers and the grantees of the Mexi- 
can government. Jam not a surveyor, but I have seen monuments 
with tne Government surveys on them. I only know what the 
township lines are from them. 

Hiram Bailey, Peter Wilson, G. HL. Thompson, and Peter Ifar- 
rineton were called and sworn as witnesses by defendant and testified 
to the effect that the east : of section 13. township ? south. range | 
east, is within the outside limits or exterior boundaries of the Las 
Pocitas rancho, as deseribed in the grant and deerees of contirma- 
tion thereof. . 


af ANTHONY ‘TitomMpson was here called and sworn on his own 
behalf, and testified as follows. viz: 


[ am defendant in this action. I was over 21 years of age in May, 
1875. I know the east 3 of section 13. township » south, range 1 
east, M.D. Beand M. I settled onthe south half of it in May, 1S¢6— 
the 15th, | think. I had then declared my intention to become a 
citizen of the United States. [ was born in Treland. 

Witness here, at the reyuest of his counsel, produced his declara- 
tion of intention to become a citizen of the United States. It bears 
date and was signed May 25th, 1876. , 
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Witness continued his testimony as follows: 


[ made this declaration before I settled on the land. I did not 
settle on the land until May 25th, 1876, the date of the declaration. 
| | went to the land office to inquire, to file on the land, to pre-empt 
{ it. I tendered the fees to the otticer of the land otlice. They would 
not permit me to file on it. [have been in exclusive possession of 
’ the land ever since. When I went to the land office 1t was a few 
days after [went on the land. I put on a house and barn on the 
adh land and planted trees there. Some of them are growing now. I 
still live in the house and oecupy the barn. [ never pre-empted 
any other land in the United States. The land I settled on is AgTI- 
cultural. [intend to pre-empt it when permitted. I did not quit 
or abandon my residence on my own land to reside on or pre- 
empt the quarter section settled on by me. I do not own, and 
never have owned, 520 acres of land, or any land, in any State or 
Territory of the United States, and no contract, express or implied, 
does now or ever did exist that the title | acquired to said quarter 
section by virtue of my settlement thereon, or under the pre-emp- 
tion laws of the United States, should inure, in whole or in part, to 
the benefit of any other person. I am, and ever since my settle- 
ment on the land have been, entitled and qualified to pre-empt 
the same. Said quarter section contains 160 aeres in all. Within 
three months after I settled on the land [ made appHeation to the 
proper U.S. land office for the district in which said land is loeated 
to file my declaration of intention to pre-empt said quarter section 
and at the same time tendered the leeal fees therefor.  Satd appli- 
cation was refused. [ am now ready and willing to file said 
declaration. My house on the land is a suitable dwelling- 
48 house. My barn is useful for having horses in and agricul- 
tural stock generally, and [I have cultivated the quarter see- 

tion ever since my settlement on it. 


C‘ross-examination : 


| settled on the land in May, 1876. T did not see any improve- 
ments on the land when [settled there. There were none on it when 
I settled:on the land. The house [I buiit was 16 by 2+ or 2d. I 
never kept any track of its cost. It is not lathed and plastered. It 
Is part double roofed, part single. It cost over 3120, but I could not 
sav how much more. I[ kept no account of the cost. [t is a plain 
board house. 

Question by plaintiff: “Didn't you know that) property was 
claimed by Mr. Martin at the time vou went there under a patent 
from theState ?” 


Defendant objected to the question as irrelevant, immaterial, and 
j Incompetent for any purpose In this case. Objection overruled. 
Defendant excepted. 

Answer. “I was told before | went on the land that Mr. Martin had 
no eall forit. I don’t know it exactly.” 

Witness continued: “Phe patent was never shown to me by Mr. 


) 
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Geo. Martin or Mr. English. I never saw the patent. No one was 
occupying that part of the land on which [entered at the time of my 
entry. There was sheep on thesection. There had been no harvest- 
ing nor erain cultivated where Iwas. There were no signs of culti- 
vation when I took possession. I don’t know if there was any part 
cultivated before I went there. There were no fences on the part 
where I lived. I reecived a written notice that Mr. Martin claimed 
the land under a patent from the State, and warning me to go off, but 
| had a crop in when I received the notice. I received the notice 
some time in the fall of 1876. I had a crop in at the time. The 
land was unoccupied and sheep were roaming over it when I went 
there.” 


Mr. Mutrany: It is understood that all this examination and tes- 
timony not in cross-examination of what the witness testified to on 
direct examination is subject to defendant’s objections as Immate- 
rial, incompetent, and irrelevant in this action and subject to excep- 
tion. 

The Court: Certainly. 


49 Parrick FALLEN was here called and sworn for defendant, 
[and] testified as follows, viz: 

[ know the east half of section 15, township 2 south, range | cast, 
Mount Diablo base and meridian. That is the land where Thomp- 
son and Durand have settled. I have been living in that neighbor- 
hood since May, 1872. I came to the country in that year. I 
worked for Mr. and Mrs. Palmer. J put eight head of horses on 
that land in Mareh, 1872. It was then in common with the lands 
around. 


Cross-examination : 


Tam defendant in the ejectment case of English v. Fallon for the 
recovery of possession of a part of section 158, pending in this court. 

Defendant here putin evidence a plat of a survey of said Las 
Pocitas rancho, made in the year 1865 by E. IL. Dyer, a deputy 
U.S. survevor, and established all the facets as set forth in finding 
14th on file in this action, as therein correctly stated, 

Defendant then offered in evidence a contract between plaintiff 
and the heirs of Robert Livermore, dated Feb’y 1, 1866, the contents 
and purport of which are correctly set forth in finding 15th, on file 
in this action. It was offered for the purpose of showing that plain- 
tiff then knew and expected that the very lands on which the crop 
in controversy was raised would be within the ealls of this grant 
patented to the heirs of Livermore. Plaintiff! objected to its intro- 
duction on the ground that it was irrelevant and immaterial, and 
because 1t appeared to have been entered into long before plaintiff 
acquired any title or claim to the land in controversy. Objection 
overruled and plaintiff excepted, and said contract or agreement 
was put inevidence. The contents of the contract, its date, acknowl- 
edgement, and record are correctly stated in said finding 15th. 
Plaintiff here offered in evidence certain papers or decisions of the 
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Department of the Interior of the United States, which established 
all the facts set forth in finding 15th on file in this action, except 
that portion of the finding which contains the statement that “ the 
quarter section on which the grain in controversy was raised has 
never been fully enclosed or fenced.” 
This testimony was objected to by defendants on the eround that 
it was immaterial and irrelevant, and could not affeet the de- 
ov) fendants in this action because the said Lewis survey sings d 
was but a mere preliminary survey which was not confirmed, 
and under the agreed state of facts in this case it is of no importance 
whatever, and these decisions by the Land Department assuming 
that they were made do not affeet the defendant here, he not being a 
party or privy to them, and being made long after the patent was 
issued to the Mexican grantees for the grant Las Pocitas, and being 
unauthorized and contrary to the boundaries of the grant as con- 
firmed. 


byection overruled and defendant excepted. 


On the trial of the above-entitled action, to wit, Samuel B. Martin 
. Anthony Thompson, Which was brought for the recovery of cer- 
tain wheat and barley produced on a portion of said seetion 15th, 1 
was agreed In open court that the proceedings and testimony ape li. 
eable or material to the issues in satd ae “iE that had taken place 
or been introduced in the action of Samuel b. Martin v. Anthony 
Thompson and Martin Durand to recover the possession from said 
Thompson and Durand of the east half of said section 15, which had 
been then lately tried and submitted In said court, should be con- 
sidered as introduced or admitted in the above-entitled action of 
Samuel B. Martin +. Anthony Thompson, for the recovery of said 
wheat and Barley, as far as applicable, pertinent, relevant, and ma- 
terial, and the foregoing portion of this statement of the case is the 
portion ef said evidence which the court has adopted in this action 
subject to the objections and exceptions, and to the evidence in de- 
fence thereto on the part of defendant, as set forth in the foregoing 
portion of this statement. 

The plaintiff in the said action of Martin v. Thompson then pro- 
ceeded to Introduce other testimony and called Wi IR. Martin ads a 
Witness, who was sworn, and the following are the questions pro- 
pounded to him and his answers to the same: 

Question. Do you know the grain that was seized in this replevin 
suit of Martin v. Thompson? 

Answer. I do, sir. 

(Juestion. What time was it seized? 

Answer. On the 12th of August, 1S7S. 

Question. What quantity of it was there seized ? 

Answer. Well, at the time that 1t was seized, there was a portion 
of it in stacks, and a portion of it loose upon the ground. It made 

six stacks after 1t was stacked. 
ol (uestion. Go on and state the value; state the number of 
sacks you turned out and the value. 
Answer. I turned out 931 sacks. 
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Question. Hlow much was it worth ? 
Answer. It was worth, in the stacks, about $1,000. 


Defendant objected to each question asked this witness by which 
it was sought to show the amount of grain which plaintiff put in 
sacks, hauled to warehouse, or marketed out of the personal property 
in controversy in this action, or the price which he sold it at, on the 
erounds that defendant had no control over it from the time (viz., 
August 12th, 1575) it was seized by plaintiff} and that this action 
pertains to loose unthreshed grain of the admitted value of 82,000, 
and that plaintiff! cannot introduce any evidence to contradict the 
admissions of the pleadings as to that value. 

The court overruled the objection, and defendant excepted. 


Cross-examination : 


Question. Ilow do you base vour estimate, 81,000, in the stacks ? 

Answer. Well, it costs nearly S700 to thresh it and deliver it at 
the warehouse. 

Question. Now, how much would it realize at the warehouse ? 

Answer. It realized clear $1,700 and some dollars. 

Question. Is that all? 

Answer. That is all. 

(Question. Were vou the sheriil’s keeper in that case ? 

Answer. I was sheriff’s keeper; ves. 

Question. And your brother’s agent, were you not? 

Answer. I was his agent generally; ves. 

(Juestion. You had no tenants in this case 

Answer. No tenants. 

Question. You say it was 951 sacks ? 

Answer. Yes. 

(Juestion. Now, wasn’t it 942 sacks ” 

Answer. It was not. This 931 sacks is what [ took to the ware- 


4 


house. 
(Juestion. I don’t care what you took to the warehouse; answer 
my question, if you please. 
Answer. There were a few sacks more than that threshed, 
52 but these sacks were destroyed by Mr.’Thompson’s horses and 
some hogs there, | believe, belonging to him, 
Question. Was not that after you seized it? 
Answer. That was after I seized it, ves. 
Question. It was after you threshed it, was it not? 
Answer. After it was threshed. 
(uestion. [low many sacks did you thresh ? 
Answer. It threshed possibly Q4Q odd. 
(Question. Didn't it thresh just as I said in my first question, 942 
sacks. 
Answer. I cannot state positively as to the exact sack. I know 
the exact number of sacks that | took to the warehouse. 
Question. I do not care about that. You may omit that if you 
please. You know Mr. Thompson had no longer any control over 
it, didn’t you? 


| 
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Answer. I do. 

Question. Now, then, you tell us just what it was; what it threshed 
from the machine when you took control of it? 
Answer. [ have told you as near as I ean. 

Question. Didn’t it thresh 942 saeks ? 

Answer. I told you I cannot say positively as to the exact number 
of sacks. 

(Juestion. Wasn’t it over Y40 sacks ? 

Answer. i cannot say. 

QJuestion. Cannot say that even ? 

Answer. No. 

Question. Haven't VOU a better memory than that? 

Answer. I have not. I have answered you as far as I can. 

Question, Didn't you make some entry somewhere by which you 
would pay the thresher for doing it ? 

Answer. The thresher made out his bill. 

Question. Hlow many sacks did he charge for? 

Answer. He did not charge for so many sacks at all. Ile charged 
for so many tons—so many hundred pounds. 

Question. How many hundred pounds did he charge for”? 

Answer. He does not state in the receipt. [Lis receipt for thresh- 
Ing was $105.52, and the hands working at the machine, their wages 
were 3140.68. 

Question. Be kind enough to answer my question and not dart off 
on your own view of it. Can you state how much was threshed at 
that time? If not, so state. 

Answer. I have stated. IT cannot say. 
ay (Juestion. He does not specify what amount of grain wa 
threshed ? 

Answer. Ile does not specify on his receipt. 

Question. How much per cental did he charge? 

Answer. Nine cents. , 

(Juestion. Tlow much was the bill ? 

Answer. The bill was 8105.52. 

Question. At nine cents a cental, isn’t it? 

Answer. Nine cents a cental. 

Question. You used Mr. Thompson's house for your mien while 
you were threshing the grain, didn’t you ? 

Answer. I did not use Mr. Thompson's. 

Question. Was it not used ? 

Answer. I furnished Mr. Thompson with the provisions to board 
the men and he would cook and feed them. 

Question. Did you ever pay him for his services ? 

Answer. I did not. 

Question. Then vou went in there under the sheriffias keeper and 
snapped up his grain, and got him to help you and never paid for 
anything. 

Answer. I paid Mr. Thompson for the work he did in gathering 
the grain. 

Question. Did you pay him for his services while you were 
there ? 
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Answer. I did not pay him for any services. It was at his solici- 
tation that I furnished the provisions to board the men. 
Question. You left none of this wheat whatever; you took it all 
away ? 
Answer. I did. | 
Question. Was any of Mr. Thompson’s wheat of very fine quality ? : 
Answer. It was of avery poor quality. 
(Question. When did you sell Mr. Thompson’s wheat ? 
Answer. I don’t know exactly when we sold it. -- 
Question. Had you any handling of it any more? 
Answer. I had no handling of it after | delivered it in the ware- 
house. | 
Question. You don’t know how it was sold ? 
Answer. No. 
Question. You took it all away to the warehouse after it was 
threshed ? 
Answer. Into the warehouse after it was threshed. 
Question. Do you remember appropriating any of Mr. Thomp- 


son’s sacks for the purpose of putting this grain into them ? 
o4 Answer. I got short of sacks and [ got from him 110 
sacks. 


Question. Did you ever pay him for them ? 

Answer. Yes. 

Question. When ? 

Answer. By threshing his stack of barley and filling his barley 
out of sacks that | boueht from Mr. Waterman ? 

Question. You just kind of snapped these sacks ? 

Answer. I borrowed them. 


JosEPH WATERMAN was then called for plaintiff, and, having been 
duly sworn, the following are the questions propounded to him and 
his answers thereto : 

Question. Do you know the wheat that was seized in this action 
of replevin ? 

Answer. Yes. 

Question. How much was there of it? 

Answer. 931 bags. 

Question. What was the value of that wheat on the 12th of 
August, 1878, in the condition in which it then was partly in stacks 
and partly in swath? Do you know its value? 


Mr. Mutiany. We object on the ground that there is no evidence 
that that was the wheat seized by plaintiff or the only wheat seized. 


Objection overruled and defendant excepted. 


Answer. In bags? I don’t know what it was worth on the field. 

Question. What was it worth in sacks—the 951 sacks ? 

Answer. $1.50 to $1.55 the hundred pounds. 

Question. What was the quality of the wheat ? 

Answer. Well, very common quality, not quite what we call No. 
2 wheat. 
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Defendant objected to each question asked this witness by which 
it was sought to show theamount of grain which plaintiff put in 
sacks, put In warehouse, or marketed out of the personal property 
In controversy In this action, or the price which — obtained therefor, 
on the ground that defendant had no control over it from the time 
(viz., August 12th, 1878) it was seized by plaintiff, and that this ae- 
tion pertains to loose unthreshed grain of the admitted value of 
82,000, and that plaintifl! cannot introduce any evidence to 
OO contradict the admissions of the pleadings as to that value. 
The court overruled the objections, and the defendant ex- 

cepted. 


C'ross-examiination :‘ 


Question. You don't know about the value of it you say. [ want 
to be distinct on that. You don’t know what the value of it was 
When Mr. Martin took it on Mr. Thompson’s land; you only know 
what came to your place? 

Answer. Yes. 

(duestion. What time was that? 

Answer. Well, I have not got my warehouse book here. 

(Question. You don’t even know, you are not sure it was the same 
wheat ? 

Answer. No, Tam not sure it was the same wheat. 

Qducstion. You did not know it at allon Mr. Thompson’s land ? 

Answer. Yes, | saw it when they were threshing, but not at the 
time they took it. 

(Juestion. You don’t know whether the 951 sacks was all that they 
took, do you? 

Answer. It was all that came to the warehouse. I don’t know 
Whether it was all they got. 

ALFRED GIBBONS Was then called by plaintiff and sworn as a wit- 
ness, and the questions propounded to him and his answers thereto 
are as follows, viz: 

(Juestion. Do vou know the wheat that was seized in this case ? 

Answer. Yes. 

(Juestion. What quantity was there ? 

Answer. 951 bags. 

Question. What was the value of that wheat, sav August 12, 1878, 
a portion of it being in stacks and the other on the ground ? 

Answer. That I don’t know. [am not famihar with that portion 
of it. 

Question. What was its value when delivered at the warehouse? 

Answer. About 117) cents a hundred pounds. 

Question. What was the quality of the wheat? 

Answer. What we call No. 3 wheat. 


Defendant objected to each question asked this witness, by which 

it was sought to show the amount of grain which plaintiff 

Ob put in sacks or In warehouse, or marketed out of the personal 
property in controversy in this action, or the price which he 
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sold it at, on the ground that defendant had no control over it from 

the time (viz, August 12th, 1875S) it was seized by plaintiff, and that 

this action pertained to loose unthreshed grain of the admitted 

value of 82,000, and that plaintiff cannot introduce any evidence to 

contradict the admissions of the pleading as to that value. The 

court overruled the objections and defendant excepted. 
Cross-examination : 

Question. What connection have you with Samuel B. Martin that 
vou should know all these things at that time? Did vour memory 
keep so very fresh on it three years ago’? 

Answer. Well, | have been attending to Mr. Martin’s business 
here for some time. 

(duestion. Are you a relation of his ? 

Answer. No; none whatever. 

Question. In what capacity were you attending to his business? 

Answer. As his commission merchant. 

(Juestion. Now, as a commission merchant, what-relation had you 
with his business so as to bring you into a knowledge of wheat in 
stacks ? 

Answer. I told you [knew nothing about the wheat in stacks. I] 
eould not testify as to that. 

Question. Why did you say, then, there were but 951 bags there 
when it was taken In sacks? 

Answer. Because it was pointed out to me in the warehouse at 
Livermore, and beeause I> received it here, 931 bags, in San 
l'rancisco. | 

Question. How do you know that was the amount that was in 
those stacks? Do you know anything about that ? 

Answer. Well, no, | dont; it Was pointed out to me. 

(Question. You don’t know anything about that ? 

Answer. I do not. 

Question. You never saw this in stacks? 

Answer. I did not. 

Question. How long after the 12th of August, 1878, until you 
saw it? 

Answer. It may have been two, three, or four months. 

Question. You only know of what you saw in sacks ? 
57 Answer. I do; that is all I know. 

Question. What time do you refer to when you place an 
estimate on this wheat at 81.47}? 

Answer. I refer to August, 1878. 

Question. Now, how did it become impressed on your mind ? 

Answer. Because I knew what the market was at that time; the 
ranges in the value of wheat, and know what the wheat is, and am a 
judge of wheat. 

(Juestion. Who told you to remember that time? 

Answer. Nobody told me to remember of that time. 

Question. ILow did you come to fix en that? 

Answer. Because I happened to hear you ask for it and refreshed 
my memory. 
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Question. Can you tell what it was in August, 1875? 

Answer. No; I did not look at that time. 

Question. Can you tell what it was worth in August, 1876? 

Answer. No. 

Question. Can you tell what it was in August, 1876? 

Answer. No. 

(QJuestion. August, 1879? 

Answer. Pretty closely. | 

QJuestion. Can you tell within half a cent a eental ? 

Answer. Well, hardly; I don’t think I could. 

Question. Well, how is it you came to fix it so close down to a 
half cent a cental in August, 1878”? 

Answer. Because I took the trouble to goin and refresh my mem- 
ory as to the market value of wheat at that time, and I know. per- 
fectly well the character of the wheat and IT know what it would 
bring in the San Francisco market fat] that date, and [have madea 
calculation which I ean fix when I believe it to be perfeetly right 
and just. 

Question. Then the same question over again: Who told you to 
do all this? 

Answer. Nobody told me: | heard the question asked. 

Question. Do you think you know more about the price of wheat 
at that time than Mr. Waterman, who actually had something to do 
with this matter? 

Answer. Well, [ consider myself as good a judge as Mr. Water- 
man. 

Question. You did not see this wheat for some three months 
after? 

Answer. It don’t deteriorate its value. 
OS Mr. Waterman, who had, or claimed to have,a mortgage 


~*~ —_ 


— 


on this wheat—don’t you think he was more interested than 
you were % 

Answer. Yes, I dare say he may have been. 

Question. Don’t you think he ought to have known the price as 
well as you do’? 

Answer. No; I don’t defer to any man In my Judgment. 

Question. Don’t vou know he was deaiing in wheat in Livermore? 

Answer. Yes, and Iam dealing in wheat here. 

Question. Then, wheat being strictly under lis notice at that time, 
from a personal interest, don’t you think he had a_ better idea of 
price than you had? 

Answer. No, I don't. 


Plaintiff rested. 


Defendant then read in evidence the allegation in the original 
complaint and in the amended complaint and the affidavit and 
undertaking for the delivery of the property nl controversy, by each 
of which it appeared that the value of the said property was fixed 
by plaintiff at $2,000 

The complaint, amended complaint, and atlidavit were sworn to 
by plaintiff. 
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Affidavit of S. B. Martin. 


In the District Court of the Fourth Judicial District of the State of 
California in and for the City and County of San Francisco. 


(Title of cause.) 


STATE OF CALIFORNIA, ) 


- at , . ss . 
City and County oO} San Francisco, | 


Samuel B. Martin, being duly sworn, says that he is the plaintiff 
in the above-entitled action ; that the said plaintiff is the owner of 
and is lawfully entitled to the possession of the following-deseribed 
personal property, to wit: All the wheat and barley in the straw, 
unthreshed, produced the present year on the land in Contra Costa 
county, known according to the United States survey of the same as 
the southeast quarter of section 15, township 2 south, range 1 east, 
now lying and being on said land. 

That the said property is in the possession of and wrongfully de- 

tained by the defendants in the said action. 
oo That the alleged cause of the detention of the said property, 
according to this affiant’s best knowledee, Information, and 
belief, is the following, to wit: That defendants pretend to claim the 
ownership and to be entitled to the possession thereof. 

That the said property, or any part thereof, has not been taken for 
a tax assessment or fine pursuant to a statute, or seized under an 
execution or an attachment against the property of the said plain- 
tiff, and that the actual value of the said property is two thousand 
dollars. 


SAM L B. MARTIN. 


Subseribed and sworn to before me this 10th day of August, 1578. 
[ SEAL. | T. W. TALIAFERRO, 
Notary Public. 
STATE OF CALIFORNIA, 
City and County of San Francisco, | 


- 8s: 


The sheriff of the county of Contra Costa is hereby ordered and 
requirea to take from the defendants named in the within-entitled 
action the within-mentioned and described personal property if the 
said property be found in said county of Contra Costa. 

Dated this 10th day of August, A. D. 1878. 

L. ALDRICH, 
Att'y for Plaintiff. 


Endorsed: Filed August 10th, 1878. Thomas H. Reynolds, clerk. 


[ nde rlaking for Delive ry of Personal Prope rly. 


(Title of court and cause.) 
Whereas it is alleged by the plaintiff in the above-entitled action 
that the defendants in the said action have in their possession and 
unjustly detain certain personal property belonging to the said plain- 
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tiff, to the possession of which the said plaintiff is lawfully entitled, 
of the value of two thousand dollars; 

And whereas the said plaintiff, being desirous of having the said 
personal property delivered to him, and, by endorsement in writing 
upon the affidavit, has required the sheriff of the county of Contra 
Costa to take the said property from the said defendants: 

Now, therefore, we, the undersigned, residents and householders 

of the said city and count, In consideration of the premises, 
60 and of the delivery of said property to the said plaintiff, do 

hereby undertake and acknowledge to the effect that we are 
jointly and severally bound in the sum of four thousand dollars 
(being double the value of said property as stated in the affidavit), 
for the prosecution of the said action for the return of the said prop- 
erty to the said defendants, if return thereof be adjudg@ed, and for 
the payment to the said defendants of such sum as may, from any 
CAUSE, he recovered against the sad plaintil?. 

Dated this 10th day of August, A. D. 1S7S. 

WA. D. ENGLISH, [SEAL | 
THOMAS B. COGHILL. | | 


STATE OF CALIFORNTA, 
City and County of San Irancisco, | 


ai 


Wim. D. Enelish and Thomas B. Coghill, the sureties whose names 
are subscribed to the above undertaking, being severally duly sworn, 
each for himsclf says that he is a resident and householder within 
the said city and county, and that he ts worth the sum specified in 
said undertaking as the penalty thereof over and above all his debts 
and liabilities, exclusive of property exempt from execution. 

WM. D. ENGLISH. 
THOMAS B. COGHILE. 


Subseribed and sworn to before me this 10th day of August, 
LS7S. 
[NOTARIAL SEAT. | OSCAR T. SHUCK, 
Notary Public. 


Endorsed: Filed August 10th, 1878. Thos. Hf. Reynolds, clerk. 


Anruony THOMPSON was then called in his own behalf as a wit- 
ness and sworn, and the questions propounded to him and his an- 
swers are as follows: 


Question. How much was the wheat worth which Mr. Martin took 
away from you? 

Answer. I don’t know exactly how much it was worth. 

Question. About how much ” 
Answer. Something over 82,000, 
(Juestion. How many sacks”? 
Answer. Nine hundred and forty-two. 
Question. State how much they weighed. 
Answer. 185 pounds each. 
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Question. Hlow much was wheat worth at that time in the market 
at Livermore ? 


Answer. $1.55 to $1.60 per hundred pounds. 
6] Cross-examination : 


Question. How do you know that wheat weighed 155 pounds to 
the sack ? 

Answer. I saw the man that threshed it weighing it. 

Question. You know it, then, of your own knowledge ? 

Answer. Yes. 

Question. Did you see it all weighed ? 

Answer. No; I did not see the whole weighed ¢ 

Question. How much did you see weighed ? 

Answer. I saw him weigh three sacks and average it at that. 

Question. That is the only knowledge that you have on the 
subject ? 

Answer. That is all, and he told me. 

Question. How do you make it worth upwards of $2,000? By 
what mode of calculation ? 

Answer. Well, | had a man to make it up. 

(Question. You swear to what that man told) you—is that it? 

Answer. I made it up myself, too. 

Question. You did not make it up yourself, did you ? 

Answer. I got it looked over by another man to see what it was 
worth. 

Question. Did you make it up yourself? 

Answer. Yes, I did. 3 

(Question. If that wheat was only worth about $2,000, why did 
you swear In your answer in this case that it was worth $5,000 In 
eold coin or more? 


> 


Answer. It would be worth more to me if I had the threshing of 


it myself and hauling of it, and they doing as they pleased with it. 

Question. Will you answer that question? ILow would it be 
worth more to you if you had it yourself? Wouldn’t you have had 
to pay the hands yourself? 

Answer. There was a lot of grain gone to waste on meafter it was 
replevined. | 

Question. Who paid the expense of threshing that wheat ? 

Answer. I don’t know who paid the expenses of threshing it. 

Question. You do not? 

Answer. No. 

Question. Who furnished the sacks ? 

Answer. I furnished some. 


62 The defendant proved that he Wiis obliged to retain, and 

did retain, counsel to defend this action and attend to the 

legal proceedings therein to regain the crop sued for in this action, 

or its value so taken from him by plaintiff, at a cost and expense to 
him of $200. 

Defendant proved that the personal property described in the 

complaint and amended complaint herein is the annual crop which 
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he, defendant, raised and produced on the quarter section of land 
described in the complaint and amended complaint, during the 
year A. D. 1878, by his own industry, kabor, and expense and while 
he was in the actual, exclusive, and adverse possession of said 
quarter section of land, and that plaintiff! never had possession of 
said crop, or of any part thereof, until after this action was com- 
menced, when he obtained possession thereof under and by virtue 
of the process and proceedings in claim and delivery sued out by 
him, plaintiff herein, and that plaintiff did not contribute in any 
Way or assist In raising or producing said crop, and that said crop 
had always been in the possession of defendant exclusively until 
the 12th day of August, A. D. 1S78, when the same was seized and 
taken away by plaintiff} under process and proceedings on claim 
and delivery in this action, and by him appropriated to his own 
use. 

No testimony pertaining to or adduced on behalf of the inter- 
vention of Jos. Waterman im said action is embodied or meant 
to be embodied in the foregoing statement of the case. 


The defendant here rested. 


The case was argued and submitted, and on the 25d day of 
August, LSSO, the court rendered a deeision in favor of the defend- 
ant and against the plaintiff for the return of the property taken 
by the plaintiff or for the value thereof, tixed by the court at 82,000 
In case a return could not be had, and in either event, with interest 
at the rate of 7 per cent. per annum on said sum from the 10th day 
of August, IS7TS; and on the 25d day of August, LSSO0, the court 
filed its findings In said action of the facts therein, and as a coneclu- 
sion of law found that the defendant was entitled to Judgment Lo 
the effect above stated, and ordered judgement to the effect as above 
set forth. 

The plaintiff here specifies the following particulars in which the 
evidence in said action of Samuel B. Martin vs. Anthony Thonmipson 

Is Insuflicient to Justify said decision. 
O35 Ist. It Is established by the evidence that at the time of the 

entry of defendant on said east half of section 15, township 
2 south, range | eest, the plainti! was the owner and in the actual 
possession of the land, having Improvements consisting of a dwelling- 
house, stable, and well thereon; that said land was partially fenced 
and that plaimtiff was the owner of the whole of section 15, and that 
he intended and was proceeding to fenee the whole section—that 
portion not actually fenced having had posts around it; and that 
there were on the land the most unmistakable evidences of the prior 
cultivation and occupation of the same by plamtiff, and that bis, de- 
fendant’s, entry thereon, was forcible and tortious, and that he is not 
entitled and has never been entitled to the crop in question or any 
of the products of the land, and the court henee erred in deciding 
the action in favor of the defendant. 

2d. The evidence shows that when defendant entered the plaintiff? 
was in the actual possesslon of the land, henee there was no disseisin 
of plaintiff, and the subsequent possession of defendant was tortious ; 
(—167 
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the defendant, therefore, could not beeome and was not at the time 
of the commencement of this action or at any time the owner or en- 
titled to the POSSCSSIOD of the Croy 1 controversy, and the decision 
of the court on the issues in the action should have been in favor of 
the plaintif. 
od. ‘Vhe evidence shows that at the time of the entry of defendant 
on the land plamtifl Was eultivating the same, and had done so for 
a series of years prior thereto, and the defendant entered thereon 
without his consent, and his entry was unlawful and he could not 
become and was not at any time the owner of the crop in contro- 
versy,and the decision of the court should have been in favor of the 
plaintiff on the issues in the action. 
4th. The evidence shows that at the time of the entry of defend- 
ant on the land he had full knowledge of the ownership, occupation, 
and actual possession of plaintiff of the land, and that he entered 
thereon knowing that the land on which he entered was not open 
for settlement or subject to pre-emption under the laws of the United 
States, hence defendant's entry was that of a trespasser, and he could 
not, by such entry, acquire any right or title, or color of right or 
title, to the land or the crop in question, or any of the pro- 
64 ducts of the land; the court therefore erred in deciding the 
case 1n favor of the defendant. 
oth. The evidence shows that at the time of defendant’s entry 
plaintiff was the owner and in the actual possession of the whole of 
section 15, township 2 south, range | east, Mount Diablo base and 
meridian ; that heand those holding under him had for a series of 
Years prior to the entry of defendant thereon used and occupied 
said section partly for cultivation and partly for grazing purposes, 
and was at the time of said entry so using and occupying the said 
section; that at the time of defendant’s entry the section, on or near 
the north line, had a three board and post fence extending the 
whole length of the line and a line of posts set the whole length of 
the west liue of the section, at the usual distance apart (6 or 8 feet), 
for the purpose of nailing boards thereon and makine it correspond 
with the fence on the north side of the section ; that plaintiff in- 
tended to inclose the whole section with a fence, and was proceeding 
to do so; that when defendant entered there were two dwelling- 
houses on the section, located at different points thereon, and a 
well and stable thereon; that there were on said section and the 
portion on which defendant entered the most unmistakable evidence 
of prior and present claim by another person to the whole section, and 
the parton which he entered, and of the then present occupation of the 
section, and the part on which defendant entered, by another person, 
and of the (then) present and prior use and cultivation of the same 
by another person; that defendant was not a naturalized citizen of 
the United States at the time of his entry, nor had he declared his 
intention to become one at the time, and was not qualified to pre- 
empt land under the laws of the United States; that plaintiff, after 
the entry of defendant on said Jand, and prior to the time when he 
declared his intention to become a citizen, continued his fencing and 
inclosure of said scction, and built a board fence (three boards and 
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posts) about half-way down on the east line of the section toward 
the southeast corner of the section connecting with the fence on the 
north, and set posts SIX or eight feet apart on the residue of said east 
line to the southeast corner, and along the whole line on the south 
of the section planted posts at a distance of about 52 feet apart ; 
that on the east half of said seetion and on both quarters COl- 

stituting the samea crop of so was cut and stacked thereon ; 
65 that there was a crop of wheat growing on said cast half of 

the section (about ten acres), which was cut, harvested, and 
threshed thereon in the fall of IS76 by plaintiHf after defendant's 
entry; that plamtiHl remained in possession, exercising acts of 
ownership over the whole of said seetion from the entry of defend- 
anit, May loth, IS76, until Oetober or November of the same Vear , 
hence the defendant did not and could not lawfully claim to own 
the crop in controversy and the decision of the court in favor of 
defendant was erroneous. 

Gth. This aetion was commenced for the rPCCOVCTY of certain barley 
and wheat then im POSSCSSION of the defendant, and the value of the 
property was alleged to be 82,000, There is no evidence that any- 
thing but wheat was taken; on the contrary, the evidence shows 
positively that only the wheat deseribed in the complaint was taken 
by plaimtiff from the possession of defendant in this action. The 
evidence shows conclusively that the wheat taken when threshed 
and put in sacks amounted in number to not over $42 sacks, and the 
weleht of test] iIMmony isthatit amounted in number to not more than 
9351 sacks. The evidence shows that the value of the wheat wl 
taken from defendant did not exceed im value the sum of S1,058. 
The court is In error in its findine No. 19, on file in this action, to 
the effect that on the T2th day of August, ISTS, the properly taken 
and detained by plamtiff from the defendant was of value of 
Ss? OOO: the decIsSIon shot Ui ll lh: iVe been, if at all against }) arntill, for 
the less sum mentioned, and the evidence does not Support or justify 
sald finding or decision. 

th. The evidence shows that only a part of the personal property 
mentioned in the complaint and attic 
from the defendant by plaintiffin this aetion, and vet the court, by 


. } . em ! } = co he at ree is os 
its decision, has held plartifl liable for Hic whcele ()] Lic property, 
i ee 


t 


avit iM evidence was taken 


anid the dee S1OR) Is tn that respect erroneous. 
_ = : o a ie 4 Se Ca ; ’ 
Sth. Sarees erred bhi its first hiding lh this action for the reasons 


stated in the foregoing exceptions or specifications of error, from J 
too, both inclusive, and because said finding Is not supported or 
justified by the evidence. 
9th. The court erred in finding 11th im this nie by reason of 
the facets found and set out 11) finding loth, 1 respect LO the 
(>t) decision of the Department of the ranesateto of the United 
States upon the subject of the exterior boundaries of the 
Rancho Las Pocitas. 
lOth. The court, by reason of the matter set forth in exceptions 
Or specifications of error, numbered from 4 to 5, both Inclusive, 
above mentioned, in finding asa fact in finding 12th that defendant 
Thompson entered upon the quarter section on which the crop in 
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controversy grew with the intention of pre-empting the same under 

the laws of the United States, and for the same reason the court 

erred in finding 17th in finding that the crop in controversy was 

raised on said quarter section by defendant, whilst he was in the 

actual, exclusive, and adverse possession of said quarter section, the 

evidence not justifying the finding as to said adverse possession. 
Lith. The court erred in finding 18th in finding that as a fact 

that on the 12th day of August, 1878, the personal property de- 

scribed in the complaint and amended complaint was taken into ~~ 

possession by and delivered to the plaintiff under and by virtue of 

process and proceedings on claim and delivery thereof of which 

plaintiff availed himself in this action, and that plaintiff has ever 

since withheld and detained said personal property from defendant, 

for the reasons hereinbefore shown in these exceptions, and because 

the evidence shows that only a part of said personal property Was 

ever taken into the possession of plaintiff or delivered to him. 


On the ground of errors in law, occurring at the trial and ex- 
cepted to by plaintiff, the plaintiff assigns as error: I 
Ist. That the court erred in admitting testimony to Impeach or : 
contradict the patent to the land to the plammtil In evidence. 
Yond. That the court erred in allowing testimony to be introduced 
by defendant to contradict or Impeach sald patent, the evidence 
showing the defendant is,and was at the time of trial, a naked ; 
trespasser on the land on which the crop in controversy was pro- | 
duced, who had not connected himself with the title, either from 
the State or the United States, and had no color of title to said 
land. 
ord. The court erred in admitting in evidence the contraet be- 
tween plaintiff and the heirs of Robert Livermore, described in find- 
Ing loth, on file in this aetion. 
O7 The foregoing is hereby certified to as being a true and 
correct statement of the case In said cause. 
T. K. WILSON, 
Judge of said Superior Court. 


Dated October 25th, 1SSO. 
riled Oetober 25th, LSSO. 


WILLIAM A. STUART, Clerk, 
Dy Mm: ©. BlGGSs, Deputy Clerk. 


Order Ove rruling Motion for New Trial. 


(Title of court and cause.) 


MonNDA ¥ October 2dth, 1SSQ. 

In open court, before the Hon. T. kK. Wilson, judge. 

On this day, after the settled statement on motion for a new trial 
was filed and registered, L. Aldrich, Esq., attorney for the plaintiff, 
moved this court for a new trial upon said statement of the case and 
the papers and pleadings in this action, and Michael Mullany, Iesq., 
attorney for the defendant, opposed said motion, and said motion 


Ng tine <i 


tg citer ith 
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having been submitted, it is ordered that the same be, and the same 
is hereby, refused and denicd. 


Plaintifj’s Bul of Leceptions. 
(Title of court and cause.) 


Beit remembered that on the 27th day ot April, ISSO, the above- 
entitled action came on for trial before said court, a trial by jury 
having been waived by the parties in open court, and such waiver 
entered on the minutes, and the court having heard the proofs and 
allegations of the parties, on the 26th day of August, 1580, rendered 
its decision in favor of the defendant and against the plamtiff in 
sald action. 

Prior to the trial of the above action another action was tried in 
said court in which said plaintiff, Samuel DB. Martin, was plaitif, 
and said defendant, Anthony Thompson, and one Martin Durand 
were defendants, and which was an action of ejectmment to recover 
from said two defendants the possession of the said east half of see- 
tion 13, township 2 south, range 1 east, Mount Diablo base and me- 
ridian,and in which action of ejectment defendant, Anthony Thomp- 

son, claimed and defended for the southeast quarter of said 
6S section 135, and defendant, Martin Durand, claimed and de- 

fended for the northeast quarter of said section 15, each as a 
pre-emption settler of the respective quarter section claimed by him, 
above described, but were both sued jointly for the whole of the east 
half of section 15, as will fully appear by the transeript in cause 
No. 7309 in the supreme court. 

On the trial of the above-entitled action of Samuel B. Martin vs. 
Anthony Phompson it was agreed between counsel for plaintiff and 
defendant that the testimony adduced and given on said action of 
ejectment of Samuel B. Martin vs. Martin Durand and Anthony 
Thompson should be considered as introduced or admitted in evi- 
dence in the above-entitled action of Samuel B. Martin vs. Anthony 
Thompson, as far as the same was applicable, relevant, and ma- 
terial tothe trial and issues of the above-entitled and Jast-mentioned 
ease. In said last-mentioned case of Samuel B. Martin vs. Anthony 
‘Thompson the plaintifl gave notice of motion for a new trial on a 
statement of the case, and thereafter and within due time,did pre- 
pare and serve his proposed statement, to which defendant did in 
due time propose amendments, and which proposed statement and 
amendments were thereafter presented for settlement to Hon. T. 
Ik. Wilson, the judge of said court, before whom the said cause 
was tried. In settling said statement in accordance with defend- 
ant’s proposed amendments the said judge struck out and disallowed 
the following portions of said testimony adduced and given in said 
action of ejectment, Which it was claimed by defendant, Anthony 
Thompson, related specially and pertained only to the northeast 
quarter of said section, and to defendant Martin Durand, in said ac- 
tion of ejectment, on the ground, as decided by said judge, that the 
said testimony thus stricken out was not applicable, relevant, or 
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material to the trial of said action of Martin vs. Thompson, or any 
of the issues therein. 


To the action and decision of the judge in cach instance in so 
striking out said testimony the plaintiff then and there excepted. 


The testimony thus stricken out is as follows, viz: 

“The plaintiff in said action of Samuel B. Martin vs. Martin 
Durand and Anthony Thompson was sworn as a witness in his own 
behalf and testified that he had possession of the land in contro- 
versy from the year 1862 or 1865, continuously, except a year, more 

or less, in 1871 or 1872, during which time a man named 
69 Gutgen had possession until the entry of defendant Thomp- 
son and Martin Durand.” 


The judge struck out from said testimony the words “ and Martin 
Durand’ and exeluded the same from the statement. 


Witness further testified as follows: “Mr. Gutgen, before men- 
tioned, dug a well and built a house and stable on the prenises. In 
1871 or 1872 I paid him 8100, I think $112, for the improvements 
he had built on my property.” The Judge struck out and excluded 
from said statement all of the last foregoing testimony. 

Witness further testified as follows: “The other improvements, 
the house, well, and shed were there at the time Durand went there. 
Durand has taken the house, well, and shed into his possession and 
has them now.” The judge excluded and struck out from said 
statement all of the last foregoing testimony. Witness further tes- 
tified: *‘Gutgen was nota partner of mine; he was a squatter, a 
jumper; [gave him the S100 to avoid litigation, to get him off. 
The improvements, the house, well, and shed that he used fora 
stable, | thought worth the sum I paid. Durand did not go into 
the house, but I believe he took the well.” The judge excluded 
from the statement all of the last foregoing testimony. 


WitrtaM D. ENGuisu was then sworn for plaintiff and testified : 
“That he was acquainted with the east half of section 138 described 
in the patent In evidence; that he first became acquainted with it 
in 1872; at that time Samuel Bb. Martin was in possession of it; 
defendant Thompson and Martin Durand entered on the land some 
time in May, 1876, about the middle of the month.” The judge 
excluded from the statement the words “and Martin Durand” in the 
last foregoing testimony. 


L. R. MArtTIN was then sworn as a witness for plaintiff and _ testi- 
fied: “That he was plaintiff’s brother; that he was acquainted with 
the land; that the improvements on it are a house, a well on the 
porch connected with the house, and a shed that was used for 
horses; these were built by Mr. Gutgen. There was a suit pending 
against Gutgen for the northeast quarter of section 13 in the name 
of my brother, and after a time Gutgen came to me and told me he 
was going to leave the land and wanted to sell his improvements. 
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I purchased the house, well, and shed for my brother.” All , 
70 of the last foregoing testimony was stricken from the state 


' ment by the judge. | 
| Witness further testified: “IT continued to farm portions of seetion 
[5 up to the time of the entry of defendant Durand thereon; [Tshould 
say further that I cut hay on it the same year, or had it cut on shares 
In 1875 and 1S75 [ farmed the land.” 
The whole of the last foregoing testhmony was stricken from the 
ee statement by the judge. 

Witness further testified: “In 1S75 [ had a erop of wheat in, ex 
tending OVeCF a portion of both these quarters, and in ISTH L tial an 
about ten acres on the Durand quarter.” 

The judge excluded from seid <ftatement the words onic in IS76 
[had in about ten acres on the Durand quarter” in the last forego 
Ing testimony. 

Witness further testified cls follows: _ i ISTH [ Cut hay (1) the 


ee, 


Durand quarter and the Thompson quarter, and it was there in the 
stack at the time they came there ane sett 

The jude struck out of the statement the words “the D irand 
quarter and” and substituted for the words “ 7 honipson quartel 


| 7 i . } . . 
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the words “this land,’ in the last foregoing testimony. 
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Notice of y [ppeal. 


(Title of court and cause.) 


To Michael Mullany, Esq., attorney for defendant in said action, | 
and to the clerk of said court, and to said plaintiff: } 
Please take notice that the plaintiff in said action hereby appeals 

to the supreme court of said State from the judgement of said eourt 

made and entered in said action on the 26th day of August, 1880, = 

in favor of the defendant in said action and against the plaintifi | 

therein, and from the whole thereof; and the plaintiff also hereby a 

appeals to said supreme court from the order of said court denying \ 

plaintiff's motion for a new trial made and entered on the 25th day 
of October, 1SS0, and from the whole thereof. 
LL. ALDRICH, 
Attorney for Plaintiff. 
liled Oct. 27, 1880. 
WILLIAM A. STUART, Clerk, 
By Hl. C. BIGGS, Deputy Clerk. 
Service of copy of the within notice acknowledged this 27th day 
of October, ISSO. 
MICH. MULLANY, 
Attorney for LD fe ndant. 


(Title of court and cause.) 


[t will be observed that there is mention made of an intervention 
in this ease by one Joseph Waterman in the findings, judgement, 
and probably elsewhere, but as between plaintiff, Samuel B. Martin, 
and defendant, Anthony Thompson, this intervention cuts no figure, 
and is to be disregarded. 

MICH. MULLANY, 
Attorney for A. Thompson. 
L. ALDRICH, 
Aftorney for Plaintiff. 


792 Stipulation. , 


lor all the purposes of this appeal it is hereby stipulated and cer- 
tified that the foregoing isa full, true, and correct transcript of the 
judgement roll; ce rtificate of the clerk of said court to said judgment 
roll; notice of decision and order for judgment ; notices of intention 
to move for a new trial; statement of the case on motion for a new 
trial; order-denying motion for a new trial; plaintiff’s bill of ex- 
ceptions ; notice of appeal in said cause, and that sufficient under- 
takings on appeal have been properly filed and approved in said 
cause. 

Dated this December 27th, 1880. 


L. ALDRICH, 
Attorney for Plaintiff and Appellant. 
MICH. MULLANY, 
Attorney for Defendant and Respondent. 
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fe Service accepted by copy this — day of ——, A. D. 1880. 
? 
) | Alt’y for Repondent. 
74 Submission of Cause. 
In the Supreme Court, State of California. 
‘ 
Department one. 
“> 7 
‘ MARTIN 
; v. 4200. 
THOMPSON cf al. | 
Novy. +, 1S82.—Appellant allowed 20 days to file brief; respondent 
10 days LO reply - cause to be thereon submitted. 
(Title of court and cause.) 
Dee. 11, 1882.—Files respondent’s brief and submitted. 

(Title of court and cause.) 
Jan’y 9, 1885.—Hiles petition for rehearing. 
: (Title of court and eause.) 
Jan’y 19, 1885.—Petition for rehearing denied. 

< by the court : 3. 


(Title [of | eourt and cause.) 


Jan’y 20, 1885.—Ordered that remitittur herein be stayed until 
further order of this court. 


Dy the court: 


In the Supreme Court of the State of ¢ ‘alifornia. 


Department one. 


Samuen B. Martin, Appellant, 
US. - No. 7506. 


Anruony Tompson ef al., Respondents. J 


On appeal from the superior court in and for the city and county 
of San Itrancisco. 


And now at this day, this cause being called, and having been 
heretofore submitted and taken under advisement; and all and sin- 
cular the law and premises having been fully considered, the opin- 
ion of the court herein is delivered by the court. 

Whereupon it is adjudged and decreed by the court that the judg- 
ment and order of the superior court in and tor the city and county 
of San Francisco in the above-entitled cause be, and the same is 
hereby, affirmed with costs. 
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76 aging 
In the Supreme Court of the State of California. 


Department one. 
(Iiled December 20, 1882.) 


MARTIN 
Us. Ma No. 7506. 
THOMPSON J 
The Court: 

The action is brought to recover the possession (or the value 
thereof) of certain grain sown and harvested by defendant upon lands 
to which he claimed title, and of which he had the aetual, ad- 
verse, and exclusive possession. The action cannot be maintained. 

In Halleck, executor, vs. Mixer (16 Cal., 574) a demurrer to the 
complaint had been sustained in the eourt below upon the ground 
that the complaint showed the title to land to be involved in such 
sense as precluded the action. The complaint alleged that the plain- 
tiff’s testator was seized and possessed of certain real estate at the 
time of his death, and that the executor, ever since his appointment, 
had been in possession of the same; that persons (whose names were 
not designated) had entered upon the lands without authority and 
eut down timber growing thereon: to the amount of three lundred 
cords; that defendant afterwards also entered upon the premises 
without authority and removed the wood thus eut, and still detained 
it, ete. There was no suggestion or pretense that the defendant, or 
any other person than plaintiff and his testator, ever had possession 
of the land on which the wood was cut. | 

It was said by the supreme court, in reversing the judgment of 
the district court, that the complaint in Halleck vs. Mixer did not 
show title to the land to be involved in such sense as to preclude the 
action. “In all cases where the owner of real estate sues for prop- 
erty severed from the freehold the action must rest upon the proof 
in the first instance of title or right of possession (Ol possession) taken 
previous In the plaintiff, and, if the position of the respondent were 
tenable, no action for the recovery of said property would ever lie. 
If the complaint alleged the title it would upon his argument be de- 
murrable. If it merely alleged ownership of the property the party 
would be excluded on the trial from the proof of his title, or. be non- 
suited on its production. The true rule is this: The plaintiff out of 
possession cannot sue for property severed from the freehold when 
the defendant is in possession of the premises from which the prop- 
erty was severed—holding them adversely in good faith under claim 
and color of title. In other words: The personal action cannot be 
made the means of litigating and determing the title to the real prop- 
erty as between conflicting claimants. But the rule does not ex- 
clude the proof of title on the part of the plaintiff in other cases, 
for it Is, as we have already observed, upon such proof that the right 
of recovery rests. * * * A mere intruder or trespasser 1s In no 
position to raise the question of title with the owner so as to defeat 
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the action.” The court then cites with approval Harlan vs. Harlan, 
15 Penn. St. R., 5138. 

This was the ease of Harlan vs. Harlan. The plaintiff was the 
purchaser of certain real estate, being a& COLton manufactory. Cer- 
tain machinery in the mill passed to him as apart of the freehold. 
A fixture, part of the machinery, was detached by the former owner, 
and it was held that the purchaser of the real estate could maintain 
replevin for it. 

Certain eases were cited by counsel as authoritv to the point that 
the action would not he, but Roger, J., commenting upon those cases, 
pointed out the distinction between them and the case then at bar. 

In the case of Harlan vs. Harlan the title to the real property was 
hot disputed by the defendant, and the court suggested it might be 
that the mere assertion of a title would avail little. “The court looks 
to the substance, and where it appears that in truth it is a trial of 
title, then it Is properly ruled that replevin is not the proper action, 
but that it must be tried in another form.” 

It was said in [elliott vs. Powell, 10 Watts, 453, as was also said in 
Halleck es. Mixer (supra), it isa mistaken supposition that title to 
real estate May not be Incidentally tried ina transitory action, much 
less that replevin cannot be maintained where the plaintiff can make 
title to the chattel only by making title to the land from which it 
was severed. (See also 12 John, 140; 5 Marsh, 341; Wm. Jones, 2-45). 
The cases cited by the Pennsylvania court in Harlan es. Harlan in- 
dieate the true rule. In Mather es. Trinity Church (5 Serg. & h., 509), 
it Waals ruled that trover for vravel from land does not lie by OC 
Who has the right of possession against one who has the actual ad- 
Verse POSSCSSION “and sets Up title to it ai that conthieting claims of 
title cannot be tricd in the action of trover. To the same etieet 
Baker vs. LLowell and Brown rs. Caldwell, 6 Serg. & It., 476; 10 Ld, 
Ll4. The cases go to the point that where the property sued tor has 
been severed from plaintiff's land he can show his ownership of the 
chattel by showing his ownership of the land, unless defendant has, 
and had when the property was severed from the freehold, adverse 
POSSCssS1ON of the land, claiming title thereto. ()f course, to exclude 
plaintiffs right to sue for the personal property defendant must have 
the adverse possession, Clanming title. Ifa tenaney or quase tenancy 
exists the defendant and occupant not claiming to be owner of the 
personal properly as owner of the realty, the reason for precluding 
the personal action does hot eXist. (Ilarlan US. Hlarlan, supra : ler- 
rand vs. Thompson, dD Bb. & Ald., S26; Movers vs. Wait, 5 Wend., 
LO-4). 

But we find nowhere (except in Kimball vs. Lohimas, 51 Cal., 109), 
that, with respect to the right of a plaimtill to resort to replevin, a) 
distinction eXIStS between ra! defendant 11) adverse POSSESSION of the 
land, claiming tithe by writing, and a defendant in adverse posses- 
sion, Claiming title, without any written foundation for the claim. 
The distinction scems to have been suggested by a phrase employed 
in the opinion of Halleck vs. Mixtler, with reference to a holding ad- 
versely * 18 cood faith,” ete. 

But the case now before us differs in two respects from Kimball vs. 
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Lohmas: First, the defendant claims a right to the possession under 
color of title; second, the grain, the subject of the present contro- 


versy, Was sown while defendant was in the adverse possession of the 
land. It did not exist, even potentially, while plaintiff lad posses- 
sion of the land, 1f plaintiff ever had possession of the land. 

The present is also unlike the case of Atherton vs. Fowler (96 U. 
S., 515). There the hav, the subject of controversy, was cut from the 
meadows set in grass by plaintiff’s testator. And = besides, in that 
case, the district court of the State, “havine given the law on the 
subject very clearly” (in favor of plaintiff’s right to maintain the 
action), and inasmuch as it related to “a doctrine not affeeted by the 
Constitution or laws of the United States,” the Supreme Court of the 
United States held they “must take it to have been correctly ex- 
pounded to the jury.” (96 U.S., p. 019). 

There is no precedent for an action like the present, and no good 
reason why this should be made a precedent. 

We cannot say the court abused its discretion in disallowing plain- 
tiff’s motion to file a second amended complaint. It does not ap- 
pear from the transcript that any copy of the proposed amendment 
Was served or presented, or that the notice of motion pointed eut the 
precise amendment which plaintiff would ask leave to make or file. 

Judgement and order aflirmed. 


id Bond. 
Supreme Court of the United States. 


SAMUEL B. Manrrix, Plaintiff in Error, 
Us 


ANTHONY THompson, Defendant in Icrror. 


Know all men by these presents that we, Samuel B. Martin, prin- 
cipal, and J. West Martin and John Johnston, sureties, are held and 
firmly bound unto Anthony Thompson, of Contra Costa county, 
State of California, in the sum of five thousand dollars, to be paid 
to said Anthony Thompson, his executors or administrators; for the 
payment of which, well and truly to be made, we bind ourselves 
and each of us, Jointly and severally, and each of our heirs, execu- 
tors, and administrators, firmly by these presents. 

Sealed with our seals, and dated this 25rd day of January, 1883. 

Whereas the above-named Samuel B. Martin hath prosecuted a 
writ of error to the Supreme Court of the United States to reverse 

the judgement rendered in the above-entitled action by the 
(fe supreme court of the State of California: Now, therefore, the 
condition of this obligation is such that if the above-bounden 
Samuel B. Martin shall prosecute his said writ of error to effeet and 
answer all costs and damages if he shall fail to make good his plea, 
then this obligation shall be void; otherwise to remain in full force 
and virtue. 
SAMUEL B. MARTIN. [srac.] 
J. WEST MARTIN. | SEAL. | 
JOIN JOIINSTON. [SEAL. | 


SAMUEL B. MARTIN VS. ANTHONY TITOMPSON, 


Sealed and delivered in presence of— 
K. D. WHEELER. ' 
L. ALDRICH. 


STATE OF CALIFORNIA, 


’ : ‘ ’ . ~ NSS he 
County of San lrancisco, j 


J. West Martin and John Johnston, being duly sworn, dceposes 
and says, each for himself, and not the one for the other, that he is 
8 a resident of the State of California and a frecholder therein, and 
that he is worth the sum of five thousand dollars over and above 
his just debts and Nabilitics, exclusive of property exempt from ex- 
ecution. 
J. WEST MARTIN. 
JOHN JOLNSTPON. 


Subseribed and sworn to before me this 25rd day of January, A. 
DD. 1SS35. 

[SEAL. | LEE D. CRAIG, 
Notary Public. 


Approved by me this 2oth day of January, 1585. 
R. I. MORRISON, 
Chive f Justice of California. 


Mndorsed: Filed January 25th, 1885. J. W. McCarthy, 
clerk, by C. Ilarlan, deputy. 
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fendant in error. Security. Filed January 25, S85. J. W. MeCar- 
thy, clerk, per C. Ilarlan, deputy. 
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UNITED STATES OF AMERICA, S88: 


To Anthony Thompson, defendant in error, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 
ineton, in the District of Columbia, on the second Monday of Oc- 
tober, A. D. 1885, pursuant to a writ of error filed in the clerk’s 
office of the supreme court of the State of California, wherein Samuel 
B. Martin is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice should not 
ve done to the parties in that behalf. 

Witness the THlonorable Robert I. Morrison, chief justice of the 
supreme court of the State of California, this 22d day of January, 
A. D. 1885, and of the Independence of the United States the 107. 

ROBT. lf. MORRISON, 
Chief Justice of the Supreme Court of the State of California. 
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S1 | Endorsed:]| No. 7556. United States Supreme Court: 

Samuel B. Martin, pVf! in error, vs. Anthony Thompson, 
deft inerror. Citation. Filed 14th March, 1885. Jno. W. McCarthy, 
clerk, by Jno. Kilsby, deputy. 


Due service is admitted this 24th day of February, A. D. 1885, of 
a citation similar in all respects to the within. 
ANTITONY ‘TILOMPSON, 
Def’t in Lrvor. 
MICH. MULLANY, ' 
lttorney for Def’t in Error. 
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S? Writ of Lrror. 
UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the justices of the 
supreme court of the State of California, Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, between Samuel Bb. Martin, plaintiff in error, and Anthony 
Thompson, defendant in error, a manifest error hath happened, to 
the great damage of the said plaintiff in error, as by his complaint 
appears, and it being fit that the error, 1f any there hath been, should 
be duly corrected, and fully and speedy justice done to the parties 
aforesaid in this behalf, you are hereby commanded, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ine the same, to the Supreme Court of the United States, together , 
with this writ, so that you have the same at the city of Washington, 
in the District of Columbia, on the second Monday of October next, 
in the said United States Supreme Court to be there and then held, 
that, the record and proceedings be[ ing] inspected, the said United 
States Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the law and custom of 
the United States should be done. 

Witness the Hon. Morrison R. Waite, Clicf Justice of the Supreme 
Court of the United States, this 22d day of January, in the year of 
our Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States the one hundred and seventh. 

|SEAL. | L.8. B. SAWYER, Clerk, 
By J. F. OBEIRNE, 
Deputy Clerk, 


The above writ of error Is hereby allowed. 
ROBT. FF. MORRISON, 
Chief Justice of the Supreme Court of the State of California. 


S35 [ endorsed : |] 7556. United States Supreme Court. Samuel 

Bb. Martin, pVif in error, vs. Anthony Thompson, def’t in 
error... Writ of error. Filed Jan. 25, 38.) J. W. McCarthy, clerk, 
by C. Harlan, deputy. 
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Due service of the within writ of error admttted this 24th day of 
february, A. D. 1883. 
MICH. MULLANY, 
Attorney for Defendants in Error. 
ANTILONY ‘TILOMPSON, 


Defendant in Lirror. 
S4 Clerk’s Certificate. 
In the Supreme Court of the State of California. 


SAMUEL B. Martin, Plaintiff in Error, 
Us. 


AntTHONY Tompson, Defendant in Error. 


lo. W. Met ‘arthy, clerk of the supreme court of the State of 
California, do hereby certify that the foregoing cighty-one pages, 
numbered from one to cightv-one, both numbers inclusive, contain 
a full, true, and correet transeript of the proceedings in the cause 
above entitled, and that the same together constitute the return to 
the annexed writ of error. 

Witness my hand and the seal of the said supreme court this 
27th day of Septem ber, A. D. 1883. 
[Seal Supreme Court of California. ] 

J. W. McCARTHY, Clerk, 
Per J. S. WILLIAMS, Deputy. 


indorsed on cover: California supreme court. No. 167. Samuel 
B. Martin, plaintiff in error, vs. Anthony Thompson. Filed 15th 
October, 1SS5. 
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SAMUEL B. MARTIN, 
Plaintiff in Error, 
US. 
ANTHONY THOMPSON, 
Defendant in Error 
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IN ERROR TO THE SUPREME COURT OF THE STATE OF 
CALIFORNIA. 


Motion to dismiss, with which is united a motion to affirm. 
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Supreme Court of the Cited States. 


SAMUEL Bb. MARTIN, 
Plaintiff in Error, 
vs. 
ANTHONY THOMPSON, 


Defendant in Error 


oo 


IN ERR0R TO THE SUPREME COURT OF THE STATE OF 
CALIFORNIA. 


Motion fo dism ISS, with which is niited a motion fo anni. 

The defendant in error moves the Court to dismiss the 
writ of error in this cause for want of jurisdiction, because 
it does not appear from the record, 

Ist: That there is drawn in question the validity of any 
treaty or statute of, or any authority exercised under’ the 
United States, or that the decision is against the validity of 
such treaty, statute or authority; or, 

2d: ‘That there is drawn in question the validity of a 
statute of, or an authority exercised under any statute, on 
the ground of being repugnant to the Constitution, treaties 
or laws of the United States, or that the decision is in favor 
of such State authority or statute; or, 

dd: That any title, right, privilege, or immunity is 
claimed under the Constitution, or any treaty or statute of, 
or commission held or authority exercised under the United 


lege, or Immunity specially set up or claimed by plaintiff im 
error. 

Said defendant further moves to affirm the judgment of the 
State Court, because there is no federal question involved, 
and the law applicable to the facets presented by the record 
is settled and well established, and it is obvious that the 
writ of error was sued out herein for delay. 

MICH. MULLANY, 


Attorney for Defendant in Error. 


To EF. D. Wheeler, Esq., Attorney for said Plaintiff in Error : 
‘Please take notice that the foregoing motions will be 
called up for submission to the Court on Monday, the Z#= 
day of January, 1887, on the opening of the Court, or as 
soon thereafter as the same will be entertained. 
MICH. MULLANY, 


Attorney for Defendant in Error. 


I hereby acknowledge service of copies of the foregoing 
motions and notice, and of the argument of defendant in 
support thereof, at San Francisco, California, thig-= ==. 
dav of December, 1886. 

E. D. WHEELER, 


Attorney for Plaintiff in Error. 


THE CASE: 
Error to the Supreme Court of California. 


Plaintiff brought this action to recover from defendant a 
lot of grain, raised and harvested by defendant on the 8S. E. 
} Sec. 15, Tp. 28., R. 1 KE. Contra Costa County, California, 
during the cropping season of 1878, or the sum of $2000, 
the value of the grain. Upon commencing the action, plain- 
tiff availed himself of certain provisions of the State law 
which enabled him to take the claimed chattels into his own 
possession, upon the giving of an undertaking for the return 


States, or that the decision is against such title, right, privi- 


d 


thereof, in case a return should be adjudged, ete. (Co. of 
Civ. Pro. of Cal. 4% 509-520). Plaintiff aileged himself to 
be the owner of the grain as the basis of his right to the 
possession thereof. (/tec. pp. 1 and 5). 

On the other hand defendant denied plaintiff's ownership 
of the grain, and eluimed self-ownership thereof, and set up 
the faets which constituted his self-ownership; and then 
alleged the delivery of the claimed property to plaintift 
under the State law, and demanded the return thereof to 
himself, or in ease a return cannot be had, that he have 
judgment for the value, ete. (Lec. pp. 2, 3 and 6). 

The trial Court found as facts in that behalf as follows :— 


** FIRST. 


“ That at and before the commencement of this action, 
‘viz: on and before the 10th day of August, A. D. 1878, 
‘defendant, Anthony Thompson, was the owner and en- 
‘titled to the possession of the personal property men- 
‘tioned and deseribed in the complaint and amended com- 
‘“ plaint herein, viz: all the wheat and barley in the straw, 
‘“unthreshed, produced during the year A. D. 1878, and 
‘* being, at the time of the commencement of this action, on 
‘the southeast quarter of section 13, township 2 south, 
‘range 1 east, Mount Diablo Base and Meridian, in the 
‘county of Contra Costa, State of California; and plaintiff 
‘did not then, or at any time before, own, and has never 
“since owned, any part of said personal property, and was 
not then, and has never since been, entitled to the posses- 


Cat 
an 


‘sion of said personal property, or any part thereof. 


‘€ SIXTEENTH. 
‘That ever since said 25th day of May, A. D. 1876, said 
Anthony Thompson has claimed, and does now claim, 
‘* said quarter section of lind on which the crop of grain in 
‘controversy was raised, adversely to plaintiff and all the 
‘‘ world, except the U. S. Government, and claims said 
‘* quarter section is public land and subject to pre-emption 


an 
oo 


‘* by him. 
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** SEVENTEENTE. 


‘The personal property described in the complaint and 
‘the amended complaint herein, is the annual crop which 
‘the defendant, Anthony Thompson, raised and produced 
‘on said quarter section of land duriig the vear A. D. 
‘©1878, by his own industry, labor and expense, and while 
‘“ he was in the actual, exclusive and adverse possession of 
‘said quarter section of land, as hereinbefore mentioned; 
‘and plaintiff never had possession of said crop or of any 
‘part thereof until after this action was commenced, when 
‘‘ he obtained possession thereof, under and by virtue of the 
‘* process and proceedings in claim and delivery sued out by 
‘‘ him, plaintiff, herein; and plaintiff did not contribute in 
‘any way, or assist in raising or producing said crop, which 
‘was, at the time of, and at all times before, the commence- 
‘‘ ment of this action, in the exclusive possession of defend- 
‘ant, Anthony Thompson. 

°* NINETEENTH. 
‘* Said personal property so taken and detained by plain- 
tiff from defendant, Anthony Thompson, was of the value 
of two thousand (2000) dollars on, to wit, the 12th day of 
August, A. D. 1878, when plaintiff took possession there- 
of.” Lec. pp. 9 and 14. 
In addition to the facts concerning the ownership of the 
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grain in controversy, or its value in money, the trial Court 
found the facts concerning the ownership, (or more properly 
speaking, the facts from which the controverted question of 
ownership 1s to be determined) of the land upon which de- 
oral. (ftecord bp o, 10 


=) 


fendant, Thompson, raised the 
i], 12, 15 and 14.) 

But, the owvership of the land was not in issue in this 
action. 


Arguinent Ol the notion fo IiSINISS. 


It will be observed from the foregoing statement, and more 
fully trom the record itself, that defendant, Thompson, set- 
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tled upon the land from which he raised the grain in contro- 
versy, In May, 1876; and he has ever since maintained ex- 
clusive possession of it as a pre-emption settler, claiming 
that the land is a part of the public domain of the United 
States. He raised this grain by his own industry and labor 
and at his own expense. It is merely one of the annual 
crops raised and harvested in the usual way from this tract 
of land by defendant, Thompson. ‘The title to the land is 
neither involved nor triable in this action. 

Kven assuming that plaintiff is the owner of the land, the 
defendant would be lable only for the value of the use of 
the land while he occupies it; but that use does not mean 
the annual erops-—/ructus industriales—or the stock, cattle, 
ete., which defendant may raise upon the land by his own 
industry, labor and expense while he is in the exclusive, ad- 
verse possession, claiming to be so rightfully. 

We submit that it is very plain that there is no Federal 
question involved in ascertaining the ownership of this grain 
—indeed, we sugvest with confidence, that there is no ques- 
tion of any kind involved in that behalf. The ownership of 
this grain or its value is unquestionably in defendant. He 
produced it; and, by even the laws of nature, it 1s his. 

We submit for consideration the dismissal of the writ of 
error, and that such dismissal be ordered, for want of juris- 


diction. 
MeStay us. Friedman, 2 Otto, 423. 
Romie vs. Casanova, ] U. S. 379. 


On the motion to affirm. 


It is respeetfully urged that, should the Court hold that it 
has jurisdiction, the judgment of the State Court should be 
affirmed. 

On the trial, ‘‘It was here admitted and agreed to that 
‘* defendant entered on the southeast quarter of section 13, 
‘*mentioned in the complaint and amended complaint, in 
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‘‘ May, 1876, and has ever since maintained possession 
‘* thereof, claiming the same as a pre-emption settler.” 


Record p. 30. , 
Plaintiff had no title to the land when defendant settled if 
upon it; and we submit that he has no title now. The ques- 
tion of title to the land is directly presented in ease No. 
128, on the docket of the present term of this Court entitled | 
Durand and Thompson vs. Martin. g 
But the title to the land is immaterial in this action. ’ 
The land was admittedly unenclosed when defendant set- Be 


tled upon it; and he planted and reaped this grain by his 
own labor, and at his own expense. 

Record p. 382 and p. VA. 

The Supreme Court of California has spoken fully and 
fairly on this subject, and has thus spoken frequently: 

“The case shows beyond controversy that the defendants 
‘‘ were holding the possession of the land adversely to the 
‘plaintiff. This they might do without color or claim of 
‘¢ title in themselves. In such a case it is well settled that 
‘the annual crops fructus industriales, cannot be recovered 
‘* by an action of replevin. The remedy of the owner, if he 
‘“has any, is ejectment and trespass for mesne profits.” 


Pennybeckher vs. McDougal, 46 Cal., 663. 


‘The title to the growing crop, as between plaintiff and 
‘* defendant, depended upon the question as to which of the 
‘‘ parties was in the possession of the land.” 


West vs. Sinith, 52 Cal., 324-5. 
Smith vs. Cunningham, 67 Cal., 262. 
Tyler vs Decker, 10 Cal., 436. 

To the same effect: 
Stockivell vs. Phelps, 04 N. Y., 363. 
De Mott vs. Hageman, 8 Cow., 221. 
Page vs. Fowler, 28 Cal., 605. 

id. 37, 7d. 100, 
id. 39, id. 416. 


Holmes vs. Seeley, 19 Wend., 507. 
Crown vs. Caldwell, 10 Sarg. & f., 118. 


, 


‘There is nothing to the contrary in Atherton vs. Fowler, 6 
Ofto., 513. It rather sustains this uniform rule; for this 
Court awarded the hay in that case to him who set the land 
in grass and cultivated the hay, although he did not cut or 
harvest it, as defendant did the grain in controversy. 

In the words of the State Court, ‘‘ There is no precedent 
‘‘for an action like the present, and no good reason why 

‘this should be made a precedent.” 

ftecord p. 60. 

Our views us to the merits of the cause in this Court, on 
writ of error, are well sustained by plaintiff's own record. 

Plaintiff has not made or supplied any specification of 
errors, as he should have done, if he could, under Rule 21 ot 
this Court; and no manifest error appears. 

We suggest that it is evident this writ of error was sued 
out for delay. 

We respectfully submit the motion, and if the writ ot 
error be not dismissed, that the judgment be affirmed. 

MICH. MULLANY, 
Attorney tor Defendant. 
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Serviee of citation 


JUDD & DETWELLER, PRINTERS, WASHINGTON, 


H. C. SPEIDEL ET AL., EX’RS, VS. J. WENRICI ET ALL., TRUSTEES. l 


| Amone the rolls, records, and judicial proceedings had in 

the cireuit court of the United States in and for the western 
district of Pennsylvania, in equity, wherein lias Speidel is com- 
plainant, Jacob THenrict and Jonathan Lenz, trustees of the Har- 


c mony Society, are defendants, may be found the following words and 
figures, to wit: 
Liguity Docket Lntries 

. LIAS SPEIDEL, a Citizen of the State of Ohio, | 
Is. | 

JAcos Henxricr and Joxnaruan Lenz, Trustees of the Har- >} No. 9. 
t \ mony Socicty of Bi aver County, State of Pennsylvania, | 
and Citizens of said State. J 


[Written on the margin:] John Barton, C. 8S. Fetterman, Geo. 
Shiras, Jr. 


Bill filed June 7, 1882. Same day subpcena issued, returnable first 

{ Monday of July next. 
1Ss2, June 7. Bond for costs, with Jacob Keller, of Pittsburgh, as 
surety, filed. 1882, June 8. Service of subpcena accepted for defend- 
ants by C.S. Fetterman, Esq. Mar., 85.00. 1882, July 5. Demurrer 
of defendants filed. 1882, December 15. Argument had in part 
upon demurrer. 18582, December 19. Argument upon de- 


}} 
i> 
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2 murrer concluded, C. A. V. 

ISS5, February 25. Demurrer sustained upon second cause 
ok ‘decmuneek, anak escent bill dismissed with costs ; opinion 
filed. ISS3, March S. Deeree filed) dismissing complainant’s bill 
with costs. 1585, Mareh 17. On motion of solicitor for complainant, 
an appeal from the decree mm the above cause allowed. 1585, June 

! Bond on ape, with Jacob Keller as SUPCLY, presented and same 


} 


approved by the court.and Same day citation of defendants. returnable 


4 e , ¢ ‘ ‘ 4 2 a ; { . 
) In the U.S. Supreme Court, at Washington, 1). « .. ON the seeond 
| Monday of October next, allowed and issued. 1885, June 4. Service 
of cltation ace pted for defendants by (reoree Shiras, JP: their at- 
torney.  Mar., 35.00. 
a Bill. 
d Circuit Court of the United States for the Western Distriet of Penn- 


sylvyania, in the Third Circuit. 


To the judges of the eireuit courtof the United States for the western 
district of Peinsvivania, in the third cireuit : 

Iehias Speidel, of Milford,in Clermont COUNTY, 11) the Stateof Ohio, 
and a citizen of the State of Ohio, brings this his bill against Jaeob 
Henric) and Jonathan Lenz, trustees of the Harmony Society of 
Beaver county, in the State of Pennsyvivania, and citizens of the State 
of Pennsylvania, and thereupon your orator complains and says: 

That he is the son of one Matthew Speidel and of one Margaret 
Speidel, his wife, who, as he is informed and believes, ived in the 
Kingdom of Wurtemberg, in Germany, up to about the vear 1804, 
engaged in farming and well to do, and who were without any edu- 
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eation or knowledge of the world or of business, but devout Christ- 
lads, menibers Of the establish a POtLCStall ehureh of that country, 
& salvation. 

or is informed ane bell eves, at the same time 


} 


| 
Da , Riera } ee : . = <a — ‘ 
tanp lived intl ame neighborhood, who 


and earnest seekers after spiritual light and their 
That, as your ora 
OWE George | 


was a farmer an wmther, OF an ‘ation Supe rh ‘to that of 
Vour orator  t] x people oft 
cle ‘ar 


aoe ante 


itants of 
the laws of each without ordina- 
tlon and license | 1} authorities of said 
C uuntry, and a Us said Ray Db Was nots ree mys licensed. 
and that bewie | had chose 
him as their spiritual hrist and 
the beginning of the ane8 
John, was near at hand, and that, in order 
damnation, 1t would be necessary for them to separate 
anna Epinep aga country, to J rm asettlement by themse! ves 

' 

i 


from eternal 
from the es- 
and control, and thus fit themselves for 
Christ and accomplish their salvation. 
lnforn 1] sald Rapp, 
Or strong 

obtained such 

thre hh), the said 

parents parated 
from the | est aid eounty, y belreved 
In and their only spiritual leader and as a 
necessary medium Of th nan ase | 
| direction of their church, and o 


by means of suc 
vill powel “over 
overpowerlng 


Nek | 


in) consequence 


such isolation from the Spiritua 


sway and control so obtained y snd Rapp OVC! 
will power, Sala Lapp fo d means to make them believe, 
of your orator Included, and di ) | them beheve, 
that it was necessary for their salvation and for their _ prepa- 
ration to receive ¢ ‘hrist on carth at his ant Tour ited com) that they 
should sell all their land and possessions in said aes ‘for cash in 
hand; that they seni leave their country and all their friends, 
except such as accepted said Rapp as their spiritual Jeader and as 

the prophet of the Lord, and that they, as the chosen of the 
6 Lord,should form a colony by themselves, either in the Holy 

Land or in the United States = America, 1) which places 
Christ would first reappear on earth; and that.during the year- 1504 
and 1805, in pretended furth gee the said pretended plan ot 
their salvation, said Rapp made about — families of them, the 
parents of your orator meiuded, “i all their land and possessions 
in said county for cash in hand, leave their country and all their 
friends, except such as accept said Rapp as their spiritual leader and 
as the prophet of the Lord, emigrate to the United States of America, 


‘age 
Succeed |] 
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and settle near Zelienople, in Butler county, in the State of Pennsy!]- 
Vania, upon a wild uncultivated tract of land, select ed by said Rapp 
and called by him Harmony, where your orator was born, in the year 
1ISO7, and where he was raised; and there, away from their home 
and friends, isolated from all other inhabit: ants of said country, they 
formed a colony or voluntary association, called and known as the 
[larmony Society, and were made by said Rapp and became wholly 
subject to his absolute power and control in both spiritual and tem- 
poral affairs. 

That, as your orator is informed and believes, up to their arrival at 
LTarmony the he vids of said fa nilieshadseverally paid their own 
expenses, and had severally kept their money as their own, and 
had intented to keep, invest, and control their several means 

as their own, and to live each family by itself; but when said Rapp 
had sueceeded in bringing them to said Butler county, and im sep- 
arating them from their home and friends, he fraudulently and cor- 
ruptly conceived the scheme to take advantage of their ignorance 
end helplessness, and of their blind rehane upon him as ee 
of the Lord, and the Lord’s chosen eanihnis ‘in euiding them to 


salvation, for the purpose of gratifving his fierce ambit ion and lust 


} 


of power, by acquiring unrestricted dominion over the money and 
means and mode of living of his followers, and by reducing them 
to abject dependenee upon his irresponsible will; that, as your ora- 
toris informed and believes, said Rapp, in furtherance of this scheme, 
falsely and fraudulently pretends “ to his said followers, your orator’s 


parents included, that they could not and would not be saved from 
eternal damnation except that they would renounce their plan of 
establishing a se parate and exclusive home for each family in said 

ttlement, and that they would yield up all their possessions, the 
the same as it had been done by the early Christians, 


according to the fourth chapter of the Acts of the Apostles, 
and that they would hay heir sid pOsscsslons af the feet of 
sail Rapp as thera ostle, » be placed Into a COMIVINON fund of said 
Harmony Society, in the keeping of said Rapp as their trustee, and 
that they would live theneector as a com itv or a common 
household with all the rest of the followers of said Rapp,and submit 
themselves and their famulies { t » CONLME L said app to do tor 
suid Community such work as he should direct, the avails thereof to 
form part of said common fund, relinquishing to him and to his 
ors in the leadership of said community - the management of all 
fun and the disposition of ther own persons and those 
and children, and they receivine only the necessaries 

but that said Lap ) | 
believe any of the foregone thin ws tO be necessary se their 
sulvation; that, as your orator is Informed and believes, all of said 
families, the parents of your orator inclu ae induced by “na rely- 
Ing upon the said false and fronted ht representations, ane oe 
that t they would be cternally damned unles sie ev should obey 
f the sal pete of sila Ray }) Simin Chale In the Vear 1SO5, 


| 


khew better. an id not hon- 
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the sum of about one thousand dollars, and placed said fund into 
the keeping of said Rapp as their trustee, and lived thenceforth as a 
community or a common household with all the rest of the followers 
of said Rapp, and submitted themselves and iv famalies to the 
control of said Rapp to do for said commiunity 
directed, and allowed the avails thereof to form part of said common 
fund, and relinquished to him and his suecessors in the leadership of 
said community the management of all of said trust funds and the dis- 
position of their own persons and those of their wives and children, 
and they received only the necessaries of lifein return, for none of which 
they. Orany ofthem, CVer re celved Or Were promiscd ahy other econsid- 
eration than the pretence that, bv complying with the said teachings 
of said Rapp, they would not be damned, and that,as the chosen of the 
Lord, the ‘Vv WO vl be led by hina as ther PPoy it sa bee st. and king tO 
eternal salvation; that said Rapp received and accepted said trust fund 
and the contributions of —e ourorator thereto, and 

10 all the profits and interest, and all the accretions of said fund 
by the work of your orator and of the other inhabitants of 

said community and otherwise, not as lis own, but in trust for the 
members of siid families and the contributors of said fund and 
for their common benefit, and alway’, up to tis death, recognized 
and acknowledged said trust and disclaimed any ereater interest im 
said funds than that of any other contributor thereto, and any other 
right to the management and control of said funds than by virtue of his 
pretended apost tolie leade rship of said Commu nity ; that, as you orator 
is informed and believes, said Rapp, in the vear 1SC7, after his said 
followers had already surrendered their estate and had lived for 
some time as a community or common household for the purpose of 
breaking up among them the last tie which could have caused them 
to h: ave Inte rests of f the Tir OW 8e pred ite from those of the said COlM- 
munity at large and conflicting with his absolute dominion over 
their fortune and mode of life, and over their bodies and those of 
their wives and children, and as a part of lis said fraudulent 

them lonorance and 
him as the 


cla work as he 


1] and corrupt scheme to take advantage of 
helplessness and of their blind reliance upon 

profit of the Lord and the Lord’s chosen mouthpiece in guiding them 
cd dominion over their money, 


’ t y° 


to salvation, by acquiring unrestrict 
means, and mode of ving, and by reducing them to abject depend- 
ence, falsely and fraudulently pretended to his said followers, vour 
orator’s parelts included, that there had been no difference of the 
Woman until both were brought about 


sexes nor any seed of death 11 
fell was physically dual, as 


by original sin: that Adam before he 
was also the body of Christ, and that such would be the state of holi- 
f the bodies of the risen saints: that when Adnm.oin Paradise. 


hess of 
saw the animals pass before ‘ te n — she rebelled against God on 
account of the state in which he had been created, and while he was in 


a deep sleep the female sex salar apeneies from him: that when 
they partook toge ther of the poisonous torbidden fruit of sexual 
passion the seed of death was Introduced into the 
that all intercourse of the sexes, even in wedlock, was polluting, and 


that they could not and would not be saved from cternal dammation 


humnn frame: 


rs 
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except by adjuration of matrimony and of atl sexual indulgence on 
the part of those of lis followers who were still single and 
iz hy cl cessation of all conjugal intercourse QT) the prearl t of those 
of his followers who were already married, but that said Rapp 
knew better, and did not honestly believe in said statements; that 
all of the marricd persons of said community, the parents of your 
orator aoe induced ay ana relving Upon the sud false and 
fraudulent representations, and believing that they wat | otherwise 
be eternally damned, immediately ceased to have any further con- 
Jugal intercourse, and thenceforth lived as if single, ccie those who 
were sIngle abjured matrimony and all sexual tn lulge nee. 
Your orator further states that he was ratsed in and as a part of 
suid community, and in common with the younger members of the 
families forming t] 


le same, Was tauelt ame his earliest infaney by 
suid Rapp to believe like the parents of your orator, and by reason 
of said teachings your orator did believe re sald Rapp was the 
Lord's prophet and chosen mouthpiece to guide your orator to salva- 
tion; that your orator could not and would _ be saved from eter- 

nal damnation exc pot by vielding Ul}) all his POS ssions to the 
iS said common fund of said Harmony Society, by living in 

community or a common household with all the rest of the 
followers of said Rapp, by submitting hiniself LO the eontro] of said 
Rapp to do for said community such work as he directed, and by 
allowing the avails thereof to form pray of seul COMO fund, by 
relinqiishing to him and his successors in the leadershy pot said 
community the mahagement of all of said trust funds and the dis- 
| he neeessaries of life in 


postion of his OW]) } PSO, reecelving only 

return, and by abjuring matrimony rnd all sexual indulgence, and 
your orator continuously, faithfully, and diligently worked in and 
for said community under the control and direction of said Rapp 
from the age of twelve vears until the awe of 24 vears, In all forthe 
full term of 12 vears, and al ie avallsof hissaid work to form, 
and they did become and now are, part of said common fund, and 
your orator contributed to said fund his time, attention, and skill, 
and Increased the wealtl 
munitv, and received not 
of life for the said term of 12 Vears, and no longer, vhich 


} : 4 ] . ; , . . 
cllici promoted fie ~nterests of said COlhl- 


! : 
be” — AN Feturn thah the bare necessaries 


Were of far less Value than the avails oft his sid work. 


. . - ] } ~~ 7 : i] 
| f for none of w hich he receryv Ca any other COnstderatlon than 
: : : ; j 4 
the pretense that by complying with the said teachings ol 
° 1 } } ’ } } . ‘ ] 
said Rapp he would not be damn do and that. as one of the chosen 


of the Lord, Your Orator would he re lt DV said Rapp as his prophet, 
priest, and king to eternal sali vation : and the said eontributions of 
vour orators to the said fund, after deducting therefrom. the value 
of the said necessaries Ol life, SO recerved by Mim, and Were largely 
n and value of three hundred dollars, and by 
fit on there investment in said fund now largely 


] 
In exeess of the sur 
the inte: ost wine pore 
exeeed the sum am ; 
unable to dx the sum and value thereof definitely; that said com- 
munity, mncludine vour Oravor aha lis pre ChIS, removed about 
the year 1815 from said Butler county, in the State of Pennsylvania, 
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to Posey county, in the State of Indiana, where both of your orator’s 
parents departed this life about the year 1$16, and removed thence, 
your orator included, about the year 1825 to Beaver county, in the 
State of Pennsylvania, where it has ever since remained ; that the 
sald Rapp ruled over the said conmmunt ity continuously from. the 

vear 1805 until his death, in the year 1847, and during all 
15 this time he exercised unrestricted and absolute dominion 

over the money and means and mode of living of his fol- 
lowers, and held them all in ie and servile dependence upon 
his tyrannical and oppressive will; that said Rapp during all that 
time did not allow any laws or vec to govern said community, ex- 
cept such as he gave, without allowing the community any voice in 
their enactment; and he taught and made them all believe that who- 
ever broke any of said laws or rules committed the unpardonable 
sin, the sin against the Holy Ghost, which would neither be for- 

i 


given here -or in the other world; that said Rapp during all this 


time forbid the use of tobraeco in said community : that he deter- 
| 


mined the character and amount of victuals to be supplied from 
the common store to the inmates of the community, and the 
material, and cut off the dress of all males and females therein, 
and the hours of Jabor, rest, and eating; that he sat as sole 
judge and jury in hearing and determining all charges made 
against inmates of said community, and he fixed the sentence 
or punishment at will, sometimes putting the alleged offender for 
weeks on a diet of bread and water, sometimes excluding him 

from ehureh for a number of weeks, or from a_love- 
16 feast, and sometimes reprimanding or expelling him, without 

action of the community, or hearing or appeal; that said 
Rapp, invariably, and as a necessary condition of receiving the for- 
civeness of the Lord, made the inhabitants of the said community 
confess their sins to him, said Rapp, not only in general terms, but 
with a disclosure of the individual sins and ri details thereof; that 
during all that time, for the purpose that said Rapp might keep his 
sald power and that the Inmates of said community mieht continue 
in their l@norant and degraded condition, neither your orator nor 
any of the young people in said community, nor anybody but the fore- 
man, were permitted by said Rapp to acquire any knowledge of the 
English language or access to books or papers printed in the Eng- 
lish Janguage, and were ‘prmpece on pain of damnation, or being 
the last to come out of hell, to associate with any one but inma 
of the said community who were kept under the same restriction, or 
to visit any but Inmates of said community, not even their own 
brothers or sisters or ee nearest neighbors, noreven in ease of 

sickness, death or other calamity: that during all this time 
17 said Rapp did not allow them to have any money or to buy 

or sell on their own account, threatening them for any dis- 
obedience with the punishment of Ananias and Sapphira; that dur- 
ing all this time said Rapp permitted the inmates of said commiu- 
nity to become eitizens of the | — d States, but at the elections com- 
pelled them to vote for the candidate whom he selected : and that 
their will was so subdued by him, and their perception of right and 
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wrong so thoroughly sunk into his will, that he repeatedly and cor- 
ruptly made inmates of said community forge the names of dead per- 
sons to leg: il instruments, and represent dead persons in acknowl- 
edeing such papers for record, and S100 and swear to false statements, 
he knowing them to be false; that during all this time his manage- 
ment of said trust funds was selfish and vapacious ; that in the year 
ISIS he destroved the records of the original contributions made by 
the heads of the familiesin the year 1805 for the avowed purpose of 
preventing the young people from finding out about them ; that he 
stu diously ia fraudulently concealed from the contributors to said 

trust funds all money transactions made by him, and sess’ 


1S ually de enn y ed = records thereof, and that, as vour orator 1 
informed and belie ,in the vear 1545 said Rapp gat thered ap 
out of the said trust fand ja concealed in a secrete plaee the sum of 


five hundred and ten thousand dollars in coin, and direeted thenee- 
forward to omit this sum fromthestatemenis of the assets of said trust 
and, and to treat it as not existing ; that the whole of the said system 

ae aid Rapp was repuena t to public policy and the laws of the land, 
hat no inmate of said community was 


and more especially in this: 
permitted by said Rapp to marry therein, and that whoever was 
about to enter into the married state was com] a by said Rapp to 
leave said community, and t 
about to ent r into the married 
said community, although said Rapp « 
a few of his favorites to marry in said community and to remain 
therein, and until after vour orator so left said community he was 
kept under suc restraint by the tron rule of said Rapp 
that he did not know. and had no means of ascertaining, the in- 
iquity and degradation thereof and the impious and_ blas- 
1%) pli mous character of the teachings of said Rap 


‘ 

1 
, , tvapp. 
Your orator further states that the said tri 


— 


ator, in the vear [S51, being 
aa LO leave and did wave 
lid permit, as an exeeption, 


~ 
— 
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ist fund = so 
recerved and accepted by said Rapp, by profits, interests, and accre- 
tions, has become of the value of excee ding el oh million dollars, and 
the net profits thereof have exeeeded tor MahV Vears, an il NOW ex- 
ceed, the sum of two hundred thousand dollars a nnually ; that at 
the death of said Rapp one Romelius L. baker and the defendant, 


] | 


Jacob HHenrici, immediately succeeded to said Rapp as trustee- of 


} ? 
; 


sald trust, and received and ; receepted the sald trust fund and all the 
profits and interest thereof and all accretions of said fund received 
by them, not as their own, but in the same trust in which said Rapp 
had held said fund and always recognized and acknowledged said 
trust and disclaimed any greater imtcrest in said funds than any 
other contributor thereto, and at the death of said Baker, which hap- 
pened in the year 1868, the defendants, Jacob Henrici and Jonathan 
Lenz, immediately succeeded to said Baker and Henrici as, and are 
now, the trustees of said trust and the managers of all the estate of 


said Harmony Society, and they recerved and accepted and now 


hold the said trust fund and = all the profits and interest 
thereot and all aceretions of said fund received by 
20 them, not as their own, but in’ the same trust in 
which said Rapp had held said fund, and always recog- 
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nized and acknowledged and now recognize and acknowledge 


said trust, and always disclaimfed] and now disclaim any greater 
interest In said fund = than any other contributor thereto. Your 
orator does not know and has no means of ascertaining the nanyres 
and places of abode of the other parties interested in said fund, but 
they are very numerous and their interest is common with that of 
your orator; that neither said Rapp nor either of the defendants 
have ever rendered to your orator, or to ARV of the beneficiaries of 
sald fund, any account of their trust, nor of the estate of the sald 
trust property or of its Income, profits, or expenses, although your 


orator has demanded an account of them and a settlement of his 
share therein before the bringing of this suit on the — day of May, 


1SS2. 

But now, so it is, may it please your honors, that the said Jacob 
Henrici and Jonathan Lenz, trustees of said Harmony Society, com- 
bining and confederating with various persons at present unknown 
to your orator, Whose names, when discovered, vour orator prays he 

may be at liberty to insert herein, with apt words to charge 
21 them as parties defendant hereto; and, contriving now. to 

wrong and injure your orator in the premises, they, the said 
Jacob Henrici and Jonathan Lenz, trustees of the said Ilarmony 
Society, absolutely refuse to comply with said request, or to recog- 
nize any right of vour orator in or to the said trust or assets, and 
wrongfully and unjustly seck to exclude him from said) trust and 
assets, and to deprive him of his share in its property, benefit, and 
advantages, and unjustly and [illegally seck to appropriate it to 
their own use, all of which actings and doings are contrary to equity 
and good conscience, and tend to the manifest wrong and injury of 
your orator in the premises. 

In consideration whereof, and forasmuch as vour orator ean only 
have adequate relief in the premises in this honorable court, where 
matters of this nature are properly cognizable and relievable— 

Your orator prays that said trust be rescinded and held for naught, 
as resting upon fraud and iniquity and being contrary to publie 
policy and the laws of the land; that the persons mterested mn its 
assets be remitted to their original rights, vour orator included; that 

the defendants discover the names and places of abode of the 
22 other parties interested In the funds and property under the 

control of the defendants, for the purpose that they may be 
brought before the court; that an account be taken of the said trust 
and assets and of the share of your orator therein; that he have 
compensation for his contributions to said trust and to its assets ; 
that a distribution of said assets be had,and that vour orator receive 
his share therein; and that your orator may have such further or 
other relief as the nature of the circumstances of this case may re- 
quire and to this honorable court shall seem meet. 

And may it please your honors to grant unto your orator a writ 
of subpeena of the United States of America, issuing out of and 
under the seal of this honorable court, directed to the said Jacob 
Henrici and Jonathan Lenz, trustees of the Harmony Society, of 
Beaver county, Pennsylvania, defendants, commanding them, on a 
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day certain therein to be named, and under a certain penalty, to be 
and appear in this court, then and there to answer all and singular 
the premises, but vour orator hereby waives an answer under oath, 
and to stand to, perform, and abide such further order direc- 
23 tion, and decree as may be made against them. 
And your orator, as in duty bound, will ever pray, «ce. 
JOHN BARTON, 
Solicitor for Complainant. 
HW. MARKWORTH, 
WA. REINECK E, 
Of Counsel. 


UNITED STATES OF AMERICA, | _. 

Southern District of Ohio, j 5 

lias Speidel, being duly sworn, deposeth and saith that he is 
the complainant in the foreging bill named, and has read the same, 
and knows the contents thereof; that the said bill is true of his own 
knowledge, except as to those matters which are therein stated to be 
on his information and belief, and as to those he believes it to be 
true. 


ELIAS SPEIDEL. 


Sworn to and subseribed before me by Ehas Speidel this 26th day 
of May, in the vear 1882. 
HENRY HOOPER, 
U. Ss. Commissioner, S. dD. O. 


fndorsed: No. 9 Nov. term, 1882. Cireuit court of the U.S., 
western district of Penna. Elias Speidel vs. Jacob Henrici et al, 
trustees of the Economite Society. Bill in equity. Filed June 7, 
1882.) Barton & Son. 


2 f Chance ry Subpa id. 


Unirep STATES OF AMERICA, 
1% stern District of DP nnsylvania : 
The United States of America to Jacob Henrie: and Jonathan 
Lenz, trustees of the Harmony Society of Beaver county, State of 
Pennsylvania, and citizens of the State of Pennsylvania, Greeting : 


We command you, and every of you, that you appear before our 
judges of our circuit court of the United States of America for the 
western district of Pennsylvania, at the city of Pittsburgh, in said 
district, on the first Monday of July next, to answer the bill of com- 
plaint of Elias Speidel, a citizen of the State of Olio, filed in the 
clerk’s office of said court in the city of Pittsburgh, then and there 
to receive and abide by such judgment and deeree as shall then or 
thereatter be made, upon pain of Judgment being pronounced against 
you by default. And this you are in nowise to omit under such 
penalties as are inflicted by the laws of the United States. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of Pitts- 
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bureh aforesaid, this 7th day of June, in the year of our 
Lord one thousand eight hundred and eighty-two, and of our 


Independence the 106th. 
[sear ] H. D. GAMBLE, Clerk: 


ATi morandum. 


The above-named defendants are required to enter an appearance 
in the above-entitled cause on or before the first Monday of the 
month ensuing twenty days after the service of this writ; otherwise 
the complaint may be taken against them as confessed and a decree 
entered accordingly. 


H. D. GAMBLE, Clerk. 


Indorsed: No. 9. Nov. Term, 1882. Cireuit court of the United 
States. Ehas Speidel vs. Jacob Henriciand Jonathan Lenz, trustees. 
Chancery subpaena. Marshal- service, 85.00.) John Barton, com- 
plainant’s solicitor. 

Service. 


June 8, 1882. Service accepted for the defendants. 
C. 8. FETTERMAN, 
Attorney for Defendants. 


June $, 1882. Service accepted by C. 5S. Fetterman, Esq., att’y for 
def ’ts. 
JAMES 8S. RUTON, 
U.S. Marshal. 
26 Bond for Costs. 


a 


ICnow all men by these presents that I, Jacob Keller, of Pittsburgh» 
in the county of Allegheny, in the western district of Pennsylvania» 
am held and firmiy bound unto Jacob Henrici and Jonathan Lenz, 
trustees of the Harmony Society of the county of Beaver, in said 
western district of Pennsylvania, in the sum of five hundred dollars, 
lawful money of the United States of America, to be paid to the said 
Jacob Henrici and Jonathan Lenz, trustees aforesaid, their executors, 
administrators, successors, and assigns; for which payment, well and 
truly to be made, I bind myself, my heirs, executors, and assigns 
firmly by these presents. Sealed with my seal and dated this 6th 
day of June, A. D. 1885. 

Whereas Elias Spe:del, heretofore citizens of the State of Ohio, 
commenced a suit in the cireuit court of the United States for the 
western district of Pennsylvania, against the said Jacob Henrici 
and Jonathan Lenz, trustees of the Harmony Society: 

Now, therefore, the condition of this obligation is such that if the 
said Elias Speidel shall pay on demand all costs that may be awarded 

to them, the said defendants, then this obligation to be void; 
27 otherwise to be and remain in full force and virtue. 


JACOB KELLER. [seat] 


Taken and acknowledged before me this 6th day of June, A. D 


1852. 
H. D. GAMBLE, Clerk, 
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WesTERN Districr OF PENNSYLVANIA, 88: 


Jacob Keller, of said district, being duly sworn, says that he is a 
resident and ftreeholder within said district, and worth the sum of 
five hundred dollars over and above all debts and liabilities which 
he owes or bas incurred, and real estate not exempt from execution. 


JACOB KELLER. 


Sworn to and subscribed before me this 6th day of June, A. D 
1882. 


H. D. GAMBLE, Clerk. 


Indorsed: No. 9 Nov’r term, 1882. Speidel vs. Jacob Henrici 
and Jonathan Lenz, trustees, Bond for costs. Kiled June ‘se LSS? 


YS De UTE. 
IEniAs SPEIDEL 3 — , al 
| | No. 9. Nov. Term 
iis " 
Jacop Henricr and JONATHAN Lenz. Trustees. } 


Now come the said defendants, by C. S. Fetterman and George 
Shiras, Jr., their attorneys, by protestation, not confessing all or any 
of the matters and things in the complainant’s bill of complaint to 
be true, do demur thereto, and for cause of demurrer show : 

Ist. That it appears in and by said bill that more than fifty years 
have elapsed since the said llewed cause of COMI} laint oeeurred to 
said complainant, whereby said cause of complaint hath become 
barred by the statute of limitations in such cases made and provided. 

2nd. That it appears in and by said bill of complaint that the 
causes of complaint are stale, and that so long a time has passed 
since the matters and things complaimed of took place that it would 
be contrary to equity and good conscience for a court to take cog- 
nizance thereof, er to enforce aby further or other answer thereto. 

Srd. That no case is stated in said bill authorizing the court to 
grant the rehef sought, or any other relief. | 

Wheretore, and for divers other eood causes of demurrer 

Ze uppearilng in said bill, the detendants do demur thereto, and 

‘judgment of the court whether the defendants ought 

to be ordered to make any other or further answer to said bill, and 
pray to be hence dismissed with costs. 


WersteRN District oF PENNSYLVANTA, 88- 

Personally before me appeared Jacob Henrici, one of the above 
defendants, who being duly affirmed, says that the foregoing de- 
murrer is not interposed for delay. 


JACOL HENRICI 


Affirmed aud subscribed to before me this 5rd July, 18582. 
Hf. D. GAMBLKIK, Cleré 
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We, the undersigned, of counsel for the defendants, certify that in 
our opinion the foregoing demurrer is well founded in law. 
GEORGE SHIRAS, Jr. 
C. 8S. FETTERMAN. 
Indorsed: No.9. Novy. term 1882. Ehas Speidel-vs. Jacob Hen- 
rici and Jonathan Lenz, trustees. Demurrer. Filed July 3, 1882. 
H. D. Gamble, clerk. Shiras. letterman. 


30 Opinion. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. In equity. 
[LIAS SPEIDEL 
US. 
Jacop Henrict and JoNarHan Lenz, Trustees of the Harmony 
Society. 


Before MeKennan, cir. J., and Acheson, J. 


McKEnNNAY, cir. J: 

This bill is filed by Ehas Speidell, a citizen of the State of Ohio, 
against Jacob Henrici and Jonathan Lenz, as trustees of the Tlar- 
mony Society, located 1) Beaver COUNLY, Pennsylvania. It alleges 
that the complainant’s father and mother resided in the Kingdom 
of Wurtemberg, Germany, up to about the vear ISO4: were engaved 
in farming; were without any education, but were devout Christians 


and members of the Istablhished Protestant church of the country 
and earnest seckers after spiritual Heht and their own. salvation ; 
that at the same time one George Rapp lived in the same neighbor- 
hood, and was aman of education superior to that of the 
o| simple farming people, “of great intellectual power, clear- 
sighted, sharp-witted, eager for superiority, and a born leader 

of men.” | 
That about the year 1800 the said Rapp began to preach clandes- 
tinely to many of his fellow countrymen, including the complainant’s 
parents, that the Lord had chosen him as theirspiritual leader; that 
the second advent of Christ and the beginning of the millenium, as 
taught by the Revelation of St. John, were near at hand, and that, 
in order to be saved from eternal damnation, it was necessary for 
them to separate from the established church of their country and 
to form a settlement of themselves under his euidance and control, 
That, by means of his preaching and personal influence oves his 
disciples, he caused about three hundred families of them to sepa- 
rate from the established church and to believe in and accept him 
as their only spiritual leader and a necessary medium of their 
salvation; that he impressed them with the belief that it was 
necessary for their salvation that they should convert all their 
posssessions into cash, leave their country, and, as the chosen 
of the Lord, form a colony by themselves in the Tloly Land 
or in the United States of America, in) which places 
2 Christ would first reappear on earth; that accordingly about 
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one hundred and twenty-five families sold all their Jand and 
possessions for cash, emigrated to the United States, and settled in 
Butler county, Pennsylvania, upon a wild, uncultivated tract of land 
selected by him—Harmony, where the complainant was born in 
the vear 1SO7—and there they formed a colony, or voluntary asso- 
ciation, called and known as the Harmony Society, and became 
wholly subject to the absolute power and control of said Rapp, in 
both temporal and spiritual affairs. 

That before their arrival at Harmony the beads of families had 
severally paid their own expenses, and kept separate their own 
means, but that said Rapp fraudulently pretended to his followers 
that they could not escape eternal damnation unless they would re- 
nounce their mode of living in separate and exclusive homes for 
each family, and yield up all their possessions, as had been done by 
the early Christians,and entrust them to him as their apostle, “ to be 
placed in a common fund of said Harmony Society in the keeping 
of said Rapp, as their trustee,” and would live heneeforth as a com- 

munity, doing such work for it as he should direct, “ the 
a. avails thereof to form part of said common fund,” investing 

him and his successors with the leadership of said community, 
the management of all said trust funds, and the disposition of them- 
selves and of their wives and children, they to receive in’ return 
only the neeessaries of life. 

That accordingly the parents of the complainant “in the year 
1805 vielded up all their possessions to the said common fund of 
said Harmony Society,” contributing thereto about one thousand 
dollars, and thenceforth lived in a common household with the rest 
of said) Rapp’s followers, submitting theniselves to his control “ to 
do such work for said community as he directed, and allowed the 
avails thereof to form part of said common fund,” receiving only 
the necessaries of life in return, “for none of which they or any of 
them ever receivrd or were promised any other consideration than 
the pretense that by complying with the teachings of said Rapp they 
would not be damned,” and that they would be led by him to eternal 
salvation. 

That said Rapp received and accepted said trust fund and its ac- 
cretions, “not as his own, but in trust for the members of said fami- 

lies and the contributors to said fund, and for their common 

benefit,” and always acknowledged said trust, and disclaimed 

any greater interest therein than that of any other contributor 
thereto, or aly other rieht to the management and control thereof 
than by virtue of his apostohe leardership of said community. 

That about the year 1807, — fraudulently and corruptly pretended 
to his followers “that there had been no difference of the sexes nor 
any seed of death in man until they were brought about by original 
sin: that all intercourse of the sexes, even In wedlock, was pollut- 
ing, and that they could not or would not be saved from eternal 
damnation, except by abjuration of matrimony and of all sexual in- 
dulgence by those of lis followers, who were single and by a cessa- 
tion of all conjugal intercourse by those already married.” 

That accordingly thenceforth all the married and single mem- 
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bers of said community abjured all sexual indulgence and lived as 
if single 

That the complainant was reared in and as part of said commu- 
nity, and Was from lis earliest infaney taught to believe and accepted 
as true the doctrines aforesaid propounded by said Rapp, and con- 

sistently practised the same; that from the time he reached 
DO the age of twelve years until he was twenty-four, a period of 

twelve vears, he contributed his labor to said trust fund, and 
received nothing in return save the necessaries of life; that the said 
contributions of the complainant to the common fund, deducting his 
subsistence, are largely in excess of the sum of $500, and that by in- 
terests and profits they now largely exceed the sum or value of 
S30,000. 

ee about the year 1815, the said community removed to Posey 
county, Indiana, where, about the year 1816, the complainant’s par- 
ents rAd d, and that about the year 1825 it removed to Beaver county 
Pennsylyama, the complainant still being a member of it, and that 
it remains there now. 

That said Rapp ruled over said community from 1805 until his 
death in 1847, exercising absolute dominion over all its affairs; that, 
in order to keep the members of the community m “an ignorant and 
degraded condition,’ he interdieted the acquirement of any knowl- 
edeve of the Knelish language by them, or aecess to books in that 
language, or association with any but inmates of the community ; 
that in the vear 1818, the said Rapp destroyed the records of the 

‘aus contributions to said trust fund in 1805 to prevent 
ob any knowledge coming to the younger members of the com- 

munity, and he studiously concealed from the contributors 
“all mon ey transactions made by him, and habitually destroved the 
the records thereof.” 

That the whole of said system of said Rapp was repugnant to 
public pohey and the laws of the land, and more especially in this, 
that no Inmate of said community was permitted by said Rapp to 
marry therein, and that whoever was about to enter into the married 
state was compelled by said Rapp to leave said community, and that 
the complal nant, in the year Sol, being about to eo into the 
married state, had to leave, and did leave, said community, although 
sald Rapp did permit, as an exception, a few of his favor ne to marry 
in said community and to remain therein; and until the complain- 
ant so left said community he was kept under such duress and re- 
straint by the iron rule of said Rapp that he did noé know, and had 
had no means of ascertaining, the iniquity and degradation thereof 
and the impious and blasphemous character of the teachings of said 
Rapp.” 

That said trust fund now exceeds in value eight millions of 

37 dollars, and the net profits thereof have for many years ex- 
ceeded the sum of two hundred thousand dollars; that at the 

death of said Rapp Romelius L. Baker and Jacob Henrici succeeded 
him as trustee of said trust; that on the death of said Baker in 1565 
he was succeeded by Jonathan Lenz, and that said Jacob Henrici 
and Jonathan Lenz are now the trustees and managers of all the 
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estate of said Harmony Society, and now acknowledge said trust and 
disclaim eny greater interest therein than any other contributor to 
said trust fund. 

And the bill prays that the trust be rescinded as resting upon 
fraud and iniquity and as being contrary to puplic policy and the 
laws of the land; that the persons interested in its assets be remitted 
to their original rights; that discovery be made of the of the names 
and places of abode of the other persons interested in the assets; 
that an account be taken of the trust funds and the complainant’s 
share therein; that he have compensation for his contributions to 
the trust fund, and that a distribution of said trust funds be had. 

To this bill the respondents have demurred for the following 
causes : 

1. That the cause of complaint is barred by the statute of limita- 

tion. 
38 2. That the causes of complaint are stale and ought not, 
therefore, to be taken cognizance of. 

3. Generally that no case is stated for relief. 

It is to be noted that the foundation of the complainant’s claim to 
relief is his alleged membership of the Harmony Socicty and the 
performance of work and labor in its behalf for a period of twelve 
years prior to 1851, amounting in value to a sum exceeding S500. 
In that year he severed his connection with the society. thus cian- 
cipating himself from the bondage in which he had been held, and 
was entirely free and competent toassert his legal rights. Ifhe wished 
to obtain compensation for his labor an action at law was then avail- 
able to him to receive it. If he desired to assert a claim upon the 
property of the Harmony Society as one of its beneficiaries, a court 
of equity was thenopen to him for the administration of appropri- 
ate relief. But he rested in entire Inaction for for more than fifty 
years, not even having made a demand upon the society in any 
form until the 7th of May, 1882. 

And it is also to be noted tnat for seventeen years after the sea 

fell from his eyes, and he was convineed that marriage was 
5Y) not a mortal sin, during the life of Mr. Rapp, against whose 

character and memory the most vigorous epithets of re- 
proach are directed with unsparing reiteration, he made no moye- 
ment whatever to obtain an account of the trust and of his own in- 
terest in it; and yet Mr. Rapp, as the founder of the society and of 
the trust, and the sole management of all its business, was pecu- 
larly capable—if he was not the only person who could do so—ot 
furnishing all required information touching all its affairs, and 
especially of the nature, condition, and administration of the trust. 
Besides, the complainant does not seek compensation for his labor 
alone-—for that he might have been remitted to his legal remedy— 
but the fundamental prayer of his bill is that the trust be abrogated 


as founded in imposture, and hence unlawful in its beginning, and 
vet for fifty vears he was quiescent. Ought the bill, then, to be 
entertained? A suiter in equity is required to be “ prompt, 
eager, and ready” in the pursuit of his rights. Diligence is an 
essential condition of equitable relief, and | 


} 


iCsS 


unexplained negli- 
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gence Is never encouraged. “Nothing ean eall forth a court 
of equity into activity but conscience, good faith, and 
AQ reasonable diligence. When these are wanting the court Is 
passive and does nothing. Laches and negligence are always 
discountenanced, and, therefore, from the beginning of this jurisdic- 
tion there was always a limitation of suits in this court.” Smith ev. 
Clay, Amb., 645, quoted with approval in Brown v. County of B. 
Vista, Jo ULS., 160. So also says Mr. Justice Swayne tn, the case 
last referred to: “ The law of laches, like the principle of the Jini- 
tation of actions, was dictated by experience, and is founded in a 
salutary policy. The lapse of time carries with it the memory and 
life of witnesses, the muniments of evidence, and other+means of 
proof. The rule which elves it the effect preseribed Is hecessary to 
the peace, repose, and welfare of society. A departure from it would 
open an inlet to the evils intended to be exeluded.” | And again: 
“Courts of equity refuse to Interpose after a considerable lapse of 
time from considerations of public policy, from the difficulty of 
doing entire Justice when the original transactions have become ob- 
scure by time, and the evidence may be lost, and from the con- 
sciousness that the repose of titles and the security of property are 
mainly promoted by a full enforcement of the maxim ligi- 
1] lantibus, non dominentibus yura subventunt” Story lq. Jur., 
vol. 1, see. 529. 

Unless, then, these principles of law are inapplicable to the pres- 
ent case, the complainant has lost any title to relief which he may 
have had. 

It is urged that this is an express, continuing, and subsisting trust, 
and that, therefore, no lapse of time will impair the complaimant’s 
right to relief. Such a trust is set up in the bill, and the demurrer 
admits it to be of that character, and we must, therefore, so treat it. 

But it is alleged to have beeen an imposture, and unlawful in its 
inception, and the main relief sought is that it be “rescinded and 
held for naueht” on that ground. Was, then, there no duty of dili- 
gence on the part of the complainant under these circumstances ? 
This is foreibly answered by Judge Woodward in) Price’s appeal, 2 
Pot’ Smith, 482. “Andaif he had gone for rescinding it, and had 
convinced the court that it was a catching bargain, that ought not 
to be enforced against him, still he would have eneountered that 
principle of equity that refuses relief to stale demands, and which 
requires conscience, wood faith, and reasonable diligence in partics 
complainant. In Roberts v. Tunstall, 4 Hare, 262, the vice-chan- 

cellor assumed that the deed in question there might have 
t2 been impeached on both grounds assumed against it 1f the 

transaction had been of recent occurrence, but, on the author- 
ity of several cases, refused to interpose, after eighteen vears’ delay 
to sue, and declared that the principle of the decisions is that after 
so great delay the injured party must be held to have waived. his 
right to rehef, a principle which presupposes a right to set aside the 
transaction independently of that fact.” 

Doubtless where a valid express trust lias been created, and Is re- 
cognized or treated by both parties to it as subsisting, mere delay on 
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H. CG. SPEIDEL ET AL., EXECUTORS, .&C., VS. 


Judgine nt Docket Mntry. 


No.: 9. 

Term: Nov. 

Year: 1882. 

Defendant: Islias Speidell. 

Plaintiff: Trustees Harmony Society 
Date judg’t: March 8, 1855. 

Amt: Costs. 

Decree in equity 


A7 Appeal and Allowances Thi reos. 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. November Term, 1882. In Equity. 
ELIAS SPEIDEL, a Citizen of the State of Ohio, 
7 

— = a .No. 9. 
JAcoB Hrnrict and Jonaruan Lenz, Trustees of the Har- | 
mony Society. 


And now, to wit, March 17th, 1883, this cause having been argued 
upon the demurrer to the bill of complaint, and upon the Sth 
dav of March, 1585, 1t was ordered and deereed that the bill of eom- 
plaint be dismissed with costs, the complainant prays that an appeal 


be allowed from said deeree. 
BARTON & SON, 
Solicitor- for Compl t. 


And, now, March 17th, 1885, appeal allowed. 
By the court. 


Indorsed: No. 9. Nov’r term, 1882.) Equity docket. Circuit 
court of the United States, western district of Pennsylvania. has 
Speidel vs. Henrici and Lenz, trustees, &e. Motion for an allowance 
of appeal and allowance of appeal. Filed M’ch 17, 1885. 


AS Bond. 
WESTERN District oF PENN’ A: 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. November Term, 1882. In Equity. 


[ELIAS SPEIDEL. a Citizen of the State of Ohio, Complainant, ) 
US. | 

Jacop HeEwnricr and Jonatuan Lenz, Trustees of the Har- ) No. 9. 
mony Society of Beaver County, Pennsylvania, and Citizens | 
of the State of Pennsylvanie. Defendants. J 


Know all men by these presents that we, Ehas Speidel, as princi- 
pal, and John Keller, as surety, are held and firmly bound unto the 
defendants in the full and just sum of five hundred dollars, to be 
paid to the said defendants, their certain attorney or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 


JACOB HENRICI ET AL., TRUSTEES, &C¢. 1) 


heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated this 19th day of May, A. 
D. 1883. 

Whereas lately in a suit depending in said court, wherein 
19 lias Speidel is complainant and Jacob Henrici and Jonathan 
Lenz, trustees of the Harmony Society, are defendants, a de- 
cree was rendered against said complainant, and said complainant 
having entered in the office of said court his appeal from said de- 
cree, and a citation to said defendants, citing and admonishing them 
to be and appear at a Supreme Court of the United States at the city 
of Washington, DD. C., on the second Monday of Oetober, A. D. 1883: 
Now the condition of the above obligation is sueh that if the said 
lias Speidel, complainant and appellant, shall prosecute his appeal 
with cffeet and answer all damages and costs if he fail to make his 
plea cood, then the above obligation to be void, else to remain in 

full force and virtue. 

JACOB KELLER. [srar.] 
ELIAS SPEIDEL. [seat] 
Sealed and delivered in presence oi— 
PREDERICK RUOFF, 
As to Jacob Keller and as to Ehas Speidel. 


HEM. MARECK WORTH, Jr. 


(lndorsed :) No. 9. Nov.term., LSS2. equity docket. [elias Speidel 
v. Jacob Henrici & Jonathan Lenz, trustees, &c. Bond on appeal to 
U.S. Supreme Court, June 4, 1885. Bond approved by the court. 
riled June 4, 1885. 


ov WresSTERN District oF PENNSYLVANIA, 88° 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. Novy. Term, 1882. 


ELIAS SPEIDEL ) 
Us. . No. 9. 


Henxrict & Lenz, Trustees of the Harmony Society. J 


|, H. D. Gamble, clerk of the cireuit court of the United States 
for the said district, do hereby certify that the annexed and forego- 
Ing pages contain a true copy of the record and proceedings in the 
above-entiled ease. so full and entire as the same remains of record 
and on file in my oflice. 

In testimony whereof I have hereunto signed my name and. af- 
fixed the seal of the said court, at Pittsburgh, this 5 day of June, 
A. D. 1885. 

TSeal of the U.S. Cireuit Court, W. D. Penn’a.] 
H. D. GAMBLE, Clerk. 
Western District OF PENNSYLVANIA, ss: 
I, M. W. Acheson, judge of the United States district court, hold- 


Ing circuit court for said district, do hereby certify that IL. D. Gamble, 
above named, was at the time of naking the above certificate and is 


20 =H. C.SPEIDEL ET AL., EX’RS, VS. J. HENRICI ET AL., TRUSTEES. 


now clerk of the said court, and that the said certificate made by 
him is in due form of law. 


Pittsburgh, June 5, 1855. 
M. W. ACHESON, 


US. Dist. Judge, Sitting as U.S. Circuit Judge. 


5] Unrrep STATES OF AMERICA, |... 
Western District of Pennsylvania, aaa 
To Jacob Henrici and Jonathan Lenz, trustees of the Harmony So- 
ciety of Beaver county, Pennsylvania, and citizens of said State, 

Greeting : 

You are hereby cited and admonished to be and appear ataSupreme 
Court of the United States to be holden at Washington, D. C., on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the United States cireuit court, wherein Ehas 
Speidel, a citizen of the State of Ohio, is appellant and you are ap- 
pellees, to show cause, if any there be, why the decree rendered 
against the said appellant, as in the said appeal mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness my hand this 4th day of June, A. D. 1555. 

[Seal of the U.S. Cireuit Court, W. D. Penn’a.] 
M. W. ACHESON, 
Judge of U.S. District Court, Sitting in Circuit Court. 


[Endorsed :] No. 9. Novw’r term, 1885. Elias Speidel vs’ 
Jacob Henrici and Jonathan Lenz, trustees of the Harmony 
Society. Citation. Service accepted on behalf of defendants. George 


Shiras, Jr., counsel & att’y for d’fend’nts. June 4,785. Marshal serv- 


ice, d.00. 

Kndorsed on cover: W. Pennsylvama C. C. U.S. No. 544. H. 
C. Speidel and J. O. Speidel, executors, &e., of Elias Speidel, de- 
ceased, appellants, vs. Jacob Henrici and Jonathan Lenz, trustees of 
the Harmony Society of Beaver county, Pennsylvania. Tiled 6th 
October, 1885. 


Robert Clarke & Co., Printers, Cincinnati. | | November, 1886. 


IN THE 


Supreme Court of the United States. 


Executors of Elias Speidel, deceased, 
Appellants, 


Us. 


Jacob Henrici and Jonathan Lenz, Trustees of 


the Harmony Society of Beaver County, Penn- 
sylvania, Appellees. 


APPEAL FROM THE CIRCUIT COURT FOR THE WEST- 
ERN DISTRICT OF PENNSYLVANIA. 


Brief of HOADLY, JOHNSON & COLSTON, 
For Appellants. 
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IN THE 


Supreme Court of the United States. 


Hcecutors of Elias Speidel, deceased, 
Appellants, 
is, 
Jacob Henrict and Jonathan Lenz, Trustees of 
the Harmony Society of Beaver County, Penn- 
sylvania, Appellees. 


APPEAL FROM THE CIRCUIT COURT FOR THE WEST- 
‘ERN DISTRICT OF PENNSYLVANIA. 


Brief of HOADLY, JOHNSON & COLSTON, 
For i ppellants. 


STATEMENT OF CASE. 

Elias Speidel, in his life-time, filed his bill in chancery, 
claiming rights and praying relief, as cestue que trust of the 
defendants Henrici and Lenz, trustees of the Harmony So- 
clety. 

The defendants demurred on three grounds, viz.: 1. 
Statute of limitations; 2. Stale claim; 5. Want of equity. 
(Record, 11.) Judge Mekennan, in an elaborate opinion, 
(Record, 12-17), sustained the demurrer and dismissed the 
bill on the second ground. Speidel appealed to this court, 
and having since departed this hte, testate, his executors 


now prosecute the appeal in his stead. 


The interest of the plaintiff and the history and char- 
acter of the trust are thus stated in the bill: After aver- 
ring (Reeord, 1) that the complainant is the son of Mat- 
thew Speidel, a farmer, (who resided, until 1804, in Wur- 
temberg), and of Margaret Speidel, his wife, uneducated 
persons, but devout Christians and earnest seekers after 
salvation, the hill describes George Rapp, as a farmer and 
vintner, living in the same neighborhood, of saperior ed- 
neation and intellectual power. Early in the century Rapp 
began to preach to his neighbors that the Lord had chosen 
him as their spiritual leader; that the second advent of 
Christ was at hand, and that they must join him in the es- 
tablishment of a settlement under his guidance and econ- 
trol, and thus fit themselves for the coming of the Savior, 
and accomplish their salvation. In 1804 and 5, Rapp per- 
suaded about one hundred and twenty-five families, includ- 
Ing the parents of complainant, to sell their land and pos- 
sessions, for cash,and emigrate to the United States, where 
they first settled at Zehenople, in Butler county, Pennsyl- 


vania, Where complainant was born in 1807, and there 


“they formed a colony or voluntary association, called 
aud known as the Harmony Society, and were made by 
said Rapp, and became wholly subject to his absolute 
power and control in temporal affairs.” (Record, 3.) 


That, until they reached Ilarmony, they paid their own 
expenses, and intended to invest their means separately, 
and live, each family by itself; but that Rapp, taking ad- 
vantage of their ignorance and blind reliance on him, for 
the purpose of gratifying his ambition and lust of power, 
by acquiring unrestricted dominion over the property and 
mode of life of his followers, persuaded them, 


‘your orator’s parents included, that they could not and 
would not be saved from eternal damnation, except they 


Ss) 
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would renounce their plan of establishing a separate and 
exclusive home for each family in the settlement, and that 
they would yield up all their possessions. the same as it had 
been done by the early Christians, according to the fourth 
chapter of the Acts of the Apostles, snd that they would 
lay their said possessions at the feet of said Rapp as their 
apostle, to be placed into a common fund of said Harmony 
Society, in the keeping of said Rapp as their trustee, and 
that they would live thenceforth as a community or a com- 
mon household with all the rest of the tollowers of said 
Rapp, and submit themselves and their families to the 
control of said Rapp to do for said community such work 
as he should direct, the avails thereof to form part of said 
common fund, relinquishing, to him and to his snuecessors 
in the leadership of said community, the management of 
all said trust funds, and the disposition of their own per- 
sons and those of their wives and children, and they 
only receiving the necessaries of life in- return, ; 
that . . . all of said families, the parents of your ora- 
tor included, .. . in the year 1805, vielding up all 
their possessions to the said common fund of said Harmony 
Society, the parents of your orator contributing thereto the 
sum of about $1,000, and placed said fund in the keeping 
of said Rapp as their trustee, and lived thenceforth as a 
community ora common household with all the rest of the 
followers of said Rapp, and submitted themselves and their 
families to the control of said Rapp to do for said comimnu- 
nity such work as he directed, and allowed the avails 
thereof to form part of said common fund, and relinquished 
to him and his successors in the leadership of said commnu- 
nity the management of all of said trust funds, and the dis- 
position of their own persons and those of their wives and 
children, and they received only the necessaries of life im 
return, for none of which they, or any of them, ever re- 
eeived or were promised any other consideration than the 
pretense that by complying with the said teachings of said 
Rapp they would not be damned, and that as the chosen of 
the Lord, they would be led by him as their prophet, priest, 
and king to eternal salvation; that said Rapp received and 
accepted said trust fund, and the contributions of the 
parents of your orator thereto, and all the profits and in- 
terest, and all the aceretions of said fund by the work of 
your orator and of the other inhabitants of said commiu- 
nity and otherwise, not as bis own, but in trust and for the 
members of said families and the contributors of said fnnd 


and for their common benefit, and always up to his death, 


recognized and acknowledged said trust, and disclaimed 
any greater interest in said funds than that of any other 
contribntor thereto, and any other right to the manage- 
ment and control of said funds than by virtue of his pre- 
tended apostolic leadership of said community.” (Record, 4.) 


The bill further avers that. in 1807. Rapp adopted the 


doctrine of celibacy for himself aud followers, and taught 


that salvation could only be acquired by the abjuration of 


matrimony and sexual indulgence, after which, the mar- 
ried persons of said community, “the parents of your ora- 
tor ineluded,” ceased to have conjogal intercourse, and 
those who were single abjured matrimony and all sexual 
indulgence (Reeord, 5); that in 1815, the said community, 
“ineluding your orator and his parents,” removed to Posey 
county, Indiana, where complainant’s parents died in 1816, 


and thence emigrated, 


‘“vour orator included, about the year 1825, to Beaver 
county, in the State of Pennsylvania, where it has ever 
since remained.” (Record, 6.) 


That Rapp ruled over the community until his death 
in 1847, and the bill makes specification in detail of his 
arbitrary, tyrannical, and unprincipled manazement: and 
avers that in 1818 he destroyed the records of the original 


contributions 


“for the avowed purpose of preventing the young people 
from finding out about them ” (Record, 7) ; 


that in 1845 he gathered up and secreted $510,000 in eoin 
out of said trust fund, and direeted the omission of this 
sum theneeforward from the statements of the assets thereof : 


that the said trust fund has 


‘become of the value of exceeding eight million dollars 
and the net profits thereof have exceeded for many years, 


‘ 


' 


rd 
‘ 
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” 


and now exceed the sum of two hundred thousand dollars 
annually; that atthe death of said Rapp, one Romelius L. 
Baker and the defendant, Jacob Henrici, immediately sue- 
ceeded to said Rapp as trustees of said trust, and received 
and accepted the said trust fund and all the profits and in- 
terest thereof and all accretions of said fund received by 
them, not as their own, but in the same trust in which said 
Rapp had held said fund, and always recognized and ac- 
knowledged said trust and disclaimed any greater interest 
In said fund than any other contributor thereto, and at the 
death of said Baker, which happened in the year 1868, the 
defendants, Jacob Henrici and Jonathan Lenz, immediately 
succeeded to said Baker and IHenrici as and they are now the 
trustees of said trust and the managers of all the estate of 
sald ILarmony Society, and they received and accepted and 
now hold the said trust fund and all the protits and interest 
thereof, and all accretions of said fund received by them 
not as their own, but in the same trust in which said Rapp 
had held said fund, and always recognized and acknowl- 
edged, and now recognize and acknowledge said trust, and 
always disclaimed and now disclaim any greater interest 
in said fund than any other contributor thereto.”  (heeord, 


fee 


1d.) 
The complainant's personal relations to and interest in 


the trust, (apart from that derived from his parents), are 


thus set forth in the bill. It avers: 
“that he was raised in and as a part of said community,” 


and was taught and believed with the rest that Rapp was 
the Lord’s prophet; that salvation could only be had by 
vielding up all his possessions to the said common fund of 
the Harmony Society, ving in community, submitting 
himself to the control of Rapp to do for said community such 
work as Rapp directed, relinquishing to him and his sue- 
eessors the management of said trust funds, and the dispo- 
sition of his own person, receiving only the necessaries of 
life in return, and by abjuring matrimony and all sexual 


indulgence. (Itecord, 3d.) 


> 
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‘And your orator continuously, faithfully, and dili- 
gently worked in and for said community under the control 
and direction of sid Rapp from the age of twelve vears 
until the age of twenty-four vears, in all for the fall term 
of twelve years, and allowed the avails of his said work to 
form and they did become, and now are part of said com- 
mon fund, and vour orator contributed to said fund his 
time, attention, and skill, and increased the wealth and pro- 
moted the interests of said community and received nothing 
in return other than the bare necessaries of life for the said 
term of twelve vears and no longer, whieh were of far less 
value than the avails of his said work, . .) . and the 
said contributions of your orators to the said fund, after de- 
ducting therefrom the value of the said necessaries of life 
so received by him. were largely in excess of the sum and 
value of three hundred dollars, and by the interest and profit 
on their investment in said fund now largely exceed the 
sum and value of over thirty thousand dollars, but your 
orator is now unable to fix the sum and value thereof defi- 
nitely.” (Record, 3d.) 


The bill further avers that the other parties interested 
in said fund are numerous and unknown, and their inter- 
est is common with that of complainant; that neither Rapp 
nor either of the otner defendants has ever rendered any 
account of the trust property, or its income, protits, or ex- 
penses, although in May, 1882, complainant demanded an 
account of them and a settlement of his share therein, and 
the defendants now absolutely retuse to comply with said 
request, or to recognize any right of complainant in or to 
said trust or assets, and seek to exclude him therefrom, 
and to deprive him of his share in said property, benefits, 
and advantages, and illegally seek to appropriate them to 
their own use. 

The bill states many details of the illegal methods re- 
sorted to by Rapp, which we deem it unnecessary to re- 
peat. They may be found on pages 6 and 7 of the Ree- 


ord, the latter of which, however, states the following as 
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their result upon the complainant’s conduct, which, as it 


was the basis of the decree below, we copy: 


“That the whole of the said system of said Rapp was 
repugnant to publie policy and the Jaws of the land, and 
more especiaily in this, that no inmate of said community 
was permitted by said Rapp to marry therein, and that 
Whoever was about to enter into the married state was 
compelled by said Rapp to leave said community, and that 
your orator, in the year 1831, being about to enter into 
the married state, had to leave and did leave said com- 

, munity, although said Rapp did permit, as an exception, 
a few of lis favorites to marry in said community, and to 
remain therein, and until after vour orator so left said com- 
munpityv, he was kept under such duress and restraint by 

the iron rule of said Rapp that be did not know, and had 
no means of ascertaining the iniquity and degradation 
thereof, and the impious and blasphemous character of the 
teachings of said Rapp.” (Record, 7.) 


The praver (Reeord, 9) is that the trust be rescinded 
and held for naught, as resting upon fraud and iniquity, and 
being contrary to pubhe policy and the laws of the land; 
that the persons interested, the complainant included, be 
remitted to their original rights; for discovery of the 


other persons interested : 


“that an aeeount be taken of the said trust and assets 
and of the share of your orator therein 3” 


for compensation for his contributions to said trust and to 


its assets: 


“that a distribution of said assets be had, and that your 
orator receive his share therein,” 


and for general relief. 


ASSIGNMENT OF ERRORS. 


The Circuit Court erred in sustaining the demurrer, and 


dismissing the bill. 


ARGUMENT. 


[t is much to be regretted, in our view of the case, 
that the Cireuit Court sustained the demurrer. [ad the 
case gone on to answer and proofs, your Llonors would 
(and should the deeree below be reversed, will), without 
the bringing of a new suit, be able to decide finally the very 
Important questions which arise upon presentation of the 
agreements creating and continuing the Hlarmony Society. 

There are, however, even upon the partial presenta- 
tion of the facts made by the bill, some conclusions so ob- 
vious that they may be safely acted upon now, as, (so far as 
the facts are known to us), they can not be reversed by any 
fuller disclosures. 

Among these is this :—that the Harmony Society is not 
a charity. Its charity begins and ends at home. It is an 
association for mutual assistance and support, physical, 
moral, and spiritual, almost 1f not quite exactly lke the 
“Sisters of St. Joseph,” a bequest to whom was held by 
this court, in Aan v. Gibboney, OL U.S. 862, not to be for 
a charitable use, or the Dominican Convent, which in 
Cocks v. Manners, L. KR. 12 a. S74. Viee Chaneellor 
Wickens held not to be a charitable institution. He says 


(p. ISO) : 


“A voluntary association of women for the purpose of 
working out their own salvation by religious exercises and 


Q 


self-denial seems to me to have none of the requisites of a 
charitable institution, whether the word‘ charitable’ is used 
in its popular sense or in its legal sense. It is said in some of 
these cases that religious purposes are charitable, but that 
ean only be true as to religious services tending directly or 
indirectly toward the instruction or the edification of the 
public; an annuity to an individual, so long as he spent 
his time in retirement and constant devotion would not be 
charitable, nor would a gift to ten persons, so long as they 
lived together in retirement and pertormed acts of devotion, 
be charitable.” 


See also: 
Anon., 5 Atky¥ns, 277. 
Carne v. Long, 2 DeG., F. & J. 75. 
fn re Clark's Trusts, L. R., 1 Ch. D. 497. 
In ve Dutton, L. Rh. 4 Exeh. Div. 54. 


The definition of a charity given by Mr. Justice Gray, 
in Jackson v. Phillips, 14 Allen, 539, has been generally ac- 
cepted in this country. The Supreme Court of Indiana 
(Lirskine v. Whitehead, 84 Ind. DOT, OOO), Say : 


“But Mr. Justice Grav has given a definition which 
includes all the facts and circumstances and leaves nothing 
to be desired.” 


This definition is as follows: (14 Allen, 556.) We 
take the liberty to italicize the portion which excludes the 


present case. 


“A charity in the legal sense, may be more fully de- 
fined as a gift, to be apphed consistently with existing laws, 
for the bh, nefit of ri} indefinite number of Persdolts, either by 
bringing their minds or hearts under the influence of edu- 
cation or religion, by relieving their bodies from djsease, 
suffering, or constraint, by assisting them to establish them- 
selves in life, or by erecting or maintaining public build- 
ings or works. or otherwise lessening the burdens of gov- 
ernment. It is immatenal whether the purpose is called 
eharitable in the gift itself, if it is so deseribed to show that 
it is charitable in its nature.” 


10 


In Aain v. Gibboney, 101 UL S., at p. 565, Mr. Justice 
Strong says: 


“Charity is generally defined as a gift for a public 


— 
4 


use.” 
It is held in Pennsylvania that 


“a beneficial society whose benefits ana benevolence 
are confined exclusiveiy to its contributing members is not 
a charitable use within the I1th section of the act of April 
26, 1890. (Bequests CO charities.) 

NSavitt s ler, CHOPS vy. Bi neheial Norse fi of the Borough or 


Boston, 73 Penn. St. 362. 


In Babb v. Reed, 5 Rawle, 155, the same rale was ap- 
plied, before the passage of the act of 1855, to an Odd Fel- 
iows’ lodge. 

In DBlenon’s state, Brightly’s N. P. Rep. 858, the Su- 
preme Court affirmed a decree, 

“that no friendly or beneficial society 1s entitled to any 
share in the bequest of the testator,” to “institutions of 
charity and benevolence.” 

Citations might be multiplied almost indefinitely. 
After much examination we have found but one case in 
England or America to the contrary, viz. Gass v. Wilhite 
3 Dana, 170, in which, however, the weight of the majority 
opinion (Nicholas, J., and Chief Justice Robertson), is very 
much lessened, and (out of Kentucky) altogether removed 
by Judge Underwood's able dissenting opinion. 

Itistrue thatin Avngv. Parker, 9 Cushing 71, and some 
other cases, it has been held that a lodge of Ireemasons 
is a charitable institution. But this was upon proof that 
the entire income of the lodge was expended in charity. 

Mr. Perry says, with accuracy (Perry on Trusts, sec- 


tion 710): 


11 


“In order that there may be a good trust for a charit- 
able use, there must always be some public benefit open to 
an indefinite and vague number; that is, the persons to be 
benefited must be vague. uncertain, and indefinite, until 
they are selected Or appointed to be the particular beneficei- 
aries of the trust for the time being.” 


In Griffiths v. Cope, 17 Penn, St., at p. 99, Judge 


Lowrie savs : 


“There is avery palpable distinction between a gift of 
land trom motives of charity, and a dedication of land to 
charitable uses; and there are most intrusive reasons giv- 
Ing a judicial bias in tavor of satisfying the motive with- 
out establishing a perpetual dedication.” 


The result is that the Harmony Society having been 
established in Pennsylvania by George Rapp and his asso- 
clates for their own benefit only, without any reference to, 
or provision in behalf of the public, or others than them- 


« definite and aseertainable bodv. the 


selves, they bemg 
rules of decision applicable to charities do not apply to this 
ease. As Mr. Marsden, in Ins valuable work on Perpetu- 


ities, says (p. 298) : 


“A voluntary society or institution unineorporated, 
but, by its constitution, intended to exist or capable of ex- 
isting for an indefinite period, and the primary object of 
which is the benefit of its members for the time being, 1s 
not a charitable institution.” 


Such, as appears by the statements of the bill and the 
admissions of the demurrer, is the [larmony Society. Ex- 
eept in one particular, it could not be better described than 
in Mr. Marsden’s words. The exception is that its benefits 
are reserved to George Rapp and his original associates, no 
provision for new membership, or indefinite duration, being 
shown in the bill. 


The Harmony Society is not a charitable institution 
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for another reason. It does not discriminate between rich 
and poor. <A trust forthe rich is not a charitable trust. 
A gift to the “poorest of the Dukes of Northumber- 
land” would not, according to Sir George Jessel, M. R., 
be a charity. Aftorney- General V. Duke of Northumberland, 
L. Rk. 7 Ch. Div. 745. 


[[. 


A second conclusion seems to us equally indisputable, 
viz: that upon the statements of the bill, admitted by the 
demurrer, Elias Speidel’s interest passed, at his death, to 
his heirs, the present plaintiffs in error, and so, also, with 
the interests of George Rapp and each of his associates who 
have departed this Ife. 

The act of March 51, 1812, (1 Brightly’s Purdon’s 
Digest, 815), converted all joint tenancies in Pennsylvania 
into tenancies in common by abolishing survivorship, with 
an exception in favor of trust estates, which, as is manifest 
upon its face, and was held in Phd. & Reading Railroad Co. 
v. Lehigh Nav. Co., 36 Penn. St. 204, relates to the estates 
of trustees only, the exception being provided so as to pre- 
vent the want of a trustee, in accordance with the usual 
rule. Perry on Trusts, § 343. 

In Bambaugh v. Bambaugh, 11 8. & R. 191, decided in 
1824, Chiet Justice Tilghman assigns the following reasons 


for the passage of this act: 


“The truth is that the doctrine of survivorship was so 
little known to people in general, and so abhorrent to their 


feelings, when known, that it was thought best to get rid of 


it at once. The courts had been long struggling against it, 
but were unable, without a dangerous prostration of estab- 
lished principles, to go as faras they wished. ‘The aid of 
the legislature was therefore necessary.” 


—_- 


= 
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As early as 1794, the courts of Pennsylvania had set 
their faces against the rule of survivorship. In WePherson 
v. MMePherson, Addison, 327, the majority of tiie Court of 
Errors and Appeals (five Judges against two) said (p. 330), 
that 


“ Courts in England have gradually inelined to construe in 
favor of tenancy in common, and from this progress of 
judicial opinions there, and the state of property here, we 
ought to lay hold of every possible construction to make it 
a tenancy in common.” 


It is true that, since 1812, it has been possible to create 
a joint tenaney, by deed or devise, in Pennsylvania, but 
only by the use of language expressly requiring such re- 
sult. =Arnold v. Jack’s Hvrecutors, 24 Penn. St. 57. 

[In Me Vey v. Latta, 4 Weekly Notes of Cases, 524 (the 
only report of this ease we have been able to find,) the Su- 
preme Court of Pennsylvania, for the reason that a joint 
tenaney can not exist in that state, except by the use of 
apt words, held the following to create a tenancy in com- 


mon: 


“A testatrix devised her estate.to her two daughters 


jointly and equally, or if one shouid die, the survivor to 


hold the property in full.” 


This was beeause the Pennsylvania rule against joint 
tenancies required the construction to be as if the will 
read ‘die betore me,” or “in my lifetime.” 

[t follows that the trust stated in the bill, not being a 
charity, inured to the benetit of George Rapp and his asso- 
ciates, as equitable tenants In common of the realty (Shir- 
lock v. Shirlock, )S Penn. St. 567; Arnold v. C SSI, 25 2b. 
34), and equitable joint owners of the personalty. The 
trust not being of a charitable nature, and the society not 


incorporated, the Harmony Association is not a juridical 


14 


On” 

person, (to borrow a plhirase from the cesa30n law,) capable, 
as distinguished from its members, of “taking or holding 
property. The words, * society,” “association,” wherever 
used with regard to persons thus associated; may (collo- 
quially) refer to them as a unit, in the collective capacity, 
but in any legal document, deed, or transfer of property, 
unless otherwise specifically stated, points to and describes 
the individuals as tenants In common, or as joint owners 
or contractors only. 

By the Pennsylvania acts of February 6, 1751, and 
August 2, 1842, (2 Brightly’s Purdon’s Digest, 1262,) re- 
ligious denominations and societies were endowed with 
power to take and hold Jands and tenements for the sites 
of churches, schools, alms houses, parsonages, and burial 
grounds, 

The act of 1731 has been held to confer the power to 
sue and be sned, as well as to contract, by a_ collective 
title. 

Phipps v. Jones, 20 Penn. St. 260. 

Ryerss v. Trustees of the Presbyterian Congregation of 
Blossburq, 33 Penn, St. 114, 117. 

Jvangelical Association’s Appeal, 55 Penn. St. 516. 


Estate of Maguire, 13 Phila. 244. 


But this, it is obvious, does not impart juridical per- 
sonalty to an institution or community not essentially 
charitable in character, nor to them, except to the limited 
extent and for the purposes described in the acts of 1751 
and 1842. 

The importance of these considerations is accentuated, 
in this ease, by the decision of the Supreme Court of Penn- 
sylvania in the Humane Fire Company's Appeal, 88 Penn. 


St. 389, in which it was held that 


on, 
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“the assets of a corporation organized tor charitable pur- 
poses are held in trust for the public, and ean not, like the 
assets of a trading corporation, be distributed, upon its dis- 
solution, among the members thereof.” 


[LT]. 


[n the course of uature, the years must be very few 
Which will pass before the death of the last survivor of 
the aged people who were associated with George Rapp, 
and when the public will enter upon the control of the 
Ilarmony estates and property, if they have been held 
upon charitable trusts. [f, however, as we have argued, 
the Ilarmony Society is not a charitable institution, then, 
although it may not be a partnership, (as held in Seriber v. 


Rapp, » Watts, 560,) for the reason there viven, viz: 


That if is not a partnership, results from the fact that 
the profits are not shared in severalty,” 


it is nevertheless a trust which is either,held subject .to 
mutual consent, and may at any time be dissolved at the 
instance of any cestud que trust, or, at the worst, may be 
wound up and its assets divided, subject to proper charges 
tor the life support of the surviving associates. Which of 
these theories is correct can not be fully discussed here 
how, because of the absence of the agreements by which 
the society Was created and maintained, and which in the 
exercise of a wise Judgment, as it seems to us, the pleader 
did not consider essential or proper elements of his bill, 
but appropriate only as evidence. 

[In Vhomas ve. HUmaker, 1 Parsons Select Cases, 98, 


» 


Edward King, P. J. (appointed by President Tyler, a -Tus- 


tice of this Court.) at page Ill, says: 
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“The English Chaneery Reports are indeed full of 
eases In Which associations for private and individual profit 


have been looked upon in no other Hgeht than as partner- 


ships.” 


To this proposition he cites 
Cullen v. Duke of Queensbury, 1 Bro. C. C. 103. 
Loyd vV. Loaring, 6 Ves. 773. 
Cockburn v. Thompson, 16 Ves. 321. 
Pearce v. Piper, 17 Ves. 1, and 
Beaumont v. Meredith, 2 Ves. & Beames, 180, 


and adds (the italics are ours) : 


‘¢ But all these are cases of private associations for private 
emolument; or for benevolence confined exclusively to the asso- 
eiates, and in which none other had Aiy participation. They 
possessed no general object, but were as much private con- 
cernsas any other union of individual capital for the exelu- 
sive advantage of the contributors.” 


And where, as here, the case is one of trust, in the 
absence of a provision fixing its duration, (none is stated 
in this bill,) no distinetion appheable here can be stated 
from a case of dry trust. The cestuis que trust, or any of 
them, may at any time in such ease, call in the trust, and 
convert it into a legal title in themselves. This is a neces- 
sary result of the fact that theirs is a voluntary association, 
unincorporated, not a charitable trust, and without a fixed 
contract period of duration. 

The Rapp community has been before the courts twice, 
but the unportant questions we have suggested were not 
considered, as they were not in the Circuit Court in this 
case. 

Nachtrich v. Baker, 19 Howard, 126, went off upon a 
receipt which Nachtrieb had given for two hundred dollars 


paid him wlen he withdrew from the society. This court 


ad 
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held him barred trom prosecuting his suit, in the absence 
of averments and proof impeaching the settlement. 

lv is proper that we should eall your Honors’ attention 
to a clerical error in the opimon of Mr. Justice Campbell. 
Speidell withdrew in L831, Nachtrieb in 1846. In 1856 an 
an attempt was made to amend the organic Jaw of the 
community by adding two sections. quoted on page 128 of 
19 Howard, and which the opinion savs was 


6 adopted In 1827 by the associates, of whom the plaintitt 
Wis one.’ 


The fact, as is shown on pages 12-14. 19 and 20 of 
the record of the ease now betore us. is. that these seetions 
were adopted in 1856. They were adopted October 51, 


1856, by way of amendment of the articles of March 9, 


1827, and, by mere clerical error, Mr. Justice Campbell or 
the reporter substituted one date forthe other. But it is 
quite clear that Speidel could not in this way be divested, 
by the action of others, of a vested right of property, real 
or personal. Ile was bound by what he assented to, not 
by the changes in their agreements, made by others. 


In Seriber v. Rapp, 5 Watts, 351, the controversy orig- 


inated before the articles of 1856 were adopted. It was 
decided in October, 1856, and raised the question whether 
a reserved right to secede, contained in the articles of 
1827, could be exercised by the representatives of a de- 
ceased member. It was an action of account at law, in 
which Seriber’s administrator sougiit to recover from Rapp, 
Baker, Eckensberger, John, Lewis, Adam, and Daniel 
Scriber. doing business in company under the name of 
the Harmony Society. Seriber had continued in the 
7 community until his death in 1833. It was also held that 
the contract of Sember, by which his property was con- 


veyed to the community, could not be avoided on the 


[Ss 


vround of fraud based on the extravagance of Rapp’s re- 


livious doctrines. But there is nothing in the opinion of 


Chief Justice Gibson to warrant the reporter's assumption 


in the syllabus thrit this Wiis 


‘fan association by which each surrendered his preperty 
into one common. stock for the mutual benefit, during 
their joint lives, weit fy thie a ie fe of survivorship, reserving to 
each the privilege to secede at any time during hte.” 

At the proper time we are confident that it can be 
shown to this court that no such monstrous result fol- 
lows the adoption of the articles of agreement of the Rapp 
community. For the present, it is enough to say that the 
averments of the bill filed by Speidel justify no such con- 
clusion, and that Chief Justice Gibson and his associates 
did not state it as their opinion upon the disclosure made 
to them in the Seriber ease. The only passage in the opin- 


ion leokine towards such a conclusion is this: 


“At the period of initiation, the neophyte surrenders 
his worldly wealth to the society, reserving to himself but 
the contingent right of resumption in the event of his se- 
cession, to which none but those who were ereditors at the 
time could objeet, tor all else would deal with him on the 
basis of a transfer already made.” 

But this was said, not in an equity suit to wind vpa 
trust, but in an action of account, nor in view of the dis- 
solution of the society by the death of all its members, or 
from any other cause. The trustees were not made parties. 
It was given as a reason for holding that the reserved right 
of secession, upon the exercise which Rapp and his asso- 
ciation promised 
“to refund to him or them, the value of his or their prop- 
erty brought in without interest,” (5 Rawle, 558,) 


did not, in an action of account brought to recover such 


a. * 
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value by representatives of a deceased member against the 
surviving members, warrant recovery. Chief Justiee Gib- 


son's econelusion. upon this part of the case, was, (p. S01): 


ryt: . > © . . . . . 
* The right of seeession therefore is intransmissible ; 
and were it not, the jntestate’s release would be a bar.” 


The claim of the complainant Speidel and of his rep- 
resentatives, upon the presentation of his rights made in 
the present bill, and admitted by the demurrer, can be 
successfully resisted, if at all, only upon the ground taken 


by the Circuit Court, viz: lapse-of time. 


iV. 


But the bill avers that this is a continuing and sub- 
sisting trust. Rapp, Baker, Henrie, and Lenz are all ad- 
mitted to have held as trustees, and there is no averment 
of a denial of complainant’s nght as a cestur que trust before 
1882. 

The vice of the opinion of the circuit Judge seems to us 
to consist in this: that he assumed that the trast was 
illegal because the bill sald so. aud secondly, that he treated 
Speidel’s withdrawal from the community as a surrender of 
his rights to any share in the trast property. 

But the averment that the trust is illegal is a conclusion, 
notastatement of fact. Neither the requirement of celibacy, 
nor the wicked and despotic conduct of Rapp, make the 
trust necessarily illegal. The latter was not an element of 
the trust, but misconduct in its management. Of the 
former it may be said, that however detrimental it might 
be to the happiness of some, or the progress of society, 


were if commonly adopted,.it is not so likely to be gen- 
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erally favored, as to make it a menace to the common weal. 
It may well be said that your Honors are sufficiently familar 
with the character of man, and the operations of human 
nature, to feel easy in the presence of this peculiarity of 
opinion, and to be sure that it does not need the corrective 
restraint of a condemnation as * confra bonos mores,” in the 
case of the Rapp community, any more than in other ex- 
ceptional and harmless eccentricities of the same kind. 
Certainly it has not been thought in this country that 
monasteries and convents of celibates might not lawfully 


exist, or even, if, like the Sisters of Charity, their lives 


were devoted to charity to others, become beneficiaries of 


gifts to charitable uses. Such was held to be the case ot 
the Sisters of Charity, as distinguished from the Dominican 
Convent, by Vice Chancellor Wickens in Cocks v. Manners, 
ut supra. 
See also 
Kehoe Ve Wilson, L. if ri [rish Chv. 1, 
In the matter of the estate of the Rt. Rer. Wm. De- 


lany and Win. O Keeffe, LL. RR. {) Trish Chy. 296, 


[n the latter case, it was held that a gift to the Sisters 
of Merey at Bantry vested as a valid gift to the individual 
ladies who then filled that character. 

A demurrer to a bill only tests its well pleaded aver- 
ments. If the faets stated did not show the Rapp commu- 
nity to be an illegal association, the averment of the con- 
clusion to that effect, did not justify the court below in 
assuming that it was such. 

In the next place, there may doubtless be cases of 
trusts, agencies, and partnerships so nefarious in character, 
that a chancellor will (svo motu,) refuse to interfere be- 
tween trustee and cestuc que trust, and will grant relief to 


neither of them. Such is the (probably fictitious) case of 
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the billto dissolve a partnership between two highwaymen, 
referred to in the note to 2 Pothier on Obligations, 3, (3d 
Am. ed.). Such doubtless would be a trust, ageney, or 
partnership to run a bawdy or gambling house. But with 
these flagrant exceptions, the rule is well settled, that, as 
between trustee and cestus que trust, there is no such thing 
as an illegal trust. At least the fiduciary can not set up 
legality as against the beneficiary. 

Walden v. Bodley, 14 Peters, 156. 

Benjamin v. Gill, 45 Georgia, 110. 

Wheeling v. Black, 25 W. Va, 266, 281. 

Great Hastern Railway v. Turner, in es 8 Chy. App. 

149. 


Whether, therefore, the trust in this case was in faet il- 
legal or not, Speidel had the right and the Cireuit Court was 
bound, to treat it as legal, and the statute of limitations did 
not begin to run, nor was there any thing to quicken his 


diligence to sue, growing out of its peculiar character. It 


Was a continuing and = subsisting trust, in which each 
trustee in suecession to Rapp down to the present, is 
averred and (by the demurrer), admitted to have taken and 


held possession 


“in the same trust In which said Rapp had held said fund,” 
(kecord t,) 


and in which Rapp himself, (Record 4,) is expressly stated 


aud admitted to have 


“received and accepted said trust fund, and the contribu- 
tions of the parents of your orator thereto, and all the 
profits and interest-and all the accretions of said fund by 
the work of your orator, and of the other inhabitants of 
said community and otherwise, not as his own, but in trust 
for the members of said families and the contributors, and 
for their common benefit, and always, up to his death, rec- 
ognized and acknowledged said trust and disclaimed any 


greater interest in said funds than that of any other con- 
tributor thereto, and any other right to the management 
and control of said funds than by virtue of his pretended 
apostolic leadership of said community.” 

As Speidel was, both personally and by inheritance, a 
contributor to the trust fund, these allegations amount to a 
specific averment of an express trust continuing and subsist- 
ing in his favor, and of which he was a recognized cestui 
gue trust until 1882. No adverse possession is stated before 
1882. Nor does the prayer indicate any thing to the eon- 
trary. It is framed in adouble aspeet. It prays rescission 
of the trust as illegal, and compensation for complainant's 
eontribution to the fund. But it also asks that an account 
be taken of the trust and assets, and of his share, 


“that a distribution of said assets be had, and that your 
orator receive his share therein,” 


and for general relief. 


Sir William Grant was of opinion in the great ease of 


the Marquis of Cholmondeley v. Lord Clinton, 2 Merivale, 
358-360, that while lapse of time after ouster or exclusion 


might convert a trustee’s estate from a fiduciary character 


into individual ownership of the trustee, and bar the cesfui 
que trust, yet that the person of the cestuc que trust could 
not be thus shifted or changed. As to this, he was re- 
versed by his successor, Sir Thomas Plumer, M. R., who 
held that lapse of time, with distinet acts of repudiation 
and recognition of another, might equally well inure to 
the benefit of the new cestui que trust. The ILouse of Lords 
affirmed Sir Thomas Plumer’s decree in favor of Lord Clin- 
ton, and the legal mind has accepted this as the soundest 
exposition of the true rule of equity to govern. such cases. 

Marquis of Cholmondeley v. Lord Clinton, 2 Jacob & 

Walker, 154. 

Robinson v. Hook, 4 Mason, 152. 


: 
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Such eases, ves, but what cases? Given an original 
trust for A. B. and C.: given its continunnee to the date 


of hearing, what facts will be sufficient to show that 


the trust has ceased to inure to A.’s benefit, and become 
a trust for B. and C. only, to the exclusion of A.? Mani- 
festly those only whieh satisfactorily establish possession 
by the trustee, and enjoyment of the fruits and benefits of 
the trust by Bo and C. adversely to A. Exclusive possession 
of benefits is not enough. It must be both exelusive 
and adverse. For the possession of one tenant in common, 
joint owner, or partner, whether in equity or at law, is the 
possession of his co-tenant, owner, or partner. One of 
several cestud que trusts of a continuing trust has the right 
to permit his associates to enjoy possession or the benefits 
of the administration without running the risk of starting 
the statute of timitations, or the cry of stale claim, until 
there has occurred something, not merely to assert their 
rights, but to repel and deny his. 

In a controversy between cestus que trust and trustee, 
the rule is that (the italies are ours,) 
‘when the trust 1s repudiated by clear and unequivocal 
words and acts of the trustee who claims to hold the trust 
property as his own, and such repudiation and claim are 
brought to the notice of the beneficiary in such manner 
that he is called upon to assert his equitable rights, the 
statute of Hmitations will begin to run from the time such 
repudiation and claim eame to the knowledge of the bene- 
ficiary.”  Phillippi v. Phillippe, 115 U.S. 157. 

Boone v. Chiles, 10 Peters, 177, 223. 


Seymour v. Freer, 8 Wall. 202. 


In Lewis v. Llawkins, 25 Wall., at page 126, Mr. Jus- 
tice Swayne, who reported the unanimous decision of this 
conrt, quotes the following passage from Perry on Trusts, 


S$ 863, with approval: 
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“As between trustee and cesti] ite trust, in the ease of 


an express trust, the statute of limitations has no appliea- 
tion and no length of time isa bar. Accounts have been 
decreed against trustees extending over periods of thirty, 
forty, and even fifty years. The relations and privity be- 
tween trustee and ecestud que trust are such that the posses- 
sion of one 1s the possession of the other, and there 
can be no adverse relation during the continuance of the 
relation. . 2. . A cestui que trust ean not set up the stat- 
ute against his co-cestud que trust, nor against his trustee. 
These rules apply in all eases of express trusts.” 


In support of this statement Mr. Perry cites many 
cases. But this quotation and adoption of his words by 
this court relieves us, from the necessity of further cita- 
tions. 

In Ricard v. Williams, 7 Wheaton, at pp. 120, 121, Mr. 


Justice Story says: 


“And notwithstanding an entry as heir, the party may 
afterwards, by disseisin of his co-heirs, acquire an exclu- 
sive possession upon which the statute will ran. An ouster 
or disseisin is not, indeed, to be presumed from the mere 
fact of sole possession; but it may be proved by sueh 
possession, accompanied with a notorious claim of an exclu- 
sive night.” 


Mr. Angell,in his work on Limitations, seetion 390, 


thus defines adverse possession : 


“The clearest and most comprehensive definition of a 
disseisin and adverse holding, perhaps, in an actual, visible 
and exelusive appropriation of land commenced and con- 
tinued under a claim of right.” 

There is nothing in this case which comes any where 


near such a state of facts. The bill says (Reeord 7), 


“that your orator in the year 1851, being about to enter 
into the married state had to leave and did leave said com- 
munity.” 
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gut this falls far short of what is required. Because 
Speidel, after marriage, did not and could not live in the 
community, does not eonstitute a convevance or surrender 
to his trustees or co-cestuis que trust of the rights, legal and 
equitable, which he possessed. I[f the rule established in 
the ease of Delany and O Keeffe, 9 Trish Chy. 226, vt SUPA, 
he followed, then Speidel had and has a vested estate, 
equitable, if not legal, as an equitable co-tenant in common 
with others in all the property, real and personal, and its 
accretions, of which Rapp and his suecessors were and are 
seized as trustees. The averments of the bill as to the ere- 
ation of the trast leave no room for doubt as to this. They 


are these (Reeord +): 


‘That said Rapp received and aceepted said trust fund 
nicl the contributions ot the parents ot Vour orator thereto. 
and all the profits and interests, and all the accretions of 
suid fund, by the work of vour orator and of the other in- 
habitants of said community and otherwise, not as his own, 
bu: in trust for the members of said familes and the con- 
tributors of said fund and for their common benefit, and 
always, up to his death, recognized and acknowledged said 
trust and disclaimed any greater interest in said funds than 
that of wuny other contributor thereto, and any other rieht 
to the management and control of said funds, than by vir- 
tue of his pretended leadership of said community.” 


And uwouin (Record 1): 

~ Thatoat the death of said Rapp, one Romelius L. 
Baker and the defendant, Jacob ILfenrici, immediately sue- 
ceeded ic] sid Rapp as trustee of sid trust, and received 
and accepted the said trust fund and all accretions of said 
fund received by them, uot as their own, but in the same 
trast in which said Rapp had held said fund, and always 
recognized and acknowledged said trust, and disclaimed 
any greater interest in said funds than any other contribu- 
tor thereto. and at the death of said Baker, which happened 
in the Vear LS6S, the detendanuts, Jacob Ilenrie and Jolin- 
athan Lenz. immediately succeeded to said Baker and Hen- 
ne?as and enre now the trustees of satd trust and the man- 


, 
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agers of all the estate of suid Tlarmony Society, and they 
received and accepted and now hold the said trast fund and 
all the profits and interest thereof and all accretions of said 
fund received by them, not as their own, but in the same 
trust in which said) Rapp has held said fund, and always 
recognized and acknowledged and now recognize and ac- 
knowledge said trast, and always disclaimed and now dis- 
claim any greater interest in said fund than any other con- 
tributor thereto.” 


The demurrer admits these averments. They establish 
that Rapp did, and that Henrict and Lanz do hold as trus- 
tees for Speidel and others. For Speidel was a member of 
one of the original families, and ip time became personally 
a member of the community, and was and Is one of the ces- 
tuis que trust for Whom Rapp held and Henrici and Lenz 
hold. 

What figure then can Ins residence outside the ecom- 
munity cut? The trust continued and continues.  Llis co- 
ecstuis que frist enjoyed its benefits. Ile hrevcl the noht TO 
live where he pleased, with lis wife and children, and as 
long as his property was managed to his satisfaction by 
Rapp and his successors, his omission to sue them sooner 
ean not work to his prejudice. 

sut there is another conclusive reason for reversing 
this deeree. The demurrer was interposed by the trustees. 
They are sued as trustees, not otherwise. ITow can they be 
heard to say that this is a stale claim, or barred by lapse of 
time? The trust is stiil subsisting as to them. They can 
not pick and choose their cestucs que trust. The defeuse is 


one to be interposed, if at all, by the cestuds que trust. Non 


constat that they will ever do it.. The defense of lapse of 


time is personal. Wood on Limitations of Actions, section 
41. Whether, therefore, Mr. Perry was right, or not, in 
saying, and Mr. Justice Swayne in quoting with approval, 


ut supra, that, 


ao 


A cestui que trust can not set up the statute against 


his CO-Cestiis que trust,” 


it is nevertheless clear that no one else ean, and that the 
trustee can not set Uy) against One cesliu? (Vite frist, the riohts 
gained by his laches, and by lapse of time, by a co-eestui 
que trust. This is the right and privilege of the co- 


cestui que trust, (not of the trustee,) und he may never 


choose tO assert it. 


[t is. therefore. clear that [Lenriei and Lenz can take 


‘ 

f 
nothing by the lapse of time, for they have admitted, by 
demurring, that they hold for the complainant, and they 
ean not thus defend for the other cestuis que trust, first, be- 
cause it is not their (the trustees’) defense, and secondly, 

y 


because there are no averments to Justify it: the complain- 
ant never having been ousted by lis co-ces/uis que trust. 
Respectfully submitted, 
GEO. HOADLY, 
EDGAR M. JOIDNSON, 
EDWARD COLSTON, 
GEO. ILOADLY, Jr., 
Of Iloapiy, Jounson & CoLsToN, 
(with WILLIAM REINECKE,) 
Counsel for Appellants. 


Cixcinnatr. December 1, 1886. 
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ABSTRACT. 
* 

A bill was filed by a beneficiary of a trust against its trustees for 
the purpose of a settlement of the trust, and a distribution of its as 
sets. ‘The bill presented the trust in the double aspect of a valid and 
an invalid trust, seeking in either case the same relief.. The trustees. 
demurred, setting up limitation, staleness, and want of equity. ‘The 
Circuit Court sustained the demurrer and the complainant appealed to 
this court. 


Se 


It conclusively appears that the trust, whether valid or invalid in 
its inception, is a voluntary, dry trust, entered into without valuable 
consideration, investing the trustees with no valuable rights, and it is 
therefore capable of dissolution at the will of any interested party, es- 
pecially as there appears to be no good reason for continuing it in its 
present shape. 

The beneficiary left the community in which he was raised for the 
purpose of marrying. The habits of the community did not permit 
married persons to reside in it, although the fundamental law did not 
contain any such inhibition. He did not break the social compact by 
going away to marry. 

The trust was founded upon a great religious fraud, and should be 
dissolved as against public policy. 

The statute of limitations does not run against an existing express 
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trust. Nor can there be in the case of an existing express trust, be- 
tween the trustee and the beneficiary, any loss of right on the part of 
the latter on account of neglect, or presumption of satisfaction. 
Otherwise where the rights of innocent third parties intervene, or 
in cases of implied trusts. There may be a disavowal of the trust 
or ouster by the trustee, but he must claim as owner, and the disa- 
vowal must be brought to the knowledge of the beneficiary, and must 
continue for the full statutory term. But until such a disavowal or 
ouster, on the part of the trustee, the presumption of innocence and 
honesty obtains in favor of the undisturbed continuance of the trust. 
Nor can the trustee by such disavowal or ouster gain any other estate 
than the fee, and his possession thenceforth must be consistent with a 
claim of the fee. ‘The trustee can not set up against his beneficiary 
the adverse equities of others. 

Unless it clearly appears from the bill that the suit is barred, a 
trustee can not take refuge behind a demurrer. 

A reversal is sought by the appellants. 


ASSIGNMENT OF ERRORS. 


The decree appealed trom is alleged to be erroneous in sustaining 
the demurrer of the defendants to the bill of the complainant, and in 
dismissing the bill. 


BRIEF. 

This appeal was taken by Elias Speidel, a citizen of Ohio, from a 
decree of the United States Circuit Court for the Western District of 
Pennsylvania, dismissing his bill against Jacob Henrici and Jonathan 
Lenz, trustees of an unincorporated association, known as the Har- 
mony Society, of Beaver County, Pennsylvania. ‘The appellant hav- 
ing died while the appeal was pending in this court, a revivor was had, 
and the appeal is now prosecuted by his sons as the executors and sole 
devisees and legatees of his last will. 

The record is short, consisting merely of the bill, a demurrer to it, 
an opinion of the Circuit Judge, a decree sustaining the demurrer and 
dismissing the bill, and of the steps perfecting the appeal. It appears 
from pp. 1 and 2* of the record that, after an oral argument of two 
days, the demurrer was submitted to the court on the roth day of De- 
cember, 1882, and that on the 28th day of February, 1883, the opin- 
ion was handed down and the bill instantly dismissed. If your Hon- 
ors, after hearing the appellants, shall come to the conclusion that the 
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opinion of the learned Circuit Judge does neither fit the case as 
the appellants, at least, conceive it to exist, nor answer their argument, 
the explanation may be found in the fact that, at the close of the ora] 
argument, the writer offered to supply the court with a brief, but was 
told that none was necessary, and that the lapse of seventy-one days 
between the argument and the delivery of the opinion was probably 
long enough to cause the points to be forgotten which the following 
pages are intended to sustain, and with which, in our humble judg- 
ment, the opinion does not deal at all. 

The bill sets out a remarkable record of religious imposture. In 
the early part of this century one George Rapp loomed up in the king- 
dom of Wurttemberg, in Germany, as a clandestine preacher of great 
force, finally obtaining such unlimited influence over more than one 
hundred pious but uneducated familhes, including the parents of Elias 
Speidel, that they accepted him as their priest and prophet, sold all 
their possessions, and emigrated under his leadership to America, set- 
tling as a colony upon a wild tract in Pennsylvania for the purpose of 
here fitting themselves for, and awaiting the second advent of the 
Lord, which he proclaimed to be immediately at hand. Up to this 
point the several heads of families had controlled their own means, 
but now Rapp prevailed upon them, under threats of eternal damna- 
tion, to forego their plans of separate establishments, to lay all their 
means at his feet in imitation of the early Christians, and to become 
members of a community in which they were reduced to a state of 
abject dependence upon Rapp as their prophet, priest, and king, and 
the pretended mouthpiece of God and the mediator of their salvation. 
The shocking details of the moral and intellectual slavery in which 
they were held, and of the’ blasphemous and hypocritical doctrines 
with which Rapp enmeshed them, are fully set out in the bill. He 
went to the length, after a while, of making them abjure matrimony, 
and of causing the married persons in the community to break their 
family ties and to live thenceforth as single, as an article of faith, and 
as a condition of their salvation. In this colony, and under such sur- 
roundings, the complainant was born in the year 1807, continuing a 
faithful and industrious member of the colony, and allowing the avails 
of his work to become part of its common fund, until the year 1831. 
The laborious diligence and the frugal habits of the colonists making 
the business of the community extraordinarily successful, they with- 
drawing from the common stock created by their hard and assiduous 
labor merely the bare necessities of life, the value of the estate now 
exceeds eight million dollars, producing an annual net profit of more 
than two hundred thousand dollars, the value of the share of the com- 
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plainant, contributed by the avails of his work and the accretions 
from it, exceeding thirty thousand dollars. 

The bill discloses four distinct steps in the scheme which placed 
the lives and property of these deluded people into Rapp’s irrespon- 
sible power, each of the three last depending upon the former merely 
as a development of the scheme, and not as one of its necessary con- 
ditions. The first and fundimental step was a separation from the 
church of their fathers, and their acceptance of Rapp as their spiritual 
leader and as the medium of their salvation. ‘The second step was 
that Rapp induced them to sell all their possessions, to leave their 
friends and country, and to settle as a colony upon a wild spot in the 
western part of Pennsylvania. As the third step, they formed in the 
year 1805 the common fund, which is the subject matter of this litiga- 
tion. ‘The fourth and final step was, in the year 1807, the abolition of 
the marriage tie for the married people of the colony, and the prohi- 
bition of wedlock for all the single members. 

The effect of this scheme upon ‘he lives of the colonists is best 
shown by the following quotation from pp. 15-18** of the record: 


That the said Rapp ruled over the said community, continuously 
from the year 1805 until his death, in the year 1847, and during all 
this time he exercised unrestricted and absolute dominion over the 
money and means and mode of living of his followers, and held them 
all in abject and servile dependence upon his tyrannical and oppressive 
will. That said Rapp during all that time did not allow any laws or 
rules to govern said community except such as he gave, without allow- 
ing the community any voice in their enactment; and he taught and 
made them all beheve that whoever broke any of said laws or rules 
committed the unpardonable sin—the sin against the Holy Ghost, 
which would neither be forgiven here or 1n the other world. 

That said Rapp during all this time forbade the use of tobacco in said 
community; that he determined the character and amount of victuals 
to be supplied from the common store to the inmates of the com- 
munity, and the material and cut of the dress of all males and fe- 
males therein, and the hours of labor, rest, and eating. ‘That he sat 
as sole judge and jury in hearing and determining all charges made 
against inmates of said community, and he fixed the sentence or pun- 
ishment at will, sometimes putting the alleged offender for weeks on a 
diet of bread and water, sometimes excluding him from church for a 
number ot weeks, or from a love-feast, and sometimes reprimanding 
or expelling him, without action of the community, or hearing, or ap- 
peal. 

That said Rapp, invariably, and as a necessary condition of receiv- 
ing the forgiveness of the Lord, made the inhabitants of the said com- 
munity confess their sins to him, said Rapp, not only in general 
terms, but with a disclosure of the individual sins and all details 
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That during all that time, for the purpose that said Rapp might 
keep his said power and that the inmates of said community might 
continue in their ignorant and degraded condition—neither your orator 
nor any of the young people in said community, nor anybody but the 
foremen, were permitted by said Rapp to acquire any knowledge of 
the English language, or access to books or papers printed in the Eng- 
lish language, and were forbidden on pain of damnation, or being the 
last tocome out of hell, to associate with any one but inmates of the said 
community who were kept under the same restriction, or to visit any 
but inmates of said community, not even their own brothers or sisters 
or their nearest neighbors, nor even in case of sickness, death, or oth- 
er calamity. 

That, during all this time, said Rapp did not allow them to have 
any money, or to buy or sell on their own account, threateging them 
for any disobedience with the punishment of Ananias and Sapphira. 

That, during all this time, said Rapp permitted the inmates of said 
community to become citizens of the United States, but at the elec- 
tions compelled them to vote for the candidate whom he selected; 
and that their will was so subdued by him, and their perception of 
right and wrong so thoroughly sunk into his will, that he repeatedly 
and corruptly made inmates of said community forge the names of 
dead persons to legal instruments, and represent dead persons in ac- 
knowleding such papers for record, and sign and swear to false state- 
ments, he knowing them to be false. 

That, during all this time, his management of said trust-funds was 
selfish and rapacious; that, in the year 1818, he destroyed the records 
of the original contributions made by the heads of the families in the 
year 1805 for the avowed purpose of preventing the young people 
from finding out about them; that he studiously and fraudulently con- 
cealed from the contributors to said trust-funds all money transactions 
made by him, and habitually destroyed the records thereof. And 
that, as your orator is informed and believes, in the year 1845, said 
Rapp gathered up out of the said trust-fund and concealed in a secret 
place the sum of five hundred and ten thousand dollars in coin, and 
directed thenceforward to omit this sum from the statements of the. 
assets of said trust-fund and to treat it as not existing. 


The allegations of the bill regarding the establishment of the com- 
mon fund which is the subject-matter of this litigation are copied from 
pages 7-10,* 12-14,* and 19-20* of the record: 


That, as your orator is informed and believes, up to their arrival at 
Harmony, the heads of said families had severally paid their own ex- 
penses, ,and had severally kept their money as their own, and had in- 
tended to keep, invest, and control their several means as their own, 
and to live each family by itself; but when said Rapp had succeeded 
in bringing them to said Butler County, and in separating them from 
their home and friends, he fraudulently and corruptly conceived the 
scheme to take advantage of their ignorance and helplessness, and of 
their blind reliance upon him, as the prophet of the Lord and the 


6 


Lord's chosen mouth-piece in guiding them to salvation, for the pur- 
pose of gratifying his fierce ambition and lust of power, by acquiring 
unrestricted dominion over the money and means and mode of living 
of his followers, and by reducing them to abject dependence upon his 
irresponsible will. 

That, as your orator is informed and believes, said Rapp, in fur- 
therance of this scheme, falsely and fraudulently pretended to his said 
followers, your orator’s parents included, that they could not and would 
not be saved from eternal damnation except that they would renounce 
their plan of establishing a separate and exclusive home for each fam- 
ily in said settlement, and that they would yield up all their posses- 
sions, the same as it had been done by the early Christians according 
to the fourth chapter of the Acts of the Apostles; and that they would 
lay their said possessions at the feet of said Rapp as their Apostle, 
to be placed in a common fund of said Harmony Society, in the keep- 
ing of said Rapp as their trustee; and that they would live thenceforth 
as a community, or a common household, with all the rest of the fol- 
lowers of said Rapp, and submit themselves and their families to the 
control of said Rapp; to do for said community such work as he 
should direct, the avails thereof to form part of said common fund, 
relinquishing to him and to his successors in the leadership of said 
community the management of all of said trust-funds and the disposi- 
tions of their own persons and those of their wives and children, and 
they receiving only the necessaries of life in return; but that said 
Rapp knew better, and did not honestly believe any of the foregoing 
things to be necessary to their salvation. 

That, as your orator is informed and believes, all of said families, 
the parents of your orator included, induced by and relying upon the 
said false and fradulent representations, and believing that they would 
be eternally damned unless they should obey the said teachings of said 
Rapp, immediately, in the year 1805, yielded up all their possessions 
to the said common fund of said Harmony Society. ‘The parents of 
your orator contributed thereto the sum of about one thousand dol- 
lars, and placed said fund in the keeping of said Rapp as their trustee, 
and lived thenceforth as a community or a common household with 
all the rest of the followers of said Rapp, and submitted themselves 
and their families to the control of said Rapp to do for said commu- 
nity such work as he directed, and allowed the avails thereof to form 
part of said common fund; and relinquished to him and his successors 
in the leadership of said community the management of all of said 
trust-funds, and the disposition of their own persons and those of their 
wives and children, and they received only the necessaries of life in 
return; for none of which they or any of them ever received or prom- 
ised any other consideration than the pretence that by complying with 
the said teachings of said Rapp they would not be damned, and that, 
as the chosen of the Lord, they would be led by him as their prophet, 
priest, and king, to eternal salvation. 

That said Rapp received and accepted said trust-fund, and the 
contributions of the parents of your orator thereto, and all the profits 
and interest, and all the accretions of said fund, by the work of your 
orator and of the other inhabitants of said community and otherwise, 
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not as his own, but in trust for the members of said families and the 
contributors to said fund, and for their common benefit, and always, 
up to his death, recognized and acknowledged said trust, and dis- 
claimed any greater interest 1m said funds than that of any other con- 
tributor thereto, and any other right to the management and control 
of said fund than by virtue of his pretended apostolic leadership of 
said community. 

Your orator further states that he was raised in and as a part of 
said community, and in common with the younger members of the 
families forming the same, was taught from his earliest infancy by said 
Rapp to believe like the parents of your orator, and by reason of said 
teachings your orator did believe that said Rapp was the Lord’s 
prophet and chosen mouth-piece to guide your orator to salvation; 
that your orator could not and would not be saved from eternal dam- 
nation except by yielding up all his possessions to the said common 
fund of said Harmony Society, by living in community or a common 
household with all the rest of the followers of said Rapp, by submit- 
ting himself to the control of said Rapp, to do for such community 
such work as he directed, and by allowing the avails thereof to form 
part of said common fund, by relinquishing to him and his success- 
ors in the leadership of said community the management of all of 
said trust-funds and the disposition of his own person, receiving only 
the necessaries of life in return, and by abjuring matrimony and all 
sexual indulgence. 

And your orator coutinuously, faithfully, and diligently worked in 
and for said community under the control and direction of said Rapp 
from the age of 12 years, until the age of 24 years, in all for the full 
term of 12 years, and allowed the avails of his said work to form, and 
they did become and now are a part of said common fund; and your 
orator contributed to said fund his time, attention, and skill, and in- 
creased the wealth and promoted the interests of said community, and 
received nothing in return than the bare necessaries of life for the said 
term of 12 years, and no longer, which were of far less value than the 
avails of his said work, for none of which he received any other con- 
sideration than the pretense that by complying with the said teachings 
of said Rapp he would not be damned, and that, as one of the chosen 
of the Lord, your orator would be led by said Rapp, as his prophet, 
priest, and king, to eternal salvation; and the said contributions of 
your orator to the said fund, after deducting therefrom the value of 
the said necessaries of lite as received by him, were largely in excess 
of the sum and value of five hundred dollars, and by the interest and 
profits on their investments in said fund, now largely exceed the sum 
and value of $30,000.00, and your orator is now unable to fix the 
sum and value thereof definitely. 

Your orator further states that the said trust-fund so received and 
accepted by said Rapp, by profits, interest, and accretions, has_be- 
come of the value of exceeding eight million dollars, and the net 
profits thereof have exceeded for many years and now exceed the sum 
of two hundred thousand dollars annually. That at the death of said 
Rapp, one Romelius L. Baker and the defendant, Jacob Henrici, 1m- 
mediately succeeded said Rapp as trustees of said trust, and received 
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and accepted the said trust-fund and all the profits and interest thereof 
and all accretions of said fund received by them, not as their own, but 
in the same trust in which said Rapp had held said fund, and always 
recognized and acknowledged said trust and disclaimed any greater 
Interest in said funds than any other contributor thereto. And at the 
death of said Baker, which happened in the year 1868, the defend- 
ants, Jacob Henrici and Jonathan Lenz, immediately succeeded to said 
Baker and Henrici as, and are now the trustees of said trust and the 
managers of all the estate of said Harmony Society; and they received 
and accepted, and now hold the said trust-fund and all the profits and 
interest thereof, and all accretions of said fund received by them, not 
as their own but in the same trust in which said Rapp had held said 
fund, and always recognized and acknowledged, and now recognize 
and acknowledge said trust, and always disclaimed and now disclaim 
any greater interest in said fund than any other contributor thereto. 

Your orator does not know and has no means of ascertaining the 
names and places of abode of the other parties interested in said fund, 
but they are very numerous and their interest is common with that of 
your orator. That neither said Rapp nor either of the defendants 
have ever rendered to your orator or to any of the beneficiaries of 
said fund any account of their trust, or of the state of the said trust 
property or of its income, profits, or expenses, although your orator 
has demanded an account of them and a settlement of his share 
therein before the bringing of this suit, to-wit, on the 7th day of May, 
1882. 


As already intimated, the inducement held out for the establish- 
ment of this trust-fund was the nearness of the second advent of 
Christ, and the necessity that the colonists should fit themselves for 
that dread day by adopting the mode of living of the early Christians 
as pictured in the fourth chapter of the Acts of the Apostles. Arch- 
deacon Farrar says in his Life and IVorks of St. Paul, 59: 


The life of these early Christians was the poetic childhood of the 
church in her earliest innocence. It was marked by simplicity, by 
gladness, by worship, by brotherhood. At home, and in their places 
of meeting, their lives were a perpetual prayer, their meals a per- 
petual love-feast, and a perpetual eucharist. In the temple they at- 
tended the public services with unanimous zeal. In the first impulses 
of fraternal joy many sold their possessions to contribute to a com- 
mon stock. ‘The numbers of the litthe community increased daily, 
and the mass of the people looked on them not only with tolerance, 
but with admiration and esteem. 


We leave it to the court to say how Rapp’s copy agrees with the 
original. But he recognized the model, and by it the law of the com- 
munity must be judged. We quote from the text of the Acts of the 
Apostles, the standard of the relation intended to be established : 
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And the multitude of them that believed were of one heart and 
one soul: neither said any of them that ought of the things which he 
possessed was his own; but they had all things common. And with 
great power gave the apostles witness of the resurrection of the Lord 
Jesus: and great grace was upon them all. Neither was there any 
among them that lacked: for as many as were possessors of lands or 
houses sold them, and brought the price of the things that were solc, 
and laid them down at the apostles feet: and distribution was made 
unto every man according as he had need.—(1v, 35-) 

But a certain man named Ananias, with Sapphira, his wife, sold a 
possession, and kept back part of the price, his wife also being privy 
to it, and brought a certain part, and laid it at the apostles’ feet. But 
Peter said, Ananias, why hath Satan filled thine heart to lie to 
the Holy Ghost, and to keep back part of the price of the land? 
While wt remained, was tt not thine own? AND AFTER IT WAS SOLD, 
WAS TT NOT IN THINE OWN POWER 2) Why hast thou conceived this 
thing in thine heart? ‘Vhou hast not lied unto men. but unto God. 
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Not only the sacred text expressly recognized, but all Christendom 
from the earliest times until now, with one accord, acknowledges 
that no compulsory communism was established after the day of Pen- 
tecost, and that the rights of property were not obliterated. Rapp 
recognized the fact that this trust did not expunge the rights of the 
contributors, even by the destruction of the records of the original 
contributions in the year 1818, that the young people in the colony 
should not find out about them. Following in this respect, at least, 
the disclaimers of Peter, and of the apostles, neither Rapp nor his 
successors In the trust claimed any greater interest or ownership in 
the fund than the humblest member of the colony. 

/n limine, the legal character of the settlement of the fund in 
question upon Rapp deserves attention. It was yielded to him, and 
he and all his successors received it ‘‘in trust for the members of said 
families and the contributors of said fund, and for their common 
benefit’? No one was to share in the benefits of the trust-fund but 
the contributors, who made it up, and the members of their families. 
[tis plain that such a settlement is not a charity, for the distinguish- 
ing feature of a public or general enjovment was carefully excluded. 


Babb v. Reed, 5 Rawle, 155; Swift v. Beneficial Society, 73 Penn. 


4%, 362. Another notable fact is that no disposition was made for 
any enjoyment of the fund after the death of the first takers. The 


reason Is Obvious: The moving cause of the settlement was the near- 
ness of Christ’s second advent. ‘They did not expect to die, but to 
be caught up alive in the clouds to meet the Lord in the air, so to be 
ever with the Lord. 1 7/esys. 77, 17. Later on, after the introduc- 
tion of celibacy into the colony, another reason supervened, As 
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they took no new members from the outside world, and as the natural 
increase from the old stock had ceased, the needlessness of providing 
for a second generation became stil] more apparent to them. It thus 
appears plain that in the absence of any limitation of their holding 
by the creation of a remainder estate, the equitable fee simple was 
vested in all those who answered the description of the trust. Mani- 
festly Elias Speidel was one of them. 

That the estate so created vested instantly in such capable of taking 
at the creation of the trust, and opened up to receive after-born chil. 
dren as they came 77 esse is very famihar law. But for confirmation 
of those views the attention of the court is directed to the very strik- 
ing and important case: In the matter of the estate of the Right 
Rev. Wm, Delany and Wm. O'Keefe, IL. R. g Insh Chancery, 226 
(1881), inthe Court of Appeal, holding in three separate opinions by 
the lord Chancellor and the Lords Justices of Appeal, that a devise 
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to the Roman Catholic Bishop of Cork in trust for the Sisters of 


Mercy at Bantry, vested absolutely in the individual ladies filling the 
character of Sisters at the time of the testator’s death. 

No perpetuity can have been intended in the case at bar because 
the first takers did not expect to have any successors, and because the 
very inducement of the trust was that the first takers would be the 
last generation of men. But supposing the trust to have been in- 
tended as charity in perpetuity, what would become of it, since 
the doctrine of cy fves is expressly repudiated in’ Pennsylvania? 
Wright v. Linn, 9g Pen. Sf... 435, 440. It is understood that there 
are about twenty relicts of the colony left, the youngest over eighty 
years of age—the old guard of the faith that George Rapp was _ the 
prophet of the Lord and the necessary medium of their salvation. 
When the last of them shall have passed away, as may be expected in 
a few years, and when no mere cr fves belief in the prophetical mis 
sion of Rapp will suffice to maintain the succession, how could the 
perpetual charity continue to exist? 

The bill, therefore, was framed to present the case in this double 
aspect: 

1. A voluntary dry trust, entered into without any valuable con- 
sideration, investing the trustee with no valuable rights, and therefore 
capable of dissolution at the will of any interested party. 

2. Atrust founded upon /vaud, obtained by a person having a 
spiritual ascendancy over people in a state of religious delusion, and, 
in addition, so interwoven with evil practices as to be against public 
policy. 


The demurrer, which ts interposed, is threefold: (Record, p. 28*) 


— 
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[. It appears upon the face of the bill that the cause of complaint 
is barred by the statute of limitation. 

2. Staleness of the demand. 

3. No case ts stated tn the bill authorizing to grant the relief sought, 
“any other relief. 
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The second cause of demurrer only was considered and sustained 
by the Cireuit Court, and upon the following ground: (Record, p. 
4.37%) 


The trust alleged here was instituted for the equal and exclusive 
benefit of the members of the Harmony Society. It was part of the re- 
ligious as well as secular polity of the society. Fellowship in the society 
was the only recognized title to participation in its benéfits. When that 
fellowship ceased, trom whatever cause, all further interest 1n the trust, 
and all the privileges of membership were necessarily lost and were de- 
nied. rom that time forth the relations of the withdrawing member 
and the society, as to all the incidents of membership, were adverse. 
This was the attitude of the complainant and of the society toward 
each other. He abjured a tenet of its religious creed, and proposed 
to violate one of its fundamental rules. He was, therefore, com- 
pelled to leave it, and thenceforth ceased to exercise any of the privi- 
leges, or to enjoy any of the benefits of membership. but was, as to 
all these, placed in adverse relations with it, and yet for more than 
ifty years he acquiesced in this hostile denial of his rights, never 
questioning the validity of the trust, nor making any claim to a_par- 
ticipation in it. 


If this statement were accurate, and if the bill showed such facts, 
there would be an end of the case. ‘The only foundation for it is 
found in the following. passage on p. 18* of the record, being a part 
of the recital of the unholy practices of Rapp: 


That the whole of the said system of said Rapp was repugnant to 
public policy and the laws of the land, and more especially in this, 
that no inmate of said community was permitted by said Rapp to 
marry therein, and that whoever was about to enter into the married 
state was compelled by said Rapp to leave said community. And that 
your orator, in the year 1831, being about to enter into the married 
state, had to leave and did leave said community, although said Rapp 
did permit, as an exception, a few of his favorites to marry in said 
community and to remain therein; and until after your orator so left 
said community he was kept under such duress and restraint by the 
iron rule of said Rapp that he did not know, and had no means of as- 
certaining the iniquity and degradation thereof, and the impious and 
blasphemous character of the teachings of said Rapp. 


We deny that when fellowship in the society ceased, further interest 


in the trust was lost. We deny that the society demed interest in the 
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trust when fellowship in the society ceased. We deny that from that 
time the relations of the parties to the trust-fund became adverse. We 
deny that the complainant violated a fundamental rule of the society 
when he entered into lawful wedlock. We deny that there was any 
denial of any of his nghts in the society until his demand for an ac- 
count and for a settlement of his share was denied by the defendants 
in the month of May, of the year 1882. ‘This mistake of the learned 
circuit judge not only lost sight of the plain intent of the bill, but 
also of the whole scope of the oral argument which had taken place 
seventy-one days before. It is due to him to mention that he was 
probably misled by his recollection of the cases of Schreiber v. Rapp, 
5 MHatts, 351: and Baker and Henrici v. Nachtrieb, 19 Howard, 126, 
which deal with the same trust, and were copiously commented upon 
at the hearing. But if there was any doubt about the meaning of the 
bill, and if it had not been dismissed in such great haste in the ab- 
sence of the counsel of the complainant by a direction in the very 
opinion sustaining the demurrer, without affording any chance for 
amendment, the parties and this court might have been saved this ap- 
peal by a square fight in the circuit court upon the merits, after issue 
joined. And we hope and trust that this court, as it has done before, 
will give the opportunity of amendment, if there should be found to 
be any necessity for it to place the case fairly before the tnal court. 


Before going further it may be proper to mention that the case of 


Schreiber v. Rapp, 5 // atts, 351, 364, may be condensed into the fol- 


lowing quotation from the opinion of Gibson, C. J.: 


The sum of the matter is, that a member of a religious society 
may not avoid a contract with it on the basis of its peculiar faith, by 
setting up the supposed extravagance of its doctrine as proof that he 
was entrapped. ‘The proper limitation to this would seem to be that 
such a contract with a society whose principles would shock the moral 


or religious sense of the community, which is a legitimate object of 


legal protection, would be void for legality. But such is not the 
society of George Rapp, and beside, that ground of defense has not 
been taken. 

We can find no fault with this determination upon the facts before 
the court in that case. But we submit that the facts alleged in the 
bill in the case at bar are quite different. 

In Baker and Henrici v. Nachtrieb, 19 //ozard, 126, it was proved 
that the plaintiff had executed a contract of dissolution. ‘The follow- 
ing quotation from the opinion of Mr. Justice Campbell shows the 
point decided: 


To enable the plaintiff to show that the rule of the leader (Rapp) 


¥ 
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instead of being patriarchal was austere, oppressive, or tyrannical; 
his discipline vexatious and cruel; his instructions fanatical, and upon 
occasion, impious: his system repugnant to public order and the do- 
mestic happiness of its members; his management of their revenues 
and estate rapacious, selfish, and dishonest; and that the condition of 
his subjects was servile, ignorant, and degraded, so that none of them 
vere responsible for their contracts or engagements to him, from a defect 
of capacity and freedom, as has been attempted by him in the testi- 
mony collected in this cause, it was a necessary prerequisite that his 
bill should have been so framed as to exhibit such aspects of the inter- 
nal arrangements and social and religious economy, of the association. 
This was not done, and for this cause the evidence can not be con- 
sidered. 


The bill distinctly avers on pp. ro-12,* that the blasphemous teach- 
ings of Rapp, which culminated in the abolition of matrimony in the 
colony, were only introduced some years after the colony had been 
founded and the trust-fund had been created. ‘The complainant there- 
fore was not guilty of a breach of the fundamental ordinance of Rapp 


when he went off to obey the primal ordinance of God. No argument 


is required to show that the enforced practice of celibacy is against 
public policy. Not only does the Pennsylvania Act of 1701 declare 
**All marriages not forbidden by the law of God shall be encouraged,”’ 
but in Butler v. Butler, 1 Parsons Ly. Cas., 338, it is stated: 


The law that repudiates a guas¢ dissolution of the matrimonial 
union by the act of either husband or wife, is the rule alike of sound 
law, right reason, and social morality. 


It is true the celibacy of the complainant was a condition of his 
continued residence in the community. He was not among the 
favorites of Rapp who were permitted to marry and remain, and he 
had to leave for the purpose of entering honorable and honest wed- 
lock. He had a right to do this, for that added condition of the fun- 
damental compact he was not bound to regard. So it was said in 
Covington and Lexington Railroad Co. v. Bowler, 9 Aus (Ky.) 492: 


The Company has not lost its right to demand relief because of ac- 
quiescence in Bowler’s purchase and possession. In no instance has 
it manifested an intention to abandon its claim to the property. — Its 
refusal to accept the proposition * ** does not prejudice its rights nor 
raise the presumption of acquiescence on its part. ‘lo this proposi- 
tion conditions were attached to which the Company was_ neither 
legally or morally bound to accede. 


Kvenif the obligation of celibacy had been a part of the contract, 
it is a well-known rule of law that, where certain provisions of a 
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contract are invalid, but separable from the valid parts, the bad parts 
do not affect the good, and the valid may be enforced. Oregon 
Steam Navigation Company v. Winsor, 20 [Vallace, 64. So here the 
trust may stand irrespective of the void condition. 

But the whole scheme is void for the two-fold reason of being re- 
pugnant to public policy and founded upon the spiritual ascendancy of 
a crafty impostor over his poor dupes. 

As to the first point the bill supphes the averments which were lack- 
Ing in the case of Nachtrieb, 19 Ffoward, 126, and the opinion in that 
case plainly intimates that the whole scheme of Rapp would have 
been set aside as against public order, if the evidence adduced in 
the suit had been authorized Ly proper allegations. In the appeal 
at bar the allegations are made and the demurrer confesses their truth. 

As to the second point it Is true that, in Schreiber v. Rapp. 5 

I} atts, 362, the position is taken that the relation of pastor and people 
is not viewed with the same jealous scrutiny as that of trustee and 
cestut gue trust, guardian afid ward, or attorney and client. Be that as 
it may, it is only necessary to think of the leading cases of Norton vy. 
Relly, 2 Aden, 286, and Huguenin v. Baseley, 14 Veser. 288, to show 
that the relation of pastor and people is sufficient without any proof 
of actual fraud to set aside a settlement or gift out of the common 
run of affairs, while, as Pothier shows, under the civil law a donatio 
inter Tivos to a confessor 1s absolutely void, on account of his natural 
spiritual ascendancy. And when Lord Chancellor Eldon, in the 
absence of precedent, reached up into the pure empyrean for a prin- 
ciple, fastening guilty knowledge upon Baseley and _ his solicitor be- 
cause Mrs. Huguenin had no independent advice and could not afford 
the gift. in what light must the situation of the poor Germans appear to 
the Chancellor, in the clutches of a crafty impostor, separated from 
their country and all their friends, ignorant of the language of the 
strange land in which they found themselves, in a wilderness and 
threatened with the terrors of hell. 

But, even if the origin of the trust were not tainted with fraud of 
the deepest dye, upon the authority of Russell’s appeal, 75 Fev. .S7., 
288, it should now be abrogated. We auote from the opinion of 
Agnew, C. J.: 


The single question, then, 1s whether equity will not set aside an 
act, which strips an owner of property and vests it in others, without 
motive or reason, against the interests and desire of one who has 
ignorantly and without intention done this unwise and evidently mis- 
taken thing. ‘To support the settlement in favor of such mere volun. 
teers, would be to convert a merely accidental formality into an act of 
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where equity assumes from the circumstances that the party holding 
the legal ttle ¢vfended it in trust for another; finally, constructive 
trusts, or trusts ev madeyicro, Where there was no such intention, and 
where equity, for the purpose of working out justice in the most efh- 
clent manner, raises a trust. upon the principle that it considers as 


done what ought to be done, ‘Vheretore, 2//7ed trusts are created by 


operation of law, are caswva/, and exist often against the intention of 


the parties. /vfvess trusts are created by the act of the parties, are 
lasting, and exist always intentionally, Express trusts are again sub- 
divided into two classes: /assizc trusts, where the trustee has the 
naked legal title, and only acts by direction of the equitable owner ; 
active or spectal trusts, the highest class, where the trustee manages 
and is charged with active duties. 

This consideration of the intentional and lasting character of ex- 
press trusts makes it manifest why the statute of limitations does not 
and can not run against them so long as they exist. In Lewis v. 
Hawkins, 23 /Vallace, 119, the following extracts from Perry on Trusts, 
sec. 863, and Hill on 7Zywstees; 264%, 266%, are cited with approba- 
tion: 


As between trustee and cestut gue trust, in case of an express trust, 
the statute of limitations has no application, and no length of time is 
a bar. Accounts have been decreed against trustees extending over 
periods of thirty, forty, and even fifty years. ‘The relations and 
privity between trustee and cestu? gue trust are such that the possession 
of one is the possession of the other, and there an be no adverse 
possession during the continuance of the relation. A cestu: gue trust 
can not set up the statute against his co-cestud gue trust, nor against his 
trustee. ‘These rules apply in all cases of express trusts. As between 
trustees and cesturs gue trust, aN express trust, constituted by the act 
of the parties themselves, will not be barred by any length of time, 


trustee being the possession of the cestuz gue trust. ‘The same princi- 
ple apphes where the ces¢u7 gue trust is in possession. He 1s regarded 
as the tenant at will to the trustee. Therefore, until this tenancy Is 
determined, there can be no adverse possession between the parties 
The relation, once established, is presumed to continue, unless a dis- 
tinct denial, or acts, or a possession inconsistent with it. are clearly 
shown. 


The limitation law of six years, known as the act of 21 James L., 
cap. 16, adopted in Pennsylvania as the act of March 27, 1713, 
Brightley’s Purdon’s Digest, 655. \imits only suits known to commen 
law proceedings. Delaware Railroad Company v. Burson, 61 enn. 
S?., 377. xpress trusts are not affected by it. Johnson v. Hum- 


yhries. 14 Sere. & Rawle. 294. The reason is not only that the law- 
Pa) 39 . 
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x 


17 


makers, knowing how the Chancellor deals with the statute, omitted 
to refer expressiv to equity proceedings, which was the ground taken 
in Bond \ Hopkins, i Shoal ‘ Cc Le) or, 423: but. as Mr. Justice 


Swavne remarked in Croxall v. Shererd, 5 [la//lace, 281, equity regards 


the cestit gue trust as actu lly S ‘ized of the freehold, for he placed the 
trustee in possession to hold for him. Possession and right go to- 
gether, until there is an actual possession taken adverse to the right; 
then the statute begins to run. Hawk v. Senseman, 3 Sere. & Rawle, 
23: Mercer v. Watson, 1 [Vavts, 338. 

Mven in the common fiduciary relations or gvas/ trusts, the limita- 
tion runs from the breach only. Where a deposit was made to be re- 


turned on demand, the statute runs from the demand.  Finkbone’s 
appeal, 86 Pean. St. 368. Where a check had been certified by a 
bank, and had been held by the pavee for many years without de- 
mand for payment, the statute was held to run from the demand. 
Girard Bank v. Bank of Penn Township, 30 Penn. SA, 98. And it 
was held in Taylor v. Benham, 5 //oward, 276, when a collection 
had been made, in the vear 1818, and the proceeds had been demanded 
In the vear 1837, that the statute ran from the demand, and that the 
long delay was neither evidence of neglect, nor of intention not to 
account for it. 

The learned Circuit Judge, in the case at bar, invoked the time 
honored principle: I’zevlantibus, not dormientibus leges subveniunt. But 
there can be no neglect in the case of an existing express trust. As 
early as Beaumont v. Boultbee, 5 /eser, 485, which involved the set- 
tlement of the accounts of a confidential agent, extending from 1757 


to 1797, Lord Chancellor Loughborough said: 


[ do not know a possible case in which a confidential agent and 
steward can impute neglect to his emptoyer, for it is his duty to ren- 
der an account, and a fair account, to his principal. 


So it was said by Lord Chancellor Cottenham in Wedderburn v. 


Wedderburn, 4 J7v/ne & Craig, 52: 


This is not the case of an attempt to raise a constructive trust upon 
transactions closed many vears before, but of a direct trust, of which 
the transactions are not closed. In Beaumont v. Boultbee, an account 
was directed in 1800, which would commence in 1760. In Town- 
send v. Townsend, in Beckford v. Wade, and Gregory v. Gregory, 
this distinction is taken, and in Chalmers .v. Bradley, Sir Thomas 
Plumer not only recognized it, but forty-five years after the testator’s 
death directed inquiries with the view, if they should prove favorable 
to the cestuit gue trust, to afford him some relief. 


In Young v. Lord Waterpark, 13 Szmwons, 199, £10,000 were to 


a 
d 
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be raised under a marriage settlement, payable in the year 1804. In 
the year 1838 a bill was filed to raise the money, and was sustained 
by Shadwell, V. C., under the doctrine of a direct trust. 


There can be no presumption of satisfaction from lapse of time 


against an express trust. Inthe case of the Karl of Pomfret v. Lord 
Windsor, 2 I/esev, sv... 472, 483, a trust was enforced which was 


created in 1697, the claimant becoming of age in I[719, and the bill 
being filed in 17406. 

Prevost v. Gratz, 6 IVheaton, 481, reversing Lefers, C. C., 370, 
does not conflict herewith. It was a case to set aside a fraudulent 
settlement, after the lapse of fortv years. Mr. Justice Story, 6 IlAeca- 
fon, 495, shows that it was a mere resulting trust. 

In Bacon v. Rives, 106 UY. S., 107, Mr. Justice Harlan. said, 
in delivering the opmion of the court: 


Being called upon to execute what, consistently with the facts as 
disclosed in the bill, appears to be a subsisting trust “i “s he 
should not be permitted to take shelter behind a demurrer which relies 
simply upon the statutory limitation, and confesses that he has kept 
his cestuis gue trus? in ignorance of what it was his duty to communt- 
cate. ‘The complainants, it seems to the court, are entitled, upon well 
established principles of equity, to a discovery of the disposition, if 
any, which has been made of their property. Inquiry in that direc- 
tion should not be cut off, since, upon the showing made, it does not 
clearly appear that the suit Is barred by the statute of limitations. 


As Mr. Justice Swayne said in Seymour y. Freer, 8 Wallace, 218: 
Where there has been no disclaimer of an express trust, the statute of 
limitations has no application. But there may be a disavowal, and 
from that time the trustee holds adversely. Boone v. Chiles, to Peters, 
223. ‘Thirty years adverse possession and acquiescence therein are a 
complete bar in equity. Piatt v. Vattier, 9, Peters, 405. But the 
privity can only be servered by an unequivocal act, amounting to dis- 
seizin. Mere declarations do not suffice. An intent to hold adversely 
is not enough. ‘This is admirably shown in the two great opinions of 
Mr. Justice Strong in Bannon v. Brandon, 34 Penn. St., 267, 268: 
38 Penn. St., 63 


of actual possession from 1801 to 1842, the opinions being rendered 


The report shows that the plaintiff had been out 


in 1859 and 1860. We quote from the first opinion: 


It is abundantly established that, where the entry has not been ad- 
verse, where he who séts up the statute of limitations came in ex- 
pressly or legally in subservience to the title of the owner, he can not 
be permitted to treat his subsequent continued possession as adverse. 
Before the statute commences to run in favor of such an occupant, the 
privity between him and the owner must have been disowned, sev- 
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ered by some unequivocal act. In cases of co-tenancy the principle 
has often been laid down that, before one co-tenant can avail himself 
of the statute against the other, he must have done some clear, posi- 
tive, and unequivocal act ef disloyalty, amounting to disseisin of the 
other owner. Mere declarations will not suffice; until such an act, 
his possession does not become adverse. Phillips v. Gregg, ro Watts, 
155; Hart v, Gregg, zd. 185, and Watson vy. Gregg, zd. 289 The 
same rule has been applied in other cases than those of co-tenancy. 
Thus in Cook v. Nicholas, 2 W. & S. 27, It was apphed to a case 
where a widow having married again, continued with her second hus- 
band a possession for more than twenty-one years after the death of 
second husband was not allowed to stand on such a 


the first. The 
And this, 


possession, to defeat a recovery by the heirs of the first. 
because he was held to have come in under them, and not against 
their title. So in Hall v. Mathias, 4, W. & S. 331, it was again held 
that the Cniry of a widow upon the land of her deceased husband, 
clamuing it as her own, and her continuing the possession thus taken 
for nearly thirty vears, was no disseisin of the heirs: that, to make 
it so, there must have been some plain, decisive, and unequivocal act 
or conduct on the part of the widow, amounting to an adverse and 
wrongful possession and disseisin of the heirs. In Long v. Mast, 1 
Jones, 189, the same rule was applied to the case of a tenant by the 
sufferance, who had held over for more than twenty-one vears. In 
Kekert, 4 Howard, 289, a case under the Pennsyl- 


Zeller’s lessee Y. 
‘There 


vania statute of limitations, the rule was signally vindicated. 
the widow was, by the will of her deceased husband, authorized to 
continue the possession of the land eleven years after his death. She 
married again within about nine months, resided upon the property 
about one year, and then left the possession: but her second husband 
and those claiming under him occupied it for thirty-five years, some 
twenty-five years after the right of entry of the owner accrued. It 
was held that the possession of the second husband was in privity 
with the estate of the owners, even when not children of the first hus- 
band, and that nothing short of an open and explicit disavowal of a 
holding under that title, and assertion of title in himself, brought home 
to the owners, would make his possession adverse. Short of this, he 
was still to be regarded as holding in subserviency to the rightful title. 
Mr. Justice Nelson, in delivering the opinion of the court, remarked: 
-*There are authorities maintaining the doctrine that a party standing 
in the relation of Eckert (the son of the second husband) to the title 
In question, Is incapable in law of imparting an adverse character to 
his possession, and that, in order to'deny or dispute the title, he must 
first surrender the possession and place the owner in the condition in 
which he stood before the possession was taken from him.” While 
admitting that the law has been settled otherwise, he adds: ** As the 
title was originally taken and held in subserviency to the title of the 
real owner, a clear, positive, anda continued disclaimer and disavowal 
of the title, and assertion of an adverse right, and to be brought home 
to the party, are indispensable before any foundation can be laid for 
the operation of the statute.” ‘* The statute, therefore, does not be- 
vin to operate until the possession, before consistent with the title of 
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the tenant, which must be open, continued, and notorious, so as to pre- 


clude all doubt as to the character of the holding, or the want of 


knowledge on the part of the owner. ” ? 


Still another consideration, fatal to the interposition of the statute of 


limitations 1s the self-evident proposition that no other estate can be 
gained by possession than “le fee. ‘Vo make any title at all, the pos. 
session must be consistent with “Ae claim of lhe fec, Dut the appellees 
still claim as trustees. Long vs. Mast. 11 Pew. SZ, 195: Bradford 
vs. Guthrie, 4 A7czste7, 3509. 

This view is strengthened by the very accurate and careful language 
used by Mr. Justice Woods, in delivering the opinion of the court in 
Philippi vs. Philippe, 1 it. Guy 088 

While the statute of limitations does not run against an express 
trust, it must be borne in mind that this rule is subject to the qualifica- 
tion that when the trust is repudiated by clear and unequivocal 
words and acts of the trustee who claims to hold the trust property 
as his own, and such repudiation and claim are brought to the notice 
of the beneficiary in such manner that he is called upon to assert his 
equitable rights, the statute of limitations will begin to run from the 
time such repudiation and claim came to the knowledge of the bene- 
ficiary. 


Again: What was once my equity may become extinguished by my 
non-action, but without my ac/ it can never become the equity of some 
one else. ‘The first great law of the relation of cesta? gue trust and 
trustee is the same which governs that of landlord and tenant. ‘The 
trustee is estopped from setting up against his cestuz gue trust the ad- 
verse title of some one else. He can not claim, as trustee, adversely 
to those under whom he entered. He may oust them and gain the 
fee by repudiating his trust, but he can not vicariously assert against 
them the title of another. 

So it was held by Sir John Romilly, Master of the Rolls, in New- 
some vs. Flowers, 30 Aeavan, 470, In an opinion as clear-cut and pun- 
gent as an epigram : 


It is acommon principle of law that a tenant who has paid rent to 
his landlord can not say, ‘‘ you are not the owner of the property ;” 
the fact of having paid rent prevents his coing it. The same thing 
occurs where persons are made trustees for the owner of property; if 
they acknowledge the trust for a considerable time they can not say 
that any other persons are their cestuzs gue (rust, or ‘* we will turn you 
out of the property.” This is an analogous case. 


The same doctrine was fully affirmed by this court in Railroad Co. 


the real owner, becomes tortious and wrongful, by the disloyal acts of 
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vs. Durant, 95 UY. S., 576. We quote from the opinion of Mr. Jus- 


tice Swayne: 


The appellee can not claim adversely to those for whom he acquir- 
ed and holds the property. The rights of others, if such rights exist, 
do not concern him. Hecan not vicariously assert them. ‘The office 
of a trustee is Important to the community at large, and frequently 
most so to those least able to take care of themselves. It 1s one of 
confidence. ‘The law regards the incumbent with jealous scrutiny, 
and frowns sternly at the slightest attempt to pervert his powers and 
duties for his own benefit. ‘The tenant can not deny the title of his 
landlord. A /fortievz ought not the trustee to be permitted to deny 
that of his beneficiary. 


Until the trustees, therefore, shall set up by plea that they have 
driven the beneficiary off, have despoiled him and now claim the 
spoils of their fraud by adverse possession by force of the statute, 
the law throws around them and their possession the presumption of 
Innocence of fraud. The law chooses for them, until they repel the 
presumption of honesty and honesty itself. Hart vs. Gregg, 10 
Heatts, 191; ‘Tulloch vs. Worrall, 49 Penn. St, 133: Keane vs. 
Deardon, 8 ast, 248: Lewis vs. Hawkins, 23 /lal/ace, 126. 

There remains, then, nothing but the defense of laches. ‘The doc- 
trine is easily understood, if the distinction between express and im- 
plied trusts is borne in mind. With that cardinal rule, the contusion 
of cases becomes clearness and harmony. ‘The following rules are 
abundantly established : 

1. Laches can never be imputed to a beneficiary of an express trust 
between him and the trustee. 

2. The doctrine of waiver or abandonment does not obtain between 
a trustee of an express trust and his beneficiary. It may cut the ben. 
eficiary out where the rights of third parties come in, on the principle 
of estoppel 77 pars. 

So it was held by Woodward, C. J., in Price’s Appeal, 54 ev. 
Sf, 485: 

The trust being fouud, the laches go for nothing. “| * * ‘The 
moment the trust is established, the principles alluded to in the early 
part of this opinion as to backwardness in asserting rights in equity 
have no such application, as they would have to a question of rescis- 
sion of the deed. It is not for the trustee to complain that his ces¢wz 
gue trust Was not more vigilant. 


And Mr. Justice Story, in Oliver vs. Piatt, 3 //owerd, 411, reported 
as Piatt vs. Oliver, 2 A¢¢Lean, 318, uses this plain language : 


Another objection is,to the lapse of time. The mere lapse of 
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time constitutes of itself no bar to the enforcement of an existing 
trust; and time begins to run against a trust only from the time when 
it is openly disavowed by the trustee, who insists upon an adverse 
right and interest, which is fully and unequivocally made known to 
the cestut gue trust. * * ‘There may have been an unjustifiable 
delay and gross inattention on the part of some of the proprietors. 
But as against persons perfectly conusant of the trust it can furnish 
no ground for any denial of the relief which the case otherwise 
requires. 


And, to use again the analogy of landlord and tenant, so forcibly 
insisted upon in Railroad Co. vs. Durant, 95 U. S. 576, suppose that 
a tenant had failed for fifty and more years to pay his rent to the land- 
lord. Although the rent claim would be barred, could the tenant deny 
the title under which he entered, while still claiming to be tenant? 

But while mere passiveness does not deprive of relief, when inno- 
cent third parties are induced by this nonaction to change their posi- 
tion, this works an estoppel. However, to accomplish such a result 
fifty years are not required; one day suffices for it. So it was held in 
Bowman vs. Wathen, 1 /foward, 195. 


In this instance the complainants have slept, long slept upon their 
rights (38 years); by this want of reasonable diligence others have 
been induced to embark in an undertaking against which these com- 
plainants had power to warn them. With respect to ffese parties, 
therefore, the court must remain passive, and ean do nothing. 


See also Clark vs. Hart, 6 /fouse of Lords, 655+; Covington & Lex- 
ington Railroad Company vs. Bowler’s heirs, 9 Bush (Ky.), 494, top. 
In Commonwealth vs Moltz, 10 Penn. St, 629, this language was 


used: 


To the constitution of this species of estoppel, at least three 
ingredients seem to be necessary: first, misrepresentation, or wilful 
silence by one having knowledge of the fact; second, that the actor, 
having no means of information, was by the conduct of the other in- 
duced to do what otherwise he would not have done; and, thirdly, 
that injury would ensue from a permission to allege the truth. And 
these three things must appear affirmatively. 


Now, there is nothing of that description in this case. It is true, 
Rapp is dead, and since this appeal Speidel has been gathered to his 
fathers. But there is nothing in the bill, short of the lapse of time 
itself, which would authorize the conclusion that any evidence has 
been lost, or obscured, except the records which Rapp fraudulently 
destroyed, as the bill sets out. Surely, then, this is a case for the ap- 
plication of the maxim: Omnia praesumuntur tn odtum spoltatoris. 
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Outside of this loss of evidence, the history of Rapp and of his col- 
ony 1s as well known to-day as that of the Society of Friends. 


Nor has there been any lying in wait here, or an attempt to watch 
how the venture would turn out, or any change of position on the part 
of the trustees. Their duty was, in any event, to manage the estate. 


They contributed nothing more, whether in the way of money, labor, 
Speidel left the colony for the 


or otherwise, nor were they to do so. 
There is not a 


purpose of marrying, as he had a perfect right to do. 
word in the case that he abandoned his claim to a share in the trust- 
fund, nor that he was ousted; nor that he could not have returned to 
his former domicile at any time, nor that any person ever denied his 
right to a share in the trust-fund until the month of May in the year 
1882. His acquiescence can not be further extended upon the state- 
ments of the bill than that he raised no objection to the management 
of his estate by his trustees. Surely there was no necessity to give 


notice of a continuing claim when it was not questioned, nor to believe 
them guilty of spoliation whom he had a right to believe faithful, But 
when he finally asked an account and was refused, the record shows 
that he sued very promptly. 

A reversal is respectfully asked. 

Respectfully submitted, 
WM. REINECKE, ef Counsel. 

HoapLy, JOHNSON & COLSTON, 

HERMAN MARCKWORTH, 

WILLIAM REINECKE, 
Counsel for the Appellants. 


Supreme Gourt of the United States. 


SPEIDEL, et al., Appellants, 


VS. 


JACOB HENRICI AND JONATHAN LENZ, 
Trustees of the flarmony Society of Beaver County, a Appellees. 


ARGUMENT FOR THE APPHLILLANTS. 


BRIEF OF WILLIAM REINECKE, OF COUNSEL, 


ABSTRACT. 


A bill was filed by a beneficiary of a trust against its trustees for 
the purpose of a settlement of the trust, and a distribution of its as 
sets. The bill presented the trust in the double aspect of a valid and 
an invalid trust, seeking 1n either case the same relief. ‘The trustees 
demurred, setting up limitation, staleness, and want of equity. The 
Circuit Court sustained the demurrer and the complainant appealed to 
this court. 

ft conclusively appears that the trust, whether valid or invalid in 
its Inception, 1s a voluntary, dry trust, entered into without valuable 
consideration, investing the trustees with no valuable rights, and it is 
therefore capable of dissolution at the will of any interested party, es- 


pecially as there appears to be no good reason for continuing it in its 

present shape. 

~ The beneficiary left the community in which he was raised for the 
purpose of marrying. The habits of the community did not permit 
married persons to reside in it, although the fundamental law did not 
contain any such inhibition. He did not break the social compact by 
going away to marry, 

’ The trust was founded upon a great religious fraud, and should be 


dissolved as against public policy. 
The statute of limitations does not run against an existing express 
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trust. Nor can there be in the case of an existing express trust, be- 
tween the trustee and the beneficiary, any loss of right on the part of 
the latter on account of neglect, or presumption of satisfaction. 
Otherwise where the rights of innocent third parties intervene, or 
in cases of implied trusts. There may be a disavowal of the trust 
or ouster by the trustee, but he must claim as owner, and the disa- 
vowal must be brought ti -he knowledge of the beneficiary, and must 
continue for the full statutory term. But until such a disavowal or 
ouster, on the part of the trustee, the presumption of innocence and 
honesty obtains in favor of the undisturbed continuance of the trust. 
Nor can the trustee by such disavowal or ouster gain any other estate 
than the fee, and his possession thenceforth must be consistent with a 
claim of the fee. ‘The trustee can not set up against his beneficiary 
the adverse equities of others. 

Unless it clearly appears from the bill that the suit is barred, a 
trustee can not take refuge behind a demurrer. 

A reversal is sought by the appellants. 


ASSIGNMENT OF ERRORS. 
The decree appealed from is alleged to be erroneous in sustaining 
the demurrer of the defendants to the bill of the complainant, and in 


dismissing the bill. 


BRIEF. 

This appeal was taken by Elias Speidel, a citizen of Ohio, from a 
decree of the United States Circuit Court for the Western District of 
Pennsylvania, dismissing his bill against Jacob Henrici and Jonathan 
Lenz, trustees of an unincorporated association, known as the Har- 
mony Society, of Beaver County, Pennsylvania. ‘The appellant hav- 
ing died while the appeal was pending in this court, a revivor was had, 
and the appeal is now prosecuted by his sons as the executors and sole 
devisees and legatees of his last will. 

The record is short, consisting merely of the bill, a demurrer to it, 
an opinion of the Circuit Judge, a decree sustaining the demurrer and 
dismissing the bill, and of the steps perfecting the appeal. It appears 
from pp. 1 and 2* of the record that, after an oral argument of two 
days, the demurrer was submitted to the court on the roth day of De- 
cember, 1882, and that on the 28th day of February, 1883, the opin- 
ion was handed down and the bill instantly dismissed. If your Hon- 
ors, after hearing the appellants, shall come to the conclusion that the 


opinion of the learned Circuit Judge does neither fit the case as 
the appellants, at least, conceive it to exist, nor answer their argument, 
the explanation may be found in the fact that, at the close of the ora 
argument, the writer offered to supply the court with a brief, but was 
told that none was necessary, and that the lapse of seventy-one days 

between the argument and the delivery of the opinion was probably 

long enough to cause the points to be forgotten which the following 

pages are intended to sustain, and with which, in our humble judg- 

ment, the opinion does not deal at all. 

The bill sets out a remarkable record of religious imposture. In 
the early part of this century one George Rapp loomed up in the king- 
dom of Wurttemberg, in Germany, as a clandestine preacher of great 
force, finally obtaining such unlimited influence over more than one 
hundred pious but uneducated families, including the parents of Elias 
Speidel, that they accepted him as their priest and prophet, sold all 
their possessions, and emigrated under his leadership to America, set- 
thing as a colony upon a wild tract in Pennsylvania for the purpose of 
here fitting themselves for, and awaiting the second advent of the 
Lord, which he proclaimed to be immediately at hand. Up to this 
point the several heads of families had controlled their own means, 
but now Rapp prevailed upon them, under threats of eternal damna- 
tion, to forego their plans of separate establishments, to lay all their 
means at his feet in imitation of the early Christians, and to become 
members of a community in which they were reduced to a state of 
abject dependence upon Rapp as their prophet, priest, and king, and 
the pretended mouthpiece of God and the mediator of their salvation. 
The shocking details of the moral and intellectual slavery in which 
they were held, and of the blasphemous and hypocritical doctrines 
with which Rapp enmeshed them, are fully set out in the bill. He 
went to the length, after a while, of making them abjure matrimony, 
and of causing the married persons in the community to break their 
family ties and to live thenceforth as single, as an article of faith, and 
as a condition of their salvation. In this colony, and under such sur- 
roundings, the complainant was born in the year 1807, continuing a 
faithful and industrious member of the colony, and allowing the avails 
of his work to become part of its common fund, until the year 1831. 
The laborious diligence and the frugal habits of the colonists making 
the business of the community extraordinarily successful, they with- 
drawing from the common stock created by their hard and assiduous 
labor merely the bare necessities of life, the value of the estate now 
“exceeds eight million dollars, producing an annual net profit of more 
than two hundred thousand dollars, the value of the share of the com- 
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plainant, contributed by the avails of his work and the accretions 
from it, exceeding thirty thousand dollars. 

The bill discloses four distinct steps in the scheme which placed 
the lives and property of these deluded people into Rapp’s irrespon- 
sible power, each of the three last depending upon the former merely 
as a development of the scheme, and not as one of its necessary con- 
ditions. The first and fundimental step was a separation from the 
church of their fathers, and their acceptance of Rapp as their spiritual 
leader and as the medium of their salvation. ‘The second step was 
that Rapp induced them to sell all their possessions, to leave their 
friends and country, and to settle as a colony upon a wild spot in the 
western part of Pennsylvania. As the third step, they formed in the 
year 1805 the common fund, which is the subject matter of this litiga- 
tion. ‘The fourth and final step was, in the year 1807, the abolition of 
the marriage tie for the married people of the colony, and the prohi- 
bition of wedlock for all the single members. 

The effect of this scheme upon the lives of the colonists is best 
shown by the following quotation from pp. 15-18% of the record : 


That the said Rapp ruled over the said community, continuously 
from the year 1805 until his death, in the year 1847, and during all 
this time he exercised unrestricted and absolute dominion over the 
money and means and mode of living of his followers, and held them 
all in abject and servile dependence upon his tyrannical and oppressive 
will. ‘That said Rapp during all that time did not allow any laws or 
rules to govern said community except such as he gave, without allow- 
ing the community any voice in their enactment; and he taught and 
made them all believe that whoever broke any of said laws or rules 
committed the unpardonable sin—the sin against the Holy Ghost, 
which would neither be forgiven here or in the other world. 

That said Rapp during all this time forbade the use of tobacco in said 
community; that he determined the character and amount of victuals 
to be supplied from the common store to the inmates of the com- 
munity, and the material and cut of the dress of all males and fe- 
males therein, and the hours of labor, rest, and eating. ‘That he sat 
as sole judge and jury in hearing and determining all charges made 
against inmates of said community, and he fixed the sentence or pun- 
ishment at will, sometimes putting the alleged offender for weeks on a 
diet of bread and water, sometimes excluding him from church for a 
number ot weeks, or from a love-feast, and sometimes reprimanding 
or expelling him, without action of the community, or hearing, or ap- 
peal. 

That said Rapp, invariably, and as a necessary condition of receiv- 
ing the forgiveness of the Lord, made the inhabitants of the said com- 
munity confess their sins to him, said Rapp, not only in general 
terms, but with a disclosure of the individual sins and all details 
thereof. 
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That during all that time, for the purpose that said Rapp might 
keep his said power and that the inmates of said community might 
continue in their ignorant and degraded condition—neither your orator 
nor any of the young people in said community, nor anybody but the 
foremen, were permitted by said Rapp to acquire any knowledge of 
the English language, or access to books or papers printed in the Eng- 
lish language, and were forbidden on pain of damnation, or being the 
last to come out of hell, to associate with any one but inmates of the said 
community who were kept under the same restriction, or to visit any 
but inmates of said community, not even their own brothers or sisters 
or their nearest neighbors, nor even in case of sickness, death, or oth- 
er calamity. . | 

That, during all this time, said Rapp did not allow them to have 
any money, or to buy or sell on their own account, threatening them 
for any disobedience with the punishment of Ananias and Sapphira. 

That, during all this time, said Rapp permitted the inmates of said 
community to become citizens of the United States, but at the elec- 
tions compelled them to vote for the candidate whom he selected; 
and that their will was so subdued by him, and their perception of 
right and wrong so thoroughly sunk into his will, that he repeatedly 
and corruptly made inmates of said community forge the names of 
dead persons to legal instruments, and represent dead persons 1n ac- 
knowleding such papers for record, and sign and swear to false state- 
ments, he knowing them to be false. 

That, during all this time, his management of said trust-funds was 
selfish and rapacious; that, in the year 1818, he destroyed the records 
of the original contributions made by the heads of the families: in the 
year 1805 for the avowed purpose of preventing the young people 
from finding out about them; that he studiously and fraudulently con- 
cealed from the contributors to said trust-funds all money transactions 
made by him, and habitually destroyed the records thereof. And 
that, as your orator is informed and believes, in the year 1845, said 
Rapp gathered up out of the said trust-fund and concealed in a secret 
place the sum of five hundred and ten thousand dollars in coin, and 
directed thenceforward to omit this sum from the statements of the 
assets of said trust-fund and to treat it as not existing. 


The allegations of the bill regarding the establishment of the com- 
mon fund which is the subject-matter of this litigation are copied from 
pages 7-10,** 12-14,* and 19-20* of the record: 


That, as your orator is informed and believes, up to their arrival at 
Harmony, the heads of said families had severally paid their own ex- 
penses, and had severally kept their money as their own, and had in- 
tended to keep, invest, and control their several means as their own, 
and to live each family by itself; but when said Rapp had succeeded 
in bringing them to said Butler County, and in separating them from 
their home and friends, he fraudulently and corruptly conceived the 
scheme to take advantage of their ignorance and helplessness, and of 
their blind reliance upon him, as the prophet of the Lord and the 


Lord’s chosen mouth-piece in guiding them to salvation, for the pur- 
pose of gratifying his fierce ambition and lust of power, by acquiring 
unrestricted dominion over the money and means and mode of living 
of his followers, and by reducing them to abject dependence upon his 
irresponsible will. 

That, as your orator is informed and believes, said Rapp, in fur- 
therance of this scheme, falsely and fraudulently pretended to his said 
followers, your orator’s parents included, that they could not and would 
not be saved from eternal damnation except that they would renounce 
their plan of establishing a separate and exclusive home for each fam- 
ily in said settlement, and that they would yield up all their posses- 
sions, the same as it had been done by the early Christians according 
to the fourth chapter of the Acts of the Apostles; and that they would 
lay their said possessions at the feet of said Rapp as their Apostle, 
to be placed in a common fund of said Harmony Society, in the keep- 
ing of said Rapp as their trustee; and that they would live thenceforth 
as a community, or a common household, with all the rest of the fol- 
lowers of said Rapp, and submit themselves and their families to the 
control of said Rapp; to do for said community such work as he 
should direct, the avails thereof to form part of said common fund, 
relinguishing to him and to his successors in the leadership of said 
community the management of all of said trust-funds and the disposi- 
tions of their own persons and those of their wives and children, and 
they receiving only the necessaries of life in return; but that said 
Rapp knew better, and did not honestly believe any of the foregoing 
things to be necessary to their salvation. 

That, as your orator is informed and believes, all of said families, 
the parents of your orator included, induced by and relying upon the 
said false and fradulent representations, and believing that they would 
be eternally damned unless they should obey the said teachings of said 
Rapp, immediately, in the year 1805, yielded up all their possessions 
to the said common fund of said Harmony Society. ‘The parents of 
your orator contributed thereto the sum of about one thousand dol- 
lars, and placed said fund in the keeping of said Rapp as their trustee, 
and lived thenceforth as a community or a common household with 
all the rest of the followers of said Rapp, and submitted themselves 
and their families to the control of said Rapp to do for said commu- 
nity such work as he directed, and allowed the avails thereof to form 
part of said common funa; and relinquished to him and his successors 
in the leadership of said community the management of all of said 
trust-funds, and the disposition of their own persons and those of their 
wives and children, and they received only the necessaries of life in 
return; for none of which they or any of them ever received or prom- 
ised any other consideration than the pretence that by complying with 
the said teachings of said Rapp they would not be damned, and that, 
as the chosen of the Lord, they would be led by him as their prophet, 
priest, and king, to eternal salvation. 

That said Rapp received and accepted said trust-fund, and the 
contributions of the parents of your orator thereto, and all the profits 
and interest, and all the accretions of said fund, by the work of your 
orator and of the other inhabitants of said community and otherwise, 
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not as his own, but in trust for the members of said families and the 
contributors to said fund, and for their common benefit, and always, 
up to his death, recognized and acknowledged said trust, and dis- 
claimed any greater interest in said funds than that of any other con- 
tributor thereto, and any other right to the management and control 
of said fund than by virtue of his pretended apostolic leadership of 
said community. 

Your orator further states that he was raised in and as a part of 
said community, and in common with the younger members of the 
families forming the same, was taught from his earliest infancy by said 
Rapp to believe like the parents of your orator, and by reason of said 
teachings your orator did believe that said Rapp was the Lord’s 
prophet and chosen mouth-piece to guide your orator to salvation; 
that your orator could not and would not be saved from eternal dam- 
nation except by yielding up all his possessions to the said common 
fund of said Harmony Society. by living in community or a common 
household with all the rest of the followers of said Rapp, by submit- 
ting himself to the control of said Rapp, to do for such community 
such work as he directed, and by allowing the avails thereof to form 
part of said common fund, by relinquishing to him and his success- 
ors in the leadership of said community the management of all of 
said trust-funds and the disposition of his own person, receiving only 
the necessaries of life in return, and by abjuring matrimony and all 
sexual indulgence. 

And your orator coutinuously, faithfully, and diligently worked in 
and for said community under the control and direction of said Rapp 
from the age of 12 years, until the age of 24 years, in all for the full 
term of 12 years, and allowed the avails of his said work to form, and 
they did become and now are a part of said common fund; and your 
orator contributed to said fund his time, attention, and skill, and in- 
creased the wealth and promoted the interests of said community, and 
received nothing in return than the bare necessaries of life for the said 
term of 12 years, and no longer, which were of far less value than the 
avails of his said work, for none of which he received any other con- 
sideration than the pretense that by complying with the said teachings 
of said Rapp he would not be damned, and that. as one of the chosen 
of the Lord, your orator would be led by said Rapp, as his prophet, 
priest, and king, to eternal salvation; and the said contributions of 
your orator to the said fund, after deducting therefrom the value of 
the said necessaries of life as received by him, were largely in excess 
of the sum and value of five hundred dollars, and by the interest and 
profits on their investments in said fund, now largely exceed the sum 
and value of $30,000.00, and your orator is now unable to fix the 
sum and value thereof definitely. 

Your orator further states that the said trust-fund so received and 
accepted by said Rapp, by profits, interest, and accretions, has_be- 
come of the value of exceeding eight million dollars, and the net 
profits thereof have exceeded for many vears and now exceed the sum 
of two hundred thousand dollars annually. ‘That at the death of said 
Rapp, one Romelius L. Baker and the defendant, Jacob Henrici, im- 
mediately succeeded said Rapp as trustees of said trust, and received 
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and accepted the said trust-fund and all the profits and interest thereof 
and all accretions of said fund received by them, not as their own, but 
in the same trust in which said Rapp had held said fund, and always 
recognized and acknowledged said trust and disclaimed any greater 
interest in said funds than any other contributor thereto. And at the 
death of said Baker, which happened in the year 1868, the defend- 
ants, Jacob Henrici and Jonathan Lenz, immediately succeeded to said 
Baker and Henrici as, and are now the trustees of said trust and the 
managers of all the estate of said Harmony Society; and they received 
and accepted, and now hold the said trust-fund and all the profits and 
interest thereof, and all accretions of said fund received by them, not 
as their own but in the same trust in which said Rapp had held said 
fund, and always recognized and acknowledged, and now recognize 
and acknowledge said trust, and always disclaimed and now disclaim 
any greater interest in said fund than any other contributor thereto. 

Your orator does not know and has no means of ascertaining the 
names and places of abode of the other parties interested in said fund, 
but they are very numerous and their interest is common with that of 
yonr orator. That neither said Rapp nor either of the defendants 
have ever rendered to your orator or to any of the beneficiaries of 
said fund any account of their trust, or of the state of the said trust 
property or of its income, profits, or expenses, although your orator 
has demanded an account of them and a settlement of his share 
therein before the bringing of this suit, to-wit, on the 7th day of May, 
1882. 


As already intimated, the inducement held out for the establish- 
ment of this trust-fund was the nearness of the second advent of 
Christ, and the necessity that the colonists should fit themselves for 
that dread day by adopting the mode of living of the early Christians 


as pictured in the fourth chapter of the Acts of the Apostles. Arch-. 


deacon Farrar says in his Life and Works of St. Paul, 59: 


The life of these early Christians was the poetic childhood of the 
church in her earliest innocence. It was marked by simplicity, by 
gladness, by worship, by brotherhood. At home, and in their places 
of meeting, their lives were a perpetual prayer, their meals a per- 
petual love-feast, and a perpetual eucharist. In the temple they at- 
tended the public services with unanimous zeal. In the first impulses 
of fraternal joy many sold their possessions to contribute to a com- 
mon stock. The numbers of the little community increased daily, 
and the mass of the people looked on them not only with tolerance, 
but with admiration and esteem. 


We leave it to the court to say how Rapp’s copy agrees with the 
original. But he recognized the model, and by it the law of the com- 
munity must be judged. We quote from the text of the Acts of the 
Apostles, the standard of the relation intended to be established : 
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And the multitude of them that believed were of one heart and 
one soul: neither said any of them that ought of the things which he 
possessed was his own; but they had all things common. And with 
great power gave the apostles witness of the resurrection of the Lord 
Jesus: and great grace was upon them all. Neither was there any 
among them that lacked: for as many as were possessors of lands or 
houses sold them, and brought the price of the things that were sold, 
and laid them down at the apostles feet: and distribution was made 
unto every man according as he had need.—(iv, 32-35.) 

But a certain man named Ananias, with Sapphira, his wife, sold a 
possession, and kept back part of the price, his wife also being privy 
to it, and brought a certain part, and laid it at the apostles’ feet. But 
Peter said, Ananias, why hath Satan filled thine heart to lie to 
the Holy Ghost, and to keep back part of the price of the land? 
While it remained, was tt not thine own? AND AFTER Il WAS SOLD, 
WAS IT NOT IN THINE OWN POWER? Why hast thou conceived this 
thing in thine heart? ‘Thou hast not lied unto men. but unto God. 


Not only the sacred text expressly recognized, but all Christendom 
from the earliest times until now, with one accord, acknowledges 
that no compulsory communism was established ‘after the day of Pen- 
tecost, and that the rights of property were not obliterated. Rapp 
recognized the fact that this trust did not expunge the rights of the 
contributors, even by the destruction of the records of the original 
contributions in the year 1818, that the young people in the colony 
should not find out about them. Following in this respect, at least, 
the disclaimers of Peter, and of the apostles, neither Rapp nor his 
successors in the trust claimed any greater interest or ownership in 
the fund than the humblest member of the colony. 

Jn limine, the legal character of the settlement of the fund in 
question upon Rapp deserves attention. It was yielded to him, and 
he and all his successors received it ‘‘in trust for the members of said 
families and the contributors of said fund, and for their common 
benefit.’ No one was to share in the benefits of the trust-fund but 
the contributors, who made it up, and the members of their families. 
It is plain that such a settlement is not a charity, for the distinguish- 
ing feature of a public or general enjoyment was carefully excluded. 
Babb v. Reed, 5 Rawle, 155; Swift v. Beneficial Society, 73 Penn. 
SZ, 362. Another notable fact is that no disposition was made for 
any enjoyment of the fund after the death of the first takers. The 
reason is obvious: ‘The moving cause of the settlement was the near- 
ness of Christ’s second advent. ‘They did not expect to die, but to 
be caught up alive in the clouds to meet the Lora in the air, so to be 
ever with the Lord. 1 7Zhess.7., 17. Later on, after the introduc- 
tion of celibacy into the colony, another reason supervened. As 
2 


10 


they took no new members from the outside world, and as the natural 
increase from the old stock had ceased, the needlessness of providing 
for a second generation became still more apparent to them. It thus 
appears plain that in the absence of any limitation of their holding 
by the creation of a remainder estate, the equitable fee simple was 
vested in all those who answered the description of the trust. Mani- 
festly Elias Speidel was one of them. 

That the estate so created vested instantly in such capable of taking 
at the creation of the trust, and opened up to receive after-born chil- 
dren as they came 77 esse is very familiar law. But for confirmation 
of those views the attention of the court is directed to the very strik- 


onal 


ing and important case: In the matter of the estate of the Righ 
Rev. Wm, Delany and Wm. O’Keefe, L. R. 9 Irish Chancery, 226 
(1881), inthe Court of Appeal, holding in three separate opinions by 
the ord Chancellor and the Lords Justices of Appeal, that a devise 


to the Roman Catholic Bishop of Cork in trust for the Sisters of 


Mercy at Bantry, vested absolutely in the individual ladies filling the 
character of Sisters at the time of the testator’s death. 

No perpetuity can have been intended in the case at bar because 
the first takers did not expect to have any successors, and because the 
very inducement of the trust was that the first takers would be the 
last generation of men. But supposing the trust to have been in- 
tended as charity in perpetuity, what would become of it, since 
the doctrine of cy pres is expressly repudiated in Pennsylvania? 
Wright v. Linn, 9 Pens. St., 435, 440. It is understood that there 
are about twenty relicts of the colony left, the youngest over eighty 
years of age—the old guard of the faith that George Rapp was the 
prophet of the Lord and the necessary medium of their salvation. 
When the last of them shall have passed away, as may be expected in 
a few years, and when no mere cy fves belief in the prophetical mis- 
sion of Rapp will suffice to maintain the succession, how could the 
perpetual charity continue to exist? 

The bill, therefore, was framed to present the case in this double 
aspect: 

1. A voluntary dry trust, entered into without any valuable con- 
sideration, investing the trustee with no valuable rights, and therefore 
capable of dissolution at the will of any interested party. 

2. Atrust founded upon /vaud, obtained by a person having a 
spiritual ascendancy over people in a state of religious delusion, and, 
in addition, so interwoven with evil practices as to be against public 
policy. 


The demurrer, which is interposed, is threefold: (Record, p. 28%) 
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t. It appears upon the face of the bill that the cause of complaint 
is barred by the statute of limitation. 

2. Staleness of the demand. 

3. No case is stated in the bill authorizing to grant the relief sought, 
any other relief. 
The second cause of demurrer only was considered and sustained 
by the Circuit Court, and upon the following ground: (Record, p. 


43**) 


or 


— 


The trust alleged here was instituted for the equal and exclusive 
benefit of the members of the Harmony Society. It was part of the re- 
ligious as well as secular polity of the society. Fellowship in the society 
was the only recognized title to participation in its benefits. When that 
fellowship ceased, from whatever cause, all further interest in the trust, 
and all the privileges of membership were necessarily lost and were de- 
nied. From that time forth the relations of the withdrawing member 
and the society, as to all the incidents of membership, were adverse. 
This was the attitude of the complainant and of the society toward 
each other. He abjured a tenet of its religious creed, and proposed 
to violate one of its fundamental rules. He was, therefore, com- 
pelled to leave it, and thenceforth ceased to excrcise any of the privi- 
leges, or to enjoy any of the benefits of membership, but was, as to 
all these, placed in adverse relations with it, and yet for more than 
fifty years he acquiesced in this hostile denial of his rights, never 
questioning the validity of the trust, nor making any claim to a par- 
ticipation in it. 


If this statement were accurate, and if the bill showed such facts, 
there would be an end of the case. The only foundation for it is 
found in the following passage on p. 18* of the record, being a part 


of the recital of the unholy practices of Rapp: 


That the whole of the said system of said Rapp was repugnant to 
public policy and the laws of the land, and more especially in this, 
that no inmate of said community was permitted by said Rapp to 
marry therein, and that whoever was about to enter into the married 
state was compelled by said Rapp to leave said community. And that 
your orator, in the year 1831, being about to enter into the married 
state, had to leave and did leave said community, although said Rapp 
did permit, as an exception, a few of his favorites to marry in said 
community and to remain therein; and until after your orator so left 
said community he was kept under such duress and restraint by the 
iron rule of said Rapp that he did not know, and had no means of as- 
certaining the iniquity and degradation thereof, and the impious and 
blasphemous character of the teachings of said Rapp. 


We deny that when fellowship in the society ceased, further interest 
in the trust was lost. We deny that the society denied interest in the 
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trust when fellowship in the society ceased. We deny that from that 
time the relations of the parties to the trust-fund became adverse. We 
deny that the complainant violated a fundamental rule of the society 
when he entered into lawful wedlock. We deny that there was anv 
denial of any of his nghts in the society until his demand for an ac- 
count and for a settlement of his share was denied by the defendants 
in the month of May, of the year 1882. ‘This mistake of the learned 
circuit judge not only lost sight of the plain intent of the bill, but 
also of the whole scope of the oral argument which had taken place 
seventy-one days before. It is due to him to mention that he was 
probably misled by his recollection of the cases of Schreiber v. Rapp, 
5 Watts, 351; and Baker and Henrici v. Nachtrieb, 19 /Zozwarid, 126, 
which deal with the same trust, and were copiously commented upon 
at the hearing. But if there was any doubt about the meaning of the 
bill, and if it had not been dismissed in such great haste in the ab- 
sence of the counsel of the complainant by a direction in the very 
opinion sustaining the demurrer, without affording any chance for 
amendment, the parties and this court might have been saved this ap- 
peal by a square fight in the circuit court upon the merits, after issue 
joined. And we hope and trust that this court, as it has done before, 
will give the opportunity of amendment, if there should be found to 
be any necessity for it to place the case fairly before the trial court. 

Before going further it may be proper to mention that the case of 
Schreiber v. Rapp, 5 //l atts, 351, 364, may be condensed into the fol- 
lowing quotation from the opinion of Gibson, C. J.: 


The sum of the matter is, that a member of a religious society 
may not avoid a contract with it on the basis of its peculiar faith, by 
setting up the supposed extravagance of its doctrine as proof that he 
was entrapped. ‘The proper limitation to this would seem to be that 
such a contract with a society whose principles would shock the moral 
or religious sense of the community, which is a legitimate object of 
legal protection, would be void for illegality. But such is not the 
society of George Rapp, and beside, that ground of defense has not 
been taken. 

We can find no fault with this determination upon the tacts before 
the court in that case. But we submit that the facts alleged in the 
bill in the case at bar are quite different. 

In Baker and Henrici vy. Nachtrieb, 19 //ozward, 126, it was proved 
that the plaintiff had executed a contract of dissolution. ‘The follow- 
ing quotation from the opinion of Mr. Justice Campbell shows the 


point decided: 


To enable the plaintiff to show that the rule of the leader (Rapp) 
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instead of being patriarchal was austere, oppressive, or tyrannical: 
his discipline vexatious and cruel; his instructions tanatical, and upon 
occasion, 1mpious:; his system repugnant to public order and the do- 
mestic happiness of its members: his management of their revenues 
and estate rapacious, selfish, and dishonest; and that the condition of 
his subjects was servile, ignorant, and degraded, so that none of them 
were responsible for their contracts or engagements to him, from a defect 
of capacity and freedom, as has been attempted by him in the testi- 
mony collected in this cause, it was a necessary prerequisite that his 
bill should have been so framed as to exhibit such aspects of the inter- 
nal arrangements and social and religious economy of the association. 
This was not done, and for this cause the evidence can not be con- 
sidered. 

The bill distinctly avers on pp. ro-12,* that the blasphemous teach- 
ings of Rapp, which culminated in the abolition of matrimony in the 
colony, were only introduced some years after the colony had been 
founded and the trust-fund had been created. ‘The complainant there- 

fore was not guilty of a breach of the fundamental ordinance of Rapp 
when he went off to obey the primal ordinance of God. No argument 
is required to show that the enforced practice of celibacy is against 
public policy. Not only does the Pennsylvania Act of 1701 declare 
**All marriages not forbidden by the law of God shall be encouraged,”’ 
but in Butler v. Butler, 1 Parsons Eg. Cas., 338, it is stated: 


The law that repudiates a gwas¢ dissolution of the matrimonial 
union by the act of either husband or wife, is the rule alike of sound 
law, right reason, and social morality. 


It 1s true the celibacy of the complainant was acondition of his 


continued residence in the community. He was not among the 


favorites of Rapp who were permitted to marry and remain, and he 
had to leave for the purpose of entering honorable and honest wed 
lock. He had a right to do this, for that added condition of the fun- 
damental compact he was not bound to regard. So it was said in 


Covington and Lexington Railroad Co. v. Bowler, 9 Bush (Ky.) 492: 


The Company.has not lost its right to demand relief because of ac- 
quiescence in Bowler’s purchase and possession. In no instance has 
it manifested an intention to abandon its claim to the property. — Its 
refusal to accept the proposition * * does not prejudice its rights nor 
raise the presumption of acquiescence on its part. ‘lo this proposi- 
tion conditions were attached to which the Company was_ neither 
legally or morally bound to accede. | 


Kvenif the obligation of celibacy had been a part of the contract, 
it is a well-known rule of law that, where certain provisions of a 
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contract are invalid, but separable from the valid parts, the bad parts 


do not affect the good, and the valid may be enforced. Oregon 
Steam Navigation Company v. Winsor, 20 [Vallace, 64. So here the 
trust may stand irrespective of the void condition. 

But the whole scheme is void for the two-fold reason of being re 
pugnant to public policy and founded upon the spiritual ascendancy of 
a crafty impostor over his poor dupes. 

As to the first point the bill supphes the averments which were lack- 
ing In the case of Nachtrieb, 19 /feward, 126, and the opinion in that 
“ase plainly intimates that the whole scheme of Rapp would have 
beey set aside as against public order, if the evidence adduced in 
the suit had been authorized by proper allegations. In the appeal 
at bar the allegations are made and the demurrer confesses their truth. 

As to the second point it is true that, in Schreiber v. Rapp, 5 
Il atts, 362, the position is taken that the relation of pastor and people 
is not viewed with the same jealous scrutiny as that of trustee and 
cestut gue trust, guardian and ward, or attorney and client. Be that as 
it may, it is only necessary to think of the leading cases of Norton v. 
Relly, 2 Aden, 286, and Huguenin vy. Baseley, 14 Iesev, 288, to show 

that the relation of pastor and people is sufficient without any proof 
of actual fraud to set aside a settlement or gift out of the common 
run of affairs, while, as Pothier shows, under the civil law a denatio 
inter vivos to a confessor 1s absolutely void, on account of his natural 
spiritual ascendancy. And when JLord Chancellor Eldon, in the 
absence of precedent, reached up into the pure empyrean for a prin 

ciple, fastening guilty knowledge upon Baseley and _ his solicitor be- 
cause Mrs. Huguenin had no independent advice and could not afford 
the gift. in what light must the situation of the poor Germans appear to 
the Chancellor, in the clutches of a crafty impostor, separated from 

their country and all their friends, ignorant of the language of the 
strange land in which they found themselves, in a wilderness and 

threatened with the terrors of hell. 

But, even if the origin of the trust were not tainted with fraud of 
the deepest dye, upon the authority of Russell's appeal, 75 Fen. SZ, 
288, it should now be abrogated. We quote from the opinion of 
Agnew, C. J.: 


The single question, then, is whether equity will not set aside an 
act, which strips an owner of property and vests it in others, without 
motive or reason, against the interests and desire of one who has 
ignorantly and without intention done this unwise and evidently mis- 
taken thing. ‘To support the settlement in favor of such mere volun 
teers, would be to convert a merely accidental formality into an act of 
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substance and will, and to override justice, intention, and the welfare 
of the true owner. ‘That the law of the land permits any one to dis- 
pose of his property gratuitously, if he please. when not prejudicial 
to the interests of creditors, and that his voluntary gifts, made with 
full intention and knowledge of the act, are irrevocable in equity as 
well asin law, when the power to revoke is not reserved, may be 
conceded. It may be admitted, also, that the mere omission of coun- 
sel to advise the insertion of a power to revoke, will not, alone, be a 
ground in equity to set aside a voluntary conveyance. but the ab- 
sence of such a power and the failure of counsel to advise upon it, 
are circumstances of weight when joined to other circumstances tend- 
ing to show that the act was not done with a deliberate will. ‘There- 
fore, when the facts show that the instrument was executed without 
advice or reflection, and without an intention to bind the party after 
the reasons and motives for executing it have passed away, and the 
party is again sw juws7s, a court of equity will and ought to relieve as 
against mere volunteers, claiming without consideration or a reasona- 
bie motive for continuing the donor's disability. 


See, also, as holding the same doctrine, Tucker's appeal, 75 £7. 


M., 384. 

After this consideration of the general equity of the bill, the effect 
upon this trust, of the statute of limitations and of laches will now 
be considered. ‘Their applicability to trusts became fixed at a com- 
paratively recent date, and it is one of the peculiarities of our case 
law that, especially during the slow development of a principle, many 
cases contain loose language and inexact statements of the law, which 
require a reference to the facts for a determination to what elass of 
cases such statements can be applied. But no trouble can ever arise 
if the distinction between express trusts and implied trusts is borne in 
mind. Following, generally, the admirable analysis in 1 Pemerer’s 
Liquity Jurisprudence, sec. 148, ef seg., we tind the following : 

There are two classes of equitable estates of exclusive equitable 
cognizance. In the first class the separation of the equitable estate 
from the legal estate is no anomaly, no wrong, but a fixed condition, 


to be preserved so long as the equitable interest continues. ‘To this 


class express trusts belong. In the second class, the separation of the 
equitable estate from the legal estate Is always temporary, often ac- 
tually wrongful; the rights of the equitable owner are hostile to those 
of the legal proprietor; the remedies given to the equitable owner 
generally have for their object that he shall become possessed of the 
legal title in addition to the equitable interest which he already has. 
Often the very existence of the legal estate is in violation of the rights 
of the equitable owner. ‘To this second class belong liens ; mortgages, 


where the mortgagee does not hold the legal title; resulting trusts 
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where equity asswmes from the circumstances that the party holding 
the legal title sv/vded it in trust for another; finally, constructive 
trusts, or trusts ev ma/epero. Where there was no such intention, and 
where equity, for the purpose of working out justice in the most effi- 
clent manner, raises a trust. upon the principle that it considers as 
done what ought to be done, ‘Therefore, “flied trusts are created by 
operation of law, are casva/, and exist often against the intention of 
the parties. /2vfress trusts are created by the act of the parties, are 
lasting, and exist always intentionally. Express. trusts are again sub- 
divided into two classes: /assize trusts, where the trustee has the 
naked legal title, and only acts by direction of the equitable owner ; 
active or special trusts, the highest class, where the trustee manages 
and is charged with active duties. 

This consideration of the intentional and lasting character of ex- 
press trusts makes it manifest why the statute of lhmitations does not 
and can not run against them so long as they exist. In Lewis v. 
Hawkins, 23 Vellace, 119, the following extracts from Perry en Trusts, 
sec. 863, and Hill on 7ywstees; 264*, 266%, are cited with approba- 


tion: : 


As between trustee and cesta? gue trust, in case of an express trust, 
the statute of limitations has no application, and no length of time is 
abar. Accounts have been decreed against trustees extending over 
periods of thirty. forty, and even fifty years. The relations and 
privity between trustee and cestuz gue trust are such that the possession 
of one is the possession of the other, and there can be no adverse 


possession during the continuance of the relation. A cestuz gue trust 
can not set up the statute against his co-cestuz gue trust, nor against his 
trustee. ‘These rules apply in all cases of express trusts. As between 


trustees and cestuzs gue trust, aN express trust, constituted by the act 
of the parties themselves, will not be barred by any length of time, 
for in such cases there is no adverse possession, the possession of the 
trustee being the possession of the cestud gue trust. ‘The same princi- 
ple applies where the ces/? gue trust is in possession. He 1s regarded 
as the tenant at will to the trustee. ‘Therefore, until this tenancy 1s 
determined, there can be no adverse possession between the parties 
The relation, once established, is presumed to continue, unless a dis- 
tinct denial, or acts, or a possession inconsistent with it, are clearly 
shown. 


The limitation law of six years, known as the act of 21 James L., 
cap. 16, adopted in Pennsylvania as the act of March 27, 1713, 
Brishtley’s Purdons Digest, 655, limits only suits known to commen 
law proceedings. Delaware Railroad Company v. Burson, 61 Penn. 
S7., 377. Express trusts are not affected by it. Johnson v. Hum- 
phries, 14 Serge. & Rawle, 394. The reason is not only that the law- 


‘ 


makers, knowing how the Chancellor deals with the statute, omitted 
to refer expressly to equity proceedings, which was the ground taken 


428: but, as Mr. Justice 


~ 


in Bond v Hopkins, i Schoales & Lefroy, 
Swavne remarked in Croxall v. Shererd, 5 [Va//ace, 281, equity regards 
the costal gue trust as actually seized of the freehold, for he placed the 
trustee im possession to hold for him. Possession and right go to- 
gether, unul there is an actual possession taken adverse to the right; 
then the statute begins to run. Hawk v. Senseman, 3 Sere. & Rawle, 
23: Mercer v. Watson. 1 /Va/ts, 338. 

Even in the common fiduciary relations or gvas¢ trusts, the limita- 
tion runs from the breach only. Where a deposit was made to be re- 
turned on demand, the statute runs from the demand.  Finkbone’s 
appeal, 86 Peun. St., 368. Where a check had been certified by a 
bank, and had been held by the pavee for many years without de- 
mand for payment, the statute was held to run from the demand. 
Girard Bank v. Bank of Penn Township, 30 evn. SA, 98. And it 
was held in Vaylor v. Benham, 5 /foward, 276. when a collection 
had been made, in the year 1818, and the proceeds had been demanded 
In the vear 1837, that the ‘statute ran from the demand, and that the 
long delay was neither evidence of neglect, nor of intention not to 
account for It. 

The learned Circuit Judge, in the case at bar, invoked the time 
honored principle: [tgdantibus, not dormientibus leges subvenitunt. But 
there can be no neglect in the case of an existing express trust. As 
early as Beaumont v. Boultbee, 5 Jeser, 485, which involved the set- 
tlement of the accounts of a confidential agent. extending from 1757 


to 1797. Lord Chancellor Loughborough said : 


[| do not know a possible case in which a confidential agent and 
steward can impute neglect to his employer, for it 1s his duty to ren- 
der an account, and a fair account, to his principal. 


So it was said by Lord Chancellor Cottenham in Wedderburn v. 
Wedderburn, 4 Jidne & Craig, 52: 


This is not the case of an attempt to raise a constructive trust upon 
transactions closed many years before, but of a direct trust, of which 
the transactions are not closed. In Beaumont v. Boultbee, an account 
was directed in 1800, which would commence in 1760: In Town- 
send v. ‘Townsend, in Beckford v. Wade, and Gregory v. Gregory, 
this distinction is taken, and in Chalmers v. Bradley, Sir Thomas 
Plumer not only recognized it, but forty-five years after the testator’s 
death directed inquiries with the view, if they should prove favorable 
to the cestur gue trust, to afford him some relief. 

In Young v. Lord Waterpark, 13 Szwons, 199, £,10,000 were to 


+ 
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be raised under a marriage settlement, payable in the year 1804. In 
the year 1838 a bill was filed to raise the money, and was sustained 
by Shadwell, V. C., under the doctrine of a direct trust. 

can be no presumption of satisfaction from lapse of time 


‘There 
» of the Earl of Pomfret v. Lord 


against an express trust. In the cas« 
Windsor, 2 Jesev, sv, 472, 483, a trust was enforced which was 
created in 1697, the claimant becoming of age in [719. and the bill 
being filed in 1746. 

Prevost v. Gratz, 6 lVheaton, 481, reversing Peters, C. C., 370, 
does not conflict herewith. It was a case to set aside a fraudulent 
settlement, after the lapse of forty vears. Mr. Justice Story, 6 II Aea- 
fon, 495, shows that it was a mere resulting trust. 
In Bacon v. Rives. 1o6 &. S., 107, Mr. Justice Harlan said, 
in delivering the opinion of the court: 


Being called upon to execute what, consistently with the facts as 
disclosed in the Dill. appears to be a subsisting trust * he 
should not be permitted to take shelter behind a demurrer w wii h relies 
simply upon the statutory limitation, and confesses that he has kept 
his cestuts gue trust in ignorance of what it was his duty to communi- 
The complainants, 1t seems to the court, are entitled, upon well 


cate. 
established principles of equity, to a discovery of the disposition, 1f 
any, which has been made of their property. Inquiry in that direc- 


tion should not be cut off, since, upon the showing made, it does not 


clearly appear that the suit is barred by the statute of limitations. 


As Mr. Justice Swayne said in Seymour vy. Freer, 8 Wallace, 218: 
Where there has been no disclaimer of an express trust, the statute of 
limitations has no application. But there may be a disavowal, and 
from that time the trustee holds adversely. Boone v. Chiles, 10 Peters, 
3. Thirty years adverse possession and acquiescence therein are a 
complete bar in equity. Piatt v. Vattier, 9, Peters, 405. But the 
‘an only be servered by an unequivocal act, amounting to dis- 
Mere declarations do not suffice. An intent to hold adversely 
‘This is admirably shown in the two great opinions of 
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privity « 
seizin. 
is not enough. 
Mr. Justice Strong in Bannon v. Brandon, 34 enn. St., 267, 268: 
38 Penn. St.. 63. Vhe report shows that the plaintiff had been out 
of actual possession from 1801 to 1842, the opinions being rendered 
in 1859 and 1860. We quote from the first opinion : 


It is abundantly established that, where the entry has not been ad- 
verse, Where he who sets up the statute of limitations came in ex- 
pressly or legally in subservience to the title of the owner, he can not 
be permitted to treat his subsequent continued possession as adverse. 
Before the statute commences to run in favor of such an occupant, the 
between him and the owner must have been disowned, sev- 


privity 
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ered by some unequivocal act. In cases of co-tenancy the principle 
has often been laid down that, before one co-tenant can avail himself 
of the statute against the other, he must have done some clear, post- 
tive, and unequivocal act of disloyalty, amounting to disseisin of the 


other owner. Mere declarations will not suffice: until such an act, 
his possession does not become adverse. Phillips v. Gregg, 10 Watts, 
158; Hart v, Gregg, zd. 185, and Watson v. Gregg, ad. 289 The 


same rule has been applied in other cases than those of co-tenaney. 
Thus in Cook yv. Nicholas, 2 W. & S. 27, it was applied to a case 
where a widow having married again, continued with her second hus- 
band a possession for more than twenty-one years after the death of 
the first. The second husband was not allowed to stand on such a 
possession, to defeat a rec OVeCTYV by the heirs of the first. And this, 
because he was held to have come in under them, and not against 
their title. Soin Hall v. Mathias, 4, W. & S. 331, it was again held 
that the entry of a widow upon the land of her deceased husband, 
claiming it as her own, and her continuing the possession thus taken 
for nearly thirty vears, was no disseisin of the heirs: that, to make 
it so, there must have been some. plain, decisive, and unequivocal act 
or conduct on the part of the widow, amounting to an adverse ana 
wrongful possession and disseisin of the heirs. In long v. Mast, 1 
Jones, 189, the same rule was applied to the case of a tenant by the 
sufferance, who had held over for more than twenty-one vears. in 
Zeller’s lessee v. Eckert, 4 Howard, 289, a case under the Pennsyl- 
vania statute of limitations, the rule was signally vindicated. ‘There 
the widow was, by the will of her deceased husband, authorized to 
continue the possession of the land eleven years after his death. She 
married again within about nine months, resided upon the property 
about one year, and then left the possession; but her second husband 
and those claiming under him occupied it for thirty-five years, some 
twenty-five vears after the right of entry of the owner accrued. It 
was held that the possession of the second husband was in privity 
with the estate of the owners, even when not children of the first hus- 
band, and that nothing short of an open and explicit disavowal of a 
holding under that title, and assertion of title in himself, brought home 
to the owners, would make his possession adverse. Short of this, he 
was still to be regarded as holding in subserviency to the rightful title. 
Mr. Justice Nelson, in delivering the opinion of the court, remarked: 
There are authorities maintaining the doctrine that a party standing 
in the relation of Eckert (the son of the second husband) to the title 
In question, Is incapable in law of imparting an adverse character to 
his possession, and that, in order to deny or dispute the title, he must 
first surrender the possession and place the owner in the condition in 
which he stood before the possession was taken from him.” While 
admitting that the law has been settled otherwise, he adds: ** As the 
title was originally taken and held in subserviency to the title of the 
real owner, a clear, positive, anda continued disclaimer and disavowal 
of the title, and assertion of an adverse right, and to be brought home 
to the party, are indispensable before any foundation can be laid for 
the operation of the statute.” ‘* The statute. therefore, does. not be- 
gin to operate until the possession, before consistent with the title of 
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the real owner, becomes tortious and wrongful, by the disloyal acts of 
the tenant, which must be open, continued, and notorious, so as to pre- 
clude all doubt as to the character of the holding, or the want of 
knowledge on the part of the owner.” 


Stillanother consideration, fatal to the interposition of the statute of 
limitations is the self-evident proposition that no other estate can be 
gained by possession than “Ae fee. ‘Vo make any title at all, the pos- 
session must be consistent with “Ae claim ef the fee, but the appellees 
still claim as trustees. Long vs. Mast, 11 Pevv. SZ. 195: Bradford 
vs. Guthrie, 4 Arezwsl/er, 350. 

This view ts strengthened by the very accurate and careful language 
used by Mr. Justice Woods, 1n delivering the opinion of the court in 


Philippi vs. Philippe, 115 (2 S., 151 


While the statute of limitations does not run against an express 
trust, it must be borne in mind that this rule is subject to the qualifica- 
tion that when the trust is repudiated by clear and unequivocal 
words and acts of the trustee who claims to hold the trust property 
as his own, and such repudiation and claim are brought to the notice 
of the beneficiary in such manner that he is called upon to assert his 
equitable rights, the statute of limitations will begin to run from the 
time such repudiation and claim came to the knowledge of the bene- 
ficiary. 


Again: What was once my equity may become extinguished by my 
non-action, but without my act it can never become the equity of some 
one else. ‘The first great law of the relation of cestus gue trust and 
trustee is the same which governs that of landlord and tenant. The 
trustee 1s estopped from setting up against his cesta? gue trust the ad- 
verse title of some one else. He can not claim, as trustee, adversely 
to those under whom he entered. He may oust them and gain the 
fee by repudiating his trust, but he can not vicariously assert against 
them the title of another. 

So it was held by Sir John Romilly, Master of the Rolls, in New- 
some vs. Flowers, 30 Aeavan, 470, 1 an Opinion as clear-cut and pun- 


gent as an epigram : 


[t is acommon principle of law that a tenant who has paid rent to 
his landlord can not say, ‘* you are not the owner of the property ;”’ 
the fact of having paid rent prevents his Going it. The same thing 
occurs where persons are made trustees for the owner of property; if 
they acknowledge the trust for a considerable time they can not say 
that any other persons are their cestuzs gue (rust, or ‘* we will turn you 
out of the property.” ‘This is an analogous case. 


The same doctrine was fully affirmed by this court in Railroad Co. 


vs. Durant, 95 U. S., 576. We quote from the opinion of Mr. Jus- 
tice Swayne : 


The appellee can not claim adversely to those for whom he acquir- 
ed and holds the property. ‘The rights of others, 1f such rights exist, 
do not concern him. Hecan not vicariously assert them. ‘The office 
of a trustee is important to the community at large, and frequently 
most so to those least able to take care of themselves. It is one of 
confidence. The law regards ‘the incumbent with jealous scrutiny, 
and frowns sternly at the slightest attempt to pervert his powers and 
duties for his own benefit. ‘The tenant can not deny the title of his 
landlord. A fortiori ought not the trustee to be permitted to deny 
that of his beneficiary. 


Until the trustees, therefore, shall set up by plea that they have 
driven the beneficiary off, have despoiled him and now claim the 


spoils of their fraud by adverse possession by force of the statute, 


the law throws around them and their possession the presumption of 


innocence of fraud. The law chooses f-~ them, until they repel the 
presumption of honesty and honesty itself. Hart vs. Gregg tro 
Watts, 191; Tulloch vs. Worrall, 49 Penn. St, 133: Keane vs. 
Deardon, 8 Last, 248; Lewis vs. Hawkins, 23 // allace, 126. 

There remains, then, nothing but the defense of laches. ‘The doc- 
trine is easily understood, if the distinction between express and im- 
pled trusts is borne in mind. With that cardinal rule, the confusion 
of cases becomes clearness and harmony. ‘The following rules are 
abundantly established : 

1. Laches can never be imputed to a beneficiary of an express trust 
between him and the trustee. 

2. The doctrine of waiver or abandonment does not obtain between 
a trustee of an express trust and his beneficiary. It may cut the ben- 
eficiary out where the rights of third parties come in, on the principle 
of estoppel 7 pars. 

So it was held by Woodward, C. J., in Price’s Appeal, 54 Pen. 
‘Sf, 485: 

The trust being fouud, the laches go for nothing. *“ * * ‘The 
moment the trust is established, the principles alluded to in the early 
part of this opinion as to backwardness in asserting rights in equity 
have no such application, as they would have to a question of rescis- 
sion of the deed. It is not for the trustee to complain that his cesta 
gue trust Was not more vigilant. 


And Mr. Justice Story, in Oliver vs. Piatt, 3 /Zowaesd, 411, reported 
as Piatt vs. Oliver, 2 A%c Lean, 318, uses this plain language: 


Another objection is,to the lapse of time. ‘The mere lapse of 
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time constitutes of itself no bar to the enforcement of an existing 
trust; and time begins to run against a trust only from the time when 
it is openly disavowed by the trustee, who insists upon an adverse 
right and interest, which is fully and unequivocally made known to 
the cestut gue trust. * * ‘Phere may have been an unjustifiable 
delay and gross inattention on the part of some of the proprietors. 
But as against persons perfectly conusant of the trust it can furnish 
no ground for any denial of the relief which the case otherwise 
requires. 


And, to use again the analogy of landlord and tenant, so forcibly 
insisted upon in Railroad Co. vs. Durant, 95 U. S. 576, suppose that 
a tenant had failed for fifty and more years to pay his rent to the land- 
lord. Although the rent claim would be barred, could the tenant deny 
the title under which he entered, while still claiming to be tenant? 

But while mere passiveness does not deprive of relief, when inno- 
cent third parties are induced by this nonaction to change their post- 
tion, this works an estoppel. However, to accomplish such a result 
fifty years are not required; one day suffices for it. So it was held in 
Bowman vs. Wathen, 1 foward, 195. 


[In this instance the complainants have slept, long slept upon their 
rights (38 years); by this want of reasonable diligence others have 
been induced to embark in an undertaking against which these com- 
plainants had power to warn them. With respect to “ese parties, 
therefore, the court must remain passive, and can do nothing. 


See also Clark vs. Hart, 6 House of Lords, 655: Covington & Lex- 
ington Railroad Company vs. Bowler’s heirs, 9 Aush (Ky.), 494, top. 
In Commonwealth vs Moltz, 10 Penn. St, 629, this language was 


used: 


To the constitution of this species of estoppel, at least three 
ingredients seem to be necessary: first, misrepresentation. or wilful 
silence by one having knowledge of the fact; second, that the actor, 
having no means of information, was by the conduct of the other in- 
duced to do what otherwise he would not have done; and, thirdly, 
that injury would ensue from a permission to allege the truth. And 
these three things must appear affirmatively. 


Now, there is nothing of that description in this case. It is true, 
Rapp is dead, and since this appeal Speidel has been gathered to his 
fathers. But there is nothing in the bill, short of the lapse of time 
itself, which would authorize the conclusion that any evidence has 
been lost, or obscured, except the records which Rapp fraudulently 
destroyed, as the bill sets out. Surely, then, this is a case for the ap- 


plication of the maxim: Omnia praesumuntur in odium spoliatoris. 


¢ 
‘ 


23 


Outside of this loss of evidence, the history of Rapp and of his col- 
ony is as well known to-day as that of the Society of Friends. 

Nor has there been any lying in wait here, or an attempt to watch 
how the venture would turn out, or any change of position on the part 
of the trustees. Their duty was, in any event, to manage the estate. 
They contributed nothing more, whether in the way of money, labor, 
or otherwise, nor were they to do so. Speidel left the colony for the 
purpose of marrying, as he had a perfect right to do. ‘There 1s not a 
word in the case that he abandoned his claim to a share in the trust- 
fund, nor that he was ousted, nor that he could not have returned to 
his former domicile at any time, nor that any person ever denied his 
right to a share in the trust-fund until the month of May in the year 
1882. His acquiescence can not be further extended upon the state- 
ments of the bill than that he raised no objection to the management 
of his estate by his trustees. Surely there was no necessity to give 
notice of a continuing claim when it was not questioned, nor to believe 
them guilty of spoliation whom he had a right to believe faithful. But 
when he finally asked an account and was refused, the record shows 
that he sued very promptly. 

A reversal is respectfully asked. 

Respectfully submitted, 
WM. REINECKE, of Counsel. 

HoADLY, JOHNSON & COLSTON, 

HERMAN MARCKWORTH, 

WILLIAM REINECKE, 

Counsel for the Appellants. 
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ARGUMENT OF APPELLEES. 


This is an appeal from the deeree of the Circuit Court for the 
Western District of Pennsylvania. 

On the 7th day of June, 1882, one Elias Speidel, styling himself a 
citizen of the State of Ohio, filed a bill of complaint against Jaeob 
Henrici and Jonathan Lenz, trustees of the Harmony Society. 

To this bill the defendants, on July 3, 1882, filed a demurrer, and, 
on the 28th day of February, 1885, the Court, after argument, filed 
an opinion and judgement, sustaining the demurrer and dismissing the 
bill. 

The facts of the case, as they appear in and by the bill, are briefly 
these : 


The Harmony Society was founded in the vear 1804 by George 


Rapp, a religious teacher, who brought with him from Wurtemburg 


about 125 families, including the parents of the complainant. The 


first seat of the society was in Butler county, Pennsylvania, then a 
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wild and uncultivated country, and where, in the vear 1807, the com- 
plainant was born. Subsequently, in the vear 1815, the society 
removed from Penusvivania to the State of Tudiana, and again, in the 
vear 1825, from Indiana to Beaver county, Pennsvivania, where, ever 
since, the society has prosperously continued. The parents of the 
complainant both dicd daring the sojourn of the society in Pndiana, 

In the vear 18317 the complainant left said community. 

The bill is silent as to the whereabouts or occupation of the com- 
plainant between the vear 1851, when he left the community, and the 
vear 1882, when he filed his bill. 

The demurrer assigned, for causes, first, that the cause of complaint 
was barred by the statute of limitations; second, that the cause of 
complaint was stale and that so long a time had passed since the mat- 
ters and things complained of took place that it would be contrary to 
equity and good conscience for the Court to take cognizance thereof, 
or to enforce any other or further answer thereto: and, third, that no 
cease Was stated in the bill authorizing the Court to grant the relief 
sought, or any relief, 

The Court below sustained the second ground assigned in) the 
demurrer, not considering or discussing the other erounds. 

Two questions are involved in the judgment of the Court below, 
lirst, upon the complainant’s allegations, has he shown that degree 
of promptness and readiness in preferring his complamt which Courts 
of equity always exact, or does his own history disclose such unreason- 


» And. second, can sueh unreasonit- 


able delay as to constitute laches *% 
ble delay and laches be asserted by way of demurrer? 

That long delay in asserting grounds of complaint should debar a 
suitor has been deemed reasonable in all countries and under every 
system of jurisprudence, Accordingly, statutes of limitations are 
found in every civilized code, and it is wholly unnecessary, at. this 


late date, to vindicate the propriety of such enactments. 
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But, in both Eneland and in the State and Iederal Courts in the 
United States, it has been an established doctrine of Courts tn equity 
to withhold relief from those who have delaved for an unreasonable 
leneth of time in asserting their claims, and this altogether indepen- 
dently of the existence of statutes of limitations, 

In the case of Maewell es. Nennedy, & Howard, 210, it was held 
that a lapse of fortw-six vears is a bar to relief in equity, although 
the creditor, during all that time, supposed the debtor to be insolvent, 
and not worth pursuing, 

In Giodden vs. Kimmell, 99 WLS. BOL, it was held that even 
where there is no statute of limitations governing the case, a defense 
founded upon the lapse of time and the staleness of the claim: is avail- 
able in equity where there has been gross laches in presecuting the 
claim, or long aequiescense in the assertion of adverse rights. 

“Courts of equity, acting on their own inherent doctrine of dis- 
couraging for the peace of society antiquated demands, refuse to inter- 
fere In attempts to establish a stale trust, except where the facts have 
been fraudulently and successfully concealed by the trustee from the 
knowledge of the cestud que trust. Relief in’ such cases may be 
sought; but the rale is that the cestud que trust should set forth in the 
bill specifically what were the impediments to an earlier prosecution 
of the claim, and how he came to be so long ignorant of his alle@ed 
rights, and the means used by the respondent to keep him in ignor- 
ance, and how he first came toa knowledge of his rights.” 

In Wood es. Carpenter, 1OL WS... 139, it was declared that “ stat- 
utes of limitations are vital to the welfare of SOCIeLY, They are 
found and approved in all systems of enlightened jurisprudence ’— 
and it was held, in that case, that a replication of concealment of facts 
Was no answer toa plea of the statute of limitations, unless there were 
“distinet averments as to the time when the fraud, mistake, coneceal- 
ment, or misrepresentation was discovered, so that the Court may 
clearly see whether, by ordinary diligence, the discovery might not 


have been before made.” 
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See, to the same effect, the case of Lansdale vs. Smith, 106 W.S., 
oul. 

How far the complainant’s case is from meeting the requisition of 
: these cases is plainly apparent. More than fifty vears elapsed 
between his departure from the society and the filing of his bill. 
When he first left, his legal and equitable remedies were as fully in 
his power as at any time since. He does not pretend that there was 
any fraudulent concealment of facts. His knowledge of his rights 
was as full in 1851 as in 1882. George Rapp, against whom all his 
allegations of fraud and coercion are leveled, died, as is disclosed in 


the bill, in the year 1847, sixteen years after the departure of the 
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complainant from the society, and thirty-five years before the filing of 
the bill! 

That this ground of defense can be raised by demurrer has been 
distinctly ruled in numerous cases. 

In Maxell Us, hye nnedy, before cited, the bill Was dismissed Ol 
demurrer, and ‘Taney, C. J., said, “‘the proper rule of pleading would 
seem to be that, when the case stated by the bill appears to be one in 
which a Court of equity will refuse its aid, the defendant should be 
permitted to resist it by demurrer.” 

And in Lansdale vs. Smith, 106 W.S., 392, the cases, both Enelish 
and American, are collated, and it is declared that “a bill is bad on 
demurrer when it appears therefrom that there have been unreasona- 
ble delay and Jaches on the part of the complainant in asserting the 
rights which he secks to enforce.” 

An attempt was made to escape from the force of .these positions 1p 
the Court below by contending that time docs not bar a claim arising 
out of a continuing trust. But it is obvious that, under the charges 


of the bill, the complainant aud the socicty and its trustees were ina 


hostile attitude at once on his withdrawal. It is plain that, whether 


he quitted the community voluntarily or because compelled to, his 


relations with the society were terminated, and his remedies, if any he 
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had, could have been resorted to. As before stated, there is no pre- 
tence that his rights were concealed from him. 

As the Court below put its judgment solely on the ground that the 
complainant’s rights, such as they were, had become stale and ineffect- 
ual to move a Court in equity, and as the reasoning of the learned 
judge, set forth in his opinion filed, and the doctrine of the adjudged 
cases, so fully sustain judgment, it would seem unnecessary to give 
other reasons in support of the conclusion reached. 

It may, however, be not improper to add that a careful considera- 
tion of the bill will show, as we think, that it presents no case war- 
ranting the relief prayed for, even if it had been filed in due time. 

The bill discloses that the parents of the complainant became mem- 
bers of the association in 1804, and remained such till their death in 
1816. The complainant himself was born in the society, and remain- 
ed in it till he attained his twenty-fourth year. The charges he 
makes against George Rapp, when stripped of adjectives and empty 
verbiage, are seen to be based on religious doctrines held and taught 
by him. ‘Those doctrines, and particularly that of celibacy, are those 
taught by Christ and the Apostles, and observed by the primitive 
Christians. It is true that the complainant asserts that George Rapp 
did not believe these doctrines, and knew them to be false. But how 
did the complainant know what Mr. Rapp knew or believed? And 
how can such empty assertions be met ? 

This is not, by any means, the first or only case brought by recreant 
members against this venerable society. In 1832, one Schreiber, who 
had left the society, brought an action for an account, in the Court of 


Common Pleas of Beaver county. ‘That Court refused to sustain the 


action, and its judgment was affirmed by the Supreme Court of Penn- 


sylvania, in an opinion delivered by Chief Justice Gibson. Schreiber 
vs. Rapp, 5 Watts, 362. 

In 1853, a bill was filed against the trustees of the Harmony 
Society by Joshua Nachtrict, who claimed to have been unjustly and 


violently excluded from the society, and asked for an account. This 
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bill was sustained by the Cireuit Court of the United States, but its 
decree was reversed by this Court. Baker, ct al., vs. Naechtrict, 19 
Howard, 126. 

It is true that, in the latter case, the judgment went chiefly upon 
the ground that the complainant had signed a release when he quitted 
the society, by which the Court held him bound. But the opinions 
in these cases show that the Supreme Court of Pennsylvania and this 
Court did not regard averments and evidence of the peculiar doctrines 
of this society as constituting a case for relief—that, in order to war- 
rant the interference of the Courts, there must be allegation and proof 
of actual conduct repugnant to public poliey and order, and injurious 
to the morals and welfare of the complainant. Surely this cannot be 
said of the allegations of the bill in the present case. 

The function of courts, under our system of jurisprudence, does not 
extend to passing judgment upon the orthodoxy of differing forms of 
belief, or upon the sincerity of learned and pious teachers. Courts 
can only interfere when public morals are outraged, or private rights 


infringed. ‘The vague allegations of complainant’s bill, assailing the 


religious belief in which his parents lived and died, and in which he 


himself was reared and continued till his twenty-fourth year, do not 
present issuable matter, upon which a court could pass, and, therefore, 
the judgment of the court below dismissing the bill could be well 
sustained on the third ground assigned in the demurrer. 

GEORGE SHIRAS, JR, 

C. S. FerrerMAn, 


of Counsel for the Respondents. 


